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APPELLATE  COURTS  OF  ILLINOIS. 


Thibd  District — Novembek  Term,  1893. 


Willis  GiUlngliam  y.  Dominik  M.  Christen.  ^^      n 

1.  Evidence— Proo/  Rebutting  Inferencea  from  Evidence  Admitted 
Compe/en^— In  an  action  to  recover  damages  sustained  by  the  burning  . 
of  wheat  in  the  stack  to  which  fire  was  communicated,  as  alleged,  from 
a  steam  engine,  it  being  shown  that  the  engine  was  not  provided  with  a 
screen  to  prevent  the  escape  of  sparks,  it  was  held  that  proof  that  it  was 
not  dangerous  to  run  the  engine  without  a  screen  was  competent,  as 
tending  to  rebut  the  inference  necessarDy  arising  from  proof  that  there 
was  no  screen. 

2.  SAxa^Dedarationa  of  Agents, — ^The  declaration  of  an  agent  while 
he  i»  doing  an  act  in  the  course  of  his  agency,  may  be  shown  as  a  part 
of  the  res  gestcR  as  tending  to  characterize  the  act  itself,  but  what  he 
may  say  afterward,  even  as  to  the  fact,  is  not  admissible,  much  less  his 
declaration  amounting  to  a  mere  opinion  as  to  whether  his  principal  is 
liable. 

3.  Instructions — Improper  to  Assume  Facts, — In  giving  instructions, 
it  is  improper  to  assume  facts  as  proved.  What  is  proved  is  a  question  of 
fact  for  the  jury. 

4.  Same — Mtist  he  Predicated  upon  the  Evidence. — Where  the  court 
refuses  to  admtt  evidence,  it  is  error  to  give  an  instruction  based  upon  it. 

5.  CONTEIBUTOBY  Negmgence— The  Oencrol  Rule,— One  who  is  in- 
jured by  the  mere  negligence  of  ano  ther  can  not  recover,  if  by  his  own 
negligence  he  approximately  contributed  to  produce  the  injury  of  which 
he  complains,  so  that  but  for  his  co-operating  fault  the  injury  would 
not  have  occurred,  except  where  the  more  proximate  cause  is  the  omis- 
sion by  the  other  party  after  becoming  aware  of  the  danger  to  which 
the  former  is  exposed,  to  use  a  proper  degree  of  care  to  avoid  injuring 
him. 

TouLVa  /j'n 
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Memorandam. — Action  for  damages  resulting  from  fire.  In  the 
Circuit  Court  of  Greene  County;  the  Hon.  GEORas  W.  Herdman.  Judge, 
presiding.  Declaration  in  case  filed  February  10, 1B92.  Plea,  not  guilty; 
trial  by  jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defend- 
ant. Heard  in  this  court  at  the  November  term,  1893.  Reversed  and 
remanded.    Opinion  filed  April  28,  1894. 

F.  A,  Whiteside,  attorney  for  appellant. 
James  K.  Waed,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  against  the  appellant 
in  the  sum  of  $300  for  damages  sustained  by  the  burning  of 
certain  stacks  of  wheat  to  which  fire  was  communicated,  as 
alleged,  from  a  steam  engine  operated  by  appellant  to  pro- 
pel a  threshing  machine  with  which  he  was  threshing  the 
wheat  of  the  appellee. 

It  was  charged  that  the  fire  escaped  from  the  engine  be- 
cause of  the  negligent  management  of  the  appellant — the 
specific  matter  upon  which  appellee  seemed  to  rely  being 
that  too  much  wood  was  used  in  starting  and  maintaining 
the  fire,  the  engine  being  a  coal-burner,  and  also  the  want 
of  a  screen  to  prevent  the  escape  of  sparks. 

The  court  admitted  proof  that  there  was  no  spark  arrester 
or  screen  upon  the  engine,  and  also  allowed  witnesses  to 
testify  at  the  instance  of  tho  appellee  that  it  was  dangerous 
to  run  such  an  engine  without  such  screen.  The  appellant 
offered  to  prove  that  it  was  not  dangerous,  and  the  appellee 
having  objected,  the  court  then  excluded  all  the  evidence 
offered  by  appellee  tending  to  show  that  the  running  of  the 
engine  without  a  screen  was  dangerous,  and  refused  to  per- 
mit the  appellant  to  prove  it  was  not  dangerous  to  do  so. 
The  proof  that  the  engine  was  without  a  screen  was  not 
excluded,  and  although  the  testimony  that  it  was  danger- 
ous to  run  it  in  that  condition  was  excluded,  still  we  think 
the  appellant  had  the  clear  right  to  prove,  if  he  could,  that 
it  was  not  dangerous  to  run  the  engine  without  a  screen. 
Such  proof  would  tend  to  rebut  the  inference  necessarily 
arising  from  proof  that  there  was  no  screen. 
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In  the  instructions  given  for  the  appellee  it  was  prominent 
as  a  theory  upon  which  recovery  might  rest  that  the  engine 
had  been  negligently  run  without  proper  or  necessary 
screens  to  prevent  the  escape  of  sparks.  In  allowing  proof 
that  there  were  no  screens  and  then  refusing  proof  that 
screens  were  unnecessary,  and  in  giving  such  instructions, 
the  court  assumed  in  effect  that  the  absence  of  screens  was 
conclusive  proof  of  negligence.  At  least  a  jury  would 
probably  so  interpret  the  action  of  the  court. 

Perhaps  it  may  be  said  that  according  to  common  obser- 
vation and  experience  it  is  well  established  that  a  screen  is 
necessary.  However  this  may  be  as  to  locomotive  engines 
used  to  propel  railroad  trains,  we  can  not  admit  that  it  is 
necessarily  so  with  regard  to  stationary  or  portable  engines 
used  to  propel  grain  separators  or  other  like  machinery. 
Surely  it  is  a  question  of  fact  upon  which  a  party  charged 
with  negligence  would  have  the  right  to  offer  proof. 

We  think  the  court  erred  also  in  admitting  proof  of  the 
declaration  of  the  agent  of  appellant  that  the  latter  was 
liable,  and  would  pay  for  the  damage  occasioned  by  the  fire. 
The  declaration  of  an  agent  made  while  he  is  doing  an  act 
in  the  course  of  his  agency  may  be  shown  as  a  part  of  the 
res  gestcB^  as  tending  to  characterize  the  act  itself,  but  what 
he  may  say  afterward,  even  as  to  the  fact,  is  not  admissible, 
much  less  his  declaration  amounting  to  a  mere  opinion  as 
to  whether  his  principal  is  liable,  or  whether  he  will  pay 
for  the  damage  in  question.  1  Greenleaf  on  Ev.,  Sees.  113 
and  114. 

We  are  of  opinion  the  court  erred  in  giving  the  fourth 
instruction  for  appellee.  The  instruction  assumed  that  it 
was  negligence  to  use  wood  in  a  coal  burner.  It  was  im- 
proper to  so  assume.  It  was  a  question  of  fact  for  the  jury, 
as  was  directly  held  in  C.  &  A.  K.  R.  Co.  v.  Pennell,  94 
111.  448.  The  same  principle  has  been  frequently  announced 
by  the  Supreme  Court  in  other  cases. 

The  fifth  instruction  was  faulty  for  the  same  reason,  and 
also  for  assuming  that  the  absence  of  a  screen  or  spark 
arrester  was  2}er  se  proof  of  negligence. 
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By  the  eighth  instruction  the  court  advised  the  jury  that 
unless  the  appellee  had  expressly  contracted  to  do  so,  he 
would  not  be  bound  to  clean  up  his  stack  yard  and  remove 
the  straw  and  dr}^  grass  and  other  combustible  material,  in 
order  to  prevent  fire  from  spreading  to  the  stacks,  and  that 
if  there  was  such  combustible  matter  lying  about  the  prem- 
ises, this  would  not  excuse  or  exonerate  the  appellant  if,  by 
his  negligence,  fire  escaped  from  his  engine  and  falling  upon 
such  material  it  spread  to  the  stacks.  The  court  had  refused 
proof  tending  to  show  that  such  was  the  condition  of  the 
premises. 

When  the  appellee  engaged  the  appellant  to  thresh  his 
wheat,  using  steam  as  a  power  for  moving  the  machinery, 
there  was  an  implied  obligation  on  the  part  of  each  to  use 
due  and  reasonable  care,  commensurate  with  the  situation, 
to  prevent  loss  or  damage  to  the  other.  Such  obligation  on 
the  part  of  the  appellee  would  require  him  to  have  his  prem- 
ises in  reasonably  fit  and  safe  condition  for  the  introduction 
and  use  of  the  means  by  which  appellant  was  to  perform  his 
undertaking,  and  if  he  failed  to  do  so  he  would  be  guilty  of 
negligence  which,  if  contributing  to  the  result,  might  bar 
him  of  recovery,  provided  such  negligence  amounted  to  a 
want  of  ordinary  care.  This  was  the  doctrine  early  settled 
in  this  State  in  reference  to  the  duty  of  the  land  owner  to 
keep  his  premises  adjoining  the  right  of  way  of  a  railroad 
free  from  rublNsh  and  dry  grass,  and  so  remained  until  ex- 
pressly changed  by  a  statute  relieving  the  land  owner  from 
the  duty  of  taking  any  special  care  of  his  premises  by  reason 
of  the  proximity  of  the  railroad.  G.  W.  R.  R.  Co.  v. 
Haworth,  39  111.  348;  O.  &  M.  R.  R.  Co.  v.  Shanefelt,  47  111. 
497;  C.  &  N.  W.  R.  R.  Co.  v.  Simonson,  54  111.  604;  C.  &  A. 
R.  R.  Co.  V.  Pennell,  supra. 

The  general  rule  on  the  subject  of  contributory  negligence 
is,  that  one  who  is  injured  by  the  mere  negligence  of  another, 
can  not  recover  compensation  therefor  if,  by  his  own  negli- 
gence, he  proximately  contributed  to  produce  the  injury  of 
which  he  complains,  so  that  but  for  his  concurring  and  co- 
operating fault  the  injury  would  not  have  occurred,  except 


Third  District — November  Term,  1893,      21 

Allman  v.  Lumsden. 

where  the  more  proximate  cause  of  the  injury  is  the  omis- 
sion by  the  other  party  after  becoming  aware  of  the  danger 
to  which  the  former  party  is  exposed  to  use  a  proper  degree 
of  care  to  avoid  injuring  him.  Shearman  &  Kedfield  on 
Negligence,  Sec.  25. 

If  then,  in  this  case,  the  parties  owed  to  each  other  recipro- 
cal duties  of  care,  the  one  to  have  his  engine  in  reasonably 
safe  condition  and  to  operate  it  carefully,  and  the  other  to 
have  his  premises  in  reasonably  safe  and  fit  condition  for 
the  reception  and  use  of  the  engine,  it  follows  that  the  doc- 
trine of  contributory  negligence  is  applicable  and  that  the 
question  thus  arising  should  have  been  submitted  to  the  jury 
for  their  consideration. 

Counsel  for  appellant  urges  that  the  proof  fails  to  show 
that  fire  came  from  the  engine,  but  tends  to  show  that  it 
might,  and  probably  did,  come  from  tobacco  pipes  which 
were  being  smoked  by  the  appellee  and  others  about  the 
stack  yard.  This  is  a  question  of  fact  which  we  need  not 
discuss,  as  the  case  must  be  again  tried  and  as  the  jury 
should  be  free  to  examine  it  in  the  light  of  the  evidence  to 
be  then  presented. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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James  L.  Allman  et  al.  v.  John  Lnmsden  et  al.^  Brain- 
age  Commissioners. 

1.  Drainage  District— Can  Not  he  Questioned  Collaterally,— Th^ 
validity  of  the  organization  of  a  Drainage  District  under  Section  77  of 
the  **Farm  Drainage"  Act  (Laws  1885,  107)  can  not  be  questioned  col- 
laterally. 

2.  Same — Attaching  Lands  Benefited. — Lands  within  the  terms  of 
Section  58  of  the  **  Levee  Act"  (Kurd's  Statutes,  1891,  571)  may  be  at- 
tached to  a  drainage  district,  although  they  are  situated  in  another  dis- 
trict organized  under  another  provision  of  the  drainage  laws.  The  only 
conditions  required  are  that  the  lands  are  connected  with  the  district 
by  ditches  or  drains,  pr  that  they  are,  or  will  be,  benefited  by  the  work 
of  the  district. 
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8.  Propositions  op  iJLW—When  to  be  Presented,— TJnder  Section  41 
of  the  Practice  Act  (R.  S.  1898,  Ch.  110),  propositions  of  law  must  be  pre- 
sented before  the  case  is  decided. 

Memorandnm.— Drainage  proceedings,  commenced  April  80,  1890, 
in  the  County  Court  of  Champaign  County,  by  the  commissioners  of  Kan- 
kakee Drainage  District,  under  Section  58,  of  the  **  Levee  Act,"  provid- 
ing that  *'  any  lands  lying  outside  of  the  drainage  district  as  organized, 
the  owner  or  owners  of  which  shall  thereafter  make  oonnection  with 
the  main  ditch  or  drain  or  with  any  ditch  or  drain  within  the  district 
as  organized,  or  whose  lands  are  or  toiU  be  benefited  by  the  work  of  such 
district,  shall  be  deemed  to  have  made  voluntary  application  to  be  in- 
cluded in  such  drainage  district;  and  thereupon  the  commissioners 
shall  make  complaint  in  writing,  setting  forth  description  of  land,  name 
of  owner,  and  file  the  same  in  County  Court."  Hearing  and  decree  for 
petitioners;  appeal  to  the  Circuit  Court;  decree  affirmed.  The  Hon. 
Ltman  Lacet,  Judge,  presiding.  Defendants  again  appeal.  Heard  in 
this  court  at  the  November  term,  1898,  and  affirmed.  Opinion  filed 
April  28, 1894. 

Appellants'  Brief,  S.  E.  Eebd  and  J.  L.  Ray,  Attorneys. 

The  legality  of  the  organization  of  a  drainage  district  or 
any  other  corporation  can  not  be  attacked  or  inquired  into  by 
a  collateral  proceeding,  and  can  only  be  inquired  into  by  a 
direct  proceeding  in  quo  warranto.  Evans  v.  Lewis,  121 
111.  478;  Trumbo  v.  The  People,  75  111.  562;  Osborn  v.  Peo- 
pie,  103  111.  226;  Blake  v.  People,  109  111.  508;  Keigwin  v. 
Drainage  Commissioners,  115  111.  347;  Bodman  v.  Lake 
Fork,  132  lU.  439. 

Appellees'  Brief,  "Wm.  B.  Webber  and  John  J.  Rea, 

Attorneys. 

Whoever  makes  an  affirmative  allegation  must  prove  it  by 
a  preponderance  of  all  the  evidence  in  the  case  or  the  find- 
ing will  be  against  him.  Messmore  v.  Larson,  86  111.  268; 
Watt  V.  Kirby,  15  111.  200;  Bonnell  v.  Wilder,  67  111.  327; 
Union  National  Bank  v.  Baldenwick,  45  111.  375. 

It  being  incumbent  upon  appellants  to  establish  a  de  facto 
corporation  by  evidence,  it  therefore  follows  that  appellees 
had  a  right  to  combat  their  evidence  and  deny  the  existence 
of  such  corporation,  and  that  is  just  what  was  done  in  this 
case. 
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Quo  warranto  proceedings  are  never  required  when  the 
matter  in  question  is  the  existence  of  a  corporation.  Such 
proceeding  being  necessary  only  when  the  legal  existence  of 
such  corporation  is  in  question,  and  not  whether  such  cor- 
{>oration  exists  in  fact  Osborn  v.  The  People  ex  rel.,  103 
Ul.  224. 

Mr.  JirsTioB  Wall  deliveebd  the  opinion  op  the  OotrKT. 

This  case  was  here  at  a  former  term — 48  111.  App.  17. 
The  questions  then  discussed  concerned  only  the  propriety 
of  an  appeal  from  the  County  to  the  Circuit  Court,  but  as 
the  scope  of  the  proceeding  was  then  fully  stated,  it  need 
not  be  repeated  now.  Having  been  remanded,  the  case  was 
tried  in  the  Circuit  Court  and  a  judgment  was  entered 
according  to  the  prayer  of  the  petition  from  which  an 
appeal  has  been  perfected  to  this  court.  The  question  be- 
fore the  Circuit  Court  was  mainly  as  to  the  facts,  that  is, 
whether  the  owners  of  the  lands  involved  had  connected 
with  the  ditches  or  drains  of  the  Kankakee  Drainage  Dis- 
trict, or  whether  their  lands  had  been  or  would  be  benefited 
bv  the  work  of  said  district,  so  that  such  owners  were  to  be 
deemed  as  having  made  voluntary  application  to  be  included 
in  the  district. 

On  this  question  the  proof  is  conflicting  and  considerable 
testimony  was  adduced  on  each  side.  It  would  require  no 
little  time  and  space  to  refer  in  detail,  or  even  generally,  to 
the  evidence  of  the  various  witnesses,  and  as  no  good  pur- 
pose could  be  accomplished  thereby  it  is  unnecessary  to  do 
so.  It  is  very  clear  that  as  to  some  of  the  lands  the  finding 
of  the  Circuit  Court  is  supported  by  the  proof  and  we  can 
not  say  that  it  is  not  so  as  to  any.  Certainly,  we  think 
the  conclusion  should  not  be  disturbed  upon  this  ground. 

Another  point  before  the  court  was  as  to  the  effect  of  the 
organization  of  a  mutual  drainage  district,  under  the  pro- 
visions of  Section  77  of  the  Farm  Drainage  Act. 

It  is  argued  that  the  validity  of  that  organization  can  not 
be  questioned  collaterally;  that  it  is  a  de  facto  district,  and 
whether  it  exists  dejure  is  not  material.    Admitting  this  to 
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be  so  it  does  not  follow  that  the  lands  may  not  be  attached 
to  the  Kankakee  district.  If  they  are  within  the  terms  of 
section  58  they  may  be  attached  although  they  are  also  in 
another  district  organized  under  another  provision  of  the 
drainage  laws.  The  language  of  that  section  is  very  broad, 
and  the  only  conditions  required  are  that  the  lands  are  con- 
nected with  the  district  by  ditches  or  drains,  or  that  they 
are  or  will  be  benefited  by  the  work  of  the  district. 

The  section  does  not  in  terms  or  by  implication  except 
the  case  of  lands  that  may  already  be  organized  in  another 
district  under  other  provisions.  It  may  well  be  that  a 
district  organized  under  the  levee  act  as  this  was,  might 
afford  special  drainage  useful  to  adjoining  lands,  having  more 
limited  facilities  and  organized  under  the  farm  drainage 
act.  If  so,  it  is  but  just  that  lands  so  benefited  should  con- 
tribute their  due  proportion  to  the  expense. 

There  is  much  to  induce  belief  that  the  only  object  of  the 
parties  in  maintaining  the  mutual  drainage  district  was  to 
evade,  the  provision  of  section  58,  under  which  the  present 
proceeding  was  instituted,  but  if  the  view  just  expressed  is 
correct  it  is  immaterial  to  consider  that  point  or  the  effect 
that  might  follow  if  it  should  be  found  that  such  was  the 
purpose,  and  that  there  had  in  fact  been  no  honafide  user 
under  that  organization. 

The  brief  of  appellant  calls  attention  to  the  rulings  of  the 
court  in  reference  to  certain  propositions  of  law  presented 
by  appellant.  It  appears  that  these  were  not  presented 
until  after  the  case  was  decided — though  it  was  provided  in 
the  order  granting  the  appeal  and  extending  the  time  for 
filing  the  bill  of  exceptions  that  propositions  of  law  might 
be  presented  within  forty  days. 

The  Practice  Act,  Section  41,  clearly  intends  that  such 
propositions  shall  be  presented  before  the  case  is  decided, 
otherwise  their  proper  use  would  be  impossible.  Carlyle, 
W.  L.  &  P.  Co.  v.  City  of  Carl3-le,  31  III.  App.  325;  Kramer 
V.  Liester,  35  III.  App.  391.  We  must  therefore  decline  to 
consider  the  points  urged  under  this  assignment  of  error. 

Cross-errors  are  assigned  by  the  appellees  on  the  ground 
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that  the  action  of  the  County  Court  was  final,  and  if  not 
that  the  appeal  was  improperly  taken  to  the  Circuit  Court. 
It  is  unnecessary  to  repeat  what  was  said  on  these  points 
when  the  case  was  before  us  on  the  former  appeal.  The 
cross-errors  are  overruled. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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1.  Damages — Stipulated  Damages  and  Penalties,— Where  the  parties 
to  an  agreement  under  seal,  for  the  sale  of  land,  hound  themselves  in 
the  sum  of  one  thousand  dollars,  **  to  he  taken  as  stipulated  damages 
and  not  as  a  penalty,"  it  loas  held  to  he  stipulated  damages  and  not  a 
penalty. 

2.  SAMK—Poiver  of  Parties  to  Stipulate, — "Where  the  damages  are 
considerable  and  not  capahle  of  exact  ascertainment,  resting  mainly  in 
estimation  or  hased  upon  matters  more  or  less  uncertain,  and  where 
there  is  no  fraud  in  procuring  the  contract,  the  amount  fixed  by  the 
parties  will  be  the  guide  for  the  court. 

8.  CJoNTRACT— Jrt  Writing— Collateral  Agreements, — Where  parties  to 
an  agreement  for  the  sale  of  land  make  an  arrangement,  independent 
of  the  written  agreement,  by  which  the  vendee  is  to  pay  certain  taxes, 
and  he  pays  them,  if  the  consideration  of  the  agreement  fails,  he  may 
recover  the  amount  paid  as  money  expended  for  the  use  of  the  vendor. 

Memorandum.— Assumpsit  upon  a  sealed  instrument,  etc.,  in  the 
Circuit  Court  of  Vermilion  CJounty;  the  Hon.  Ferdinand  Bookwalter, 
Judge,  presiding.  Declaration,  special  and  common  counts;  pleas,  gen- 
eral issue  and  special  pleas;  trial  by  the  court,  finding  and  judgment 
for  plaintiff :  appeal  by  defendant.  Heard  in  this  court  at  the  November 
term,  1893,  and  aflftrmed.    Opinion  filed  April  28,  1894. 

Appellant's  Brief,  Penwell  &  Lindley  and  Salmans  & 

Draper,  Attorneys. 

Where  the  sum  stipulated  for  is  to  secure  the  performance 
of  the  contract,  and  it  is  not  the  intention  of  the  parties 
that  the  said  sum  shall  be  paid,  it  is  held  to  be  a  penalty, 
and  any  designation  of  the  sum  by  the  parties  as  "  liquidated 
damages  "  does  not  control.    Schofield  v.  Tompkins  et  aL, 
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95  111.  190;  1  Sutherland  on  Damages,  497,  Sec.  283  et  seq.; 
Bryton  v.  Marston,  33  111.  App.  214. 

Where  the  damages  are  not  diflBcult  of  ascertainment,  the 
stipulated  sum  will  be  considered  a  penalty.  Tiernan  v. 
Hinman,  16  111.  400. 

J.  H.  Dyee,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  op  the  Court. 

On  the  6th  of  September,  1892,  the  parties  to  this 
suit  entered  into  a  written  agreement  under  seal,  whereby 
the  appellant  agreed  to  sell  to  the  appellee,  and  the  latter 
agreed  to  buy,  a  tract  of  land  containing  two  hundred  acres 
situated  in  White  county,  Indiana.  The  price  fixed  by  the 
agreement  was  $6,400,  of  which  $3,000  was  to  be  paid 
March  1, 1893,  and  the  deferred  payments  were  to  be  made 
in  four  equal  installments  in  one,  two,  three  and  four  years 
from  the  contract  date  with  six  per  cent  interest,  to  be 
secured  by  mortgage  upon  the  land.  The  appellant  was  to 
convey  the  land  to  the  appellee  upon  the  1st  of  March, 
1893,  by  a  good  and  lawful  deed,  in  fee  simple,  free  and 
clear  from  all  incumbrances,  and  to  furnish  a  full  and  com- 
plete abstract  of  title.  The  agreement  contained  the  fol- 
lowing provision : 

"  And  for  the  faithful  performance  of  all  the  covenants 
herein  set  forth,  ea^h  of  the  said  parties  bindeth  himself, 
his  heirs  and  assigns,  unto  the  other  in  the  sum  of  one 
thousand  dollars  to  be  taken  as  stipulated  damages  and  not 
as  a  penalty." 

The  appellee  brought  assumpsit  against  the  appellant 
alleging  the  making  of  this  agreement  and  a  failure  by  the 
appellant  to  convey,  although  the  appellee  had  offered  to 
pay  and  to  perform  the  other  conditions  binding  upon  him, 
and  alleging  that  after  the  making  of  the  agreement  the 
appellee  had  paid  to  appellant  the  sum  of  $186.20  as  part 
of  the  purchase  money.  A  plea  of  non-assumpsit  was  filed 
and  the  cause  was  tried  by  the  court,  a  jury  being  waived. 
The  court  found  the  issues  for  the  appellee  and  assessed  his 
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damages  at  $1,1S6.20.  It  appears  that  a  few  days  before 
March  1, 1893,  the  appellee  went  to  the  appellant  prepared 
to  pay  the  $3,000,  and  to  make  the  notes  and  mortgage  for 
the  deferred  payments,  but  the  appellant  was  not  then 
ready  to  furnish  the  abstract,  and  by  mutual  consent  the 
time  in  which  the  terms  of  the  aofreement  were  to  be  com- 
plied  with  was  extended  to  March  11,  1893,  and  the  papers 
were  to  be  exchanged  through  the  First  National  Bank  of 
Hoopeston,  Illinois.  An  indorsement  to  that  effect  was 
made  upon  the  agreement  and  signed  by  both  parties. 

It  does  not  appear  that  the  appellant  went  to  Hoopeston 
or  had  the  deed  on  deposit  in  the  First  National  Bank 
there  on  the  11th  of  March,  though  it  does  appear  that  he 
was  there  "  in  the  forepart  of  March "  and  inquired  of  the 
cashier  of  the  bank  whether  appellee  had  arranged  for  the 
money  to  pay  on  the  land,  and  being  answered  in  the  affinn- 
ative  he  said  he  had  not  the  papers  ready  then  but  would 
send  them  to  the  cashier  as  soon  as  they  were  ready,  and 
the  cashier  promised  to  attend  to  the  matter.  On  the  25th 
of  March  appellee  wrote  him  as  follows : 

Hoopeston,  111.,  March  25,  1893. 
Mr.  John  Burk,  Wolcott,  Indiana. 

Dear  Sib  :  I  have  written  you  twice  in  regard  to  our 
land  trade  and  have  no  reply.  Unless  you  close  this  trade 
up  within  one  week  from  to-day  I  shall  declare  the  trade  off 
and  expect  the  damage  mentioned  in  contract. 

Yours  truly, 

E.  A.  Dunn. 

On  the  31st  of  March  appellant  went  to  Hoopeston,  and 
by  way  of  explanatioYi  said  to  appellee  that  he  had  been  de- 
layed in  getting  the  abstract,  but  that  he  was  ready  to 
close  the  contract,  as  appellee  said  he  was. 

It  appeared,  however,  that  the  taxes  on  the  land  for  1892, 
which  were  all  due  on  the  1st  of  January,  1893,  were  un- 
paid and  the  parties  disagreed  as  to  which  should  pay  them, 
each  insisting  that  the  burden  was  on  the  other.  The  ap- 
pellee tendered  the  $3,000  and  the  notes  and  mortgage,  in- 
sistingy  however,  that  the  appellant  should  clear  the  land  of 
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the  tax  incumbrance,  and  the  appellant  refused  to  accept 
and  make  the  deed. 

The  parties  then  separated  and  afterward  on  the  same  day 
the  present  suit  was  instituted. 

We  think  it  clear  enough  that  the  appellant  was  in  de- 
fault and  that  he  should  respond  to  the  appellee  for  failing 
to  comply  with  the  contract. 

The  question  is  what  was  the  measure  of  damages.  The 
amount  allowed  by  the  court  is  just  equal  to  the  sum  named 
in  the  contract  as  liquidated  damages  together  with  the  sum 
of  $186.20  paid  soon  after  the  execution  of  the  agreement. 
It  appears  that  this  payment  was  made  for  the  purpose  of 
meeting  certain  "  ditch  taxes,"  which  had  been  or  were  then 
being  incurred,  and  that  it  was  in  pursuance  of  a  verbal 
understanding  between  the  parties. 

It  was  not  specified  in  the  written  agreement  and  seems 
to  have  been  regarded  as  a  condition  binding  upon  the  ap- 
pellee independent  of  the  contract.  In  other  words  appellee 
was  to  take  the  land  subject  to  the  ditch  taxes,  he  probably 
regarding  the  drainage  as  an  improvement  for  his  benefit  in 
case  he  acquired  the  land.  It  was  not  paid  under  the  writ- 
ten agreement  though  it  was  paid  in  expectation  of  getting 
the  land,  and  if  that  expectation  failed  without  his  fault  he 
would  be  entitled  to  recover  it  back  as  so  much  money  paid 
for  the  use  and  benefit  of  the  appellant.  It  might  therefore 
ba  regarded  as  outside  of  the  contract  itself,  inasmuch  as  it 
was  so  treated  by  the  parties  themselves. 

T^he  provision  in  the  agreement  is  that  the  sum  of  $1,000 
shall  be  taken  as  stipulated  damages  for  the  failure  by 
either  party  to  faithfully  perform  "  all  the  covenants  herein 
set  forth."  For  such  failure  by  either,  in  the  performance 
of  the  covenants  in  the  contract  set  forth,  they  agreed  that 
the  sum  named  should  be  the  measure  of  damages.  They 
assumed  to  relieve  the  court  of  the  task  of  inquiry  and  as- 
sessment and  to  provide  a  fixed  suit  which  each  should  be 
held  to  pay  in  the  event  of  his  failure  to  keep  his  covenants. 

To  say  that  this  was  intended  as  a  mere  penalty  to  be 
discharged  by  the  payment  of  damages  ascertained  by  as- 
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sessment  is  to  make  the  provision  meaningless  and  super- 
fluous, for  such  would  be  the  legal  implication  if  nothing 
whatever  had  been  said. 

In  Peine  v.  Weber,  47  111.  41,  the  court  remarked  that 
"  unless  there  is  good  cause  for  it  a  court  can  not  declare  a 
stipulated  sum  which  the  parties  themselves  have  said  shall 
be  the  amount  of  damages,  to  be  a  penalty  merely.'* 

When  the  damages  are  considerable,  are  not  capable  of 
exact  ascertainment  and  rest  mainly  in  estimation,  and  are 
based  upon  matters  which  are  more  or  less  uncertain,  and 
where  there  is  no  fraud  in  procuring  the  contract,  the 
amount  fixed  by  the  parties  ought  to  be  the  guide  for  the 
court. 

In  the  present  case  all  these  conditions  appear,  and  more- 
over the  parties  in  the  plainest  terms  declared  that  the  sum 
named  should  not  be  treated  as  a  penalty,  but  as  stipulated 
damages.  The  intention  thus  manifested  can  not  be  disre- 
garded when  the  result  is  not  unconscionable,  and  in  such 
case  the  law  will  enforce  the  stipulation.  Gobble  v.  Linder, 
76  111.  157;  Scofield  v.  Tompkins,  95  111.  190;  Boyce  v.  Wat- 
son, 53  111.  App.  361;  Poppers  v.  Meager,  148  111.  192;  Am. 
&  Eng.  Ency.  of  Law,  Vol.  13,  p.  847,  et  seq. 

Counsel  for  appellant  insists,  however,  that  if  this  view 
should  be  taken  of  the  provision  the  judgment  is  excessive, 
because  it  includes  the  $186.20  advanced  for  drainage  taxes 
and  that  this  item  is  to  be  included  in  the  stipulated  sum 
and  covered  by  it. 

As  already  shown,  this  stipulation  is  merely  to  cover  the 
damages  for  breach  of  the  "covenants  herein  set  forth,'' 
that  is  to  say,  the  covenants  expressed  in  the  writing  itself, 
and  not  for  matters  connected  with  or  collateral  to  the  sub- 
ject of  the  agreement,  and  as  also  shown  the  arrangement  to 
pay  these  drainage  taxes  was  indepenjdent  of  and  aside  from 
the  written  agreement.  If  this  is  correct,  then,  as  already 
stated,  the  amount  so  paid,  when  the  consideration  failed, 
may  be  recovered  as  money  expended  for  the  use  of  the  ap- 
pellant, wholly  independent  of  the  damages  for  failing  to 
perform  the  conditions  expressed  in  the  writing. 
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Counsel  for  appellant  further  say  "  that  the  appellee  had 
a  right  at  the  trial  to  elect  whether  to  sue  for  and  recover 
the  $1,000  stipulated  in  the  contract,  or  to  ignore  the  stip- 
ulation and  sue  for  and  recover  the  actual  damage  in  case 
of  a  breach,  but  that  he  was  not  entitled  to  recover  the  sum 
stipulated  for  with  any  additional  actual  damage." 

Assuming  this  to  be  a  sound  proposition  the  position  of 
appellant  is  unfortunate,  because  it  is  impossible  to  say  that 
the  court  may  not  have  assessed  the  damage  for  failure  to 
convey  at  $1,000  in  addition  to  the  amount  paid  for  drain- 
age tax,  upon  the  evidence  heard.  While  the  testimony  in- 
troduced by  the  parties  is  conflicting  as  to  the  value  of  the 
land,  yet  there  is  abundant  evidence,  if  the  court  believed  it, 
to  justify  the  finding  as  to  damages  wholly  regardless  of 
the  stipulation. 

It  is  quite  apparent  that  the  land  was  advancing  in  value 
and  the  testimony  showing  that  it  was  worth  seven  or 
eight  dollars  per  acre  more  than  the  contract  price  is  by  no 
means  incredible.  It  is  more  than  probable  from  the  evi- 
dence that  the  amount  recovered  is  within  the  actual  dam- 
ages sustained  by  appellee  by  his  failure  to  obtain  the  land 
under  the  contract.  From  whichever  standpoint  the  case  is 
considered  we  think  the  judgment  should  be  affirmed. 


James  M.  Dooley^  Administrator^  etc.^  t.  Ira  Lackey 

et  al. 

1.  SuBROOATiON — Rights  of  an  Indorser, — An  indorser  upon  a  prom- 
issory note  who  is  required  to  answer  to  the  holder,  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  holder. 

2.  Chancery  Practice— Pr6«ert>aton  of  Evidence, — In  chancery 
practice  the  evidence  may  be  preserved  by  recitals  in  the  decree,  by  a 
bill  of  exceptions,  certificate  of  the  judge  or  by  a  master's  report. 

Memorandam. — Bill  in  chancery  to  adjust  accounts,  etc.  In  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  pre- 
siding. Decree  upon  master^s  report.  Error  by  complainants.  Heaixi 
in  this  court  at  the  November  term,  1898.  Reversed  and  remanded. 
Opinion  filed  April  28,  1894. 
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Brief  fob  Plaintiff  in  Ebbob,  Kebbick,  Lucas  &  Spf^ceb, 

Attobneys. 

A  surety,  paying  the  debt  of  his  principal,  has  a  clear 
right  to  be  substituted  in  place  of  the  creditor  as  to  all  se- 
curities held  by  the  latter  and  to  have  the  same  benefit  he 
would  have  therein.  Dunphy  v.  Gorman,  29  111.  App.  135; 
Wise  V.  Shepard,  13  111,  46;  Burgett  v.  Paxton,  99  111.  288; 
Lochenmeyer  v.  Fogarty,  112  111.  572;  Rice  v.  Rice,  108  111. 
199;  Hanford  v.  Priority,  133  111.  339;  Bressler  v.  Martins, 
133  111.  278;  1  Story's  Eq.  Jur.,  Sees.  327,  499,  502;  Bis- 
pham's  Equity,  Sec.  386. 

Where  a  guarantor  is  compelled  to  pay  a  judgment  he 
will  in  equity  be  entitled  to  be  subrogated  to  the  plaintiff 
in  the  judgment.    Junker  v.  Rush,  136  111.  179. 

Bbief  fob  Defendant  in  Ebbob,  Edwabd  Babby  and  John 

E.  Pollock,  Attobneys. 

It  is  not  necessary  that  the  person  in  whose  favor  a  decree 
is  rendered  should  preserve  the  evidence,  providing  the  facts 
are  found  in  the  decree.  In  the  absence  of  a  bill  of  excep- 
tions or  certificate  of  evidence,  it  will  be  presumed  that  the 
findings  of  the  decree  were  warranted  by  the  evidence  heard 
by  the  court.  In  the  absence  of  a  certificate  preserving  all 
of  the  evidence  heard  by  the  trial  court,  it  must  be  presumed 
that  there  was  sufficient  evidence  to  warrant  and  sustain 
the  findings.  Brown  v.  Miner,  128  111.  156;  Marvin  v.  Col- 
lins, 98  111.  510;  AUin  v.  LeMoyne,  102  111.  25. 

A  recital  of  the  facts  found  in  the  decree  is  suflaoient. 
Baird  v.  Powers,  131  111.  66;  Walker  v.  Carey,  53  111.  477. 

When  the  evidence  is  not  preserved  by  certificate  of  evi- 
dence, it  will  be  presumed  that  it  warranted  the  finding  of 
the  facts  in  the  decree.  Shope  v.  Schaffner,  140  111.  470; 
Metcalf  V.  Bradshaw,  145  111.  124. 

In  the  absence  of  a  certificate  preserving  all  of  the  evi- 
dence heard  by  the  trial  court,  it  must  be  presumed  that 
there  was  sufficient  evidence  to  warrant  and  sustain  the 
finding.     Brown  v.  Miner,  128  111.  156. 
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Mb.  Justicb  Wall  delivered  the  opinion  of  the  Coukt. 

This  was  a  bill  in  chancery  filed  by  Elisha  B.  Steere,  since 
deceased,  against  Ira  Lackey  and  Wm.  J.  Brownell  and  oth- 
ers, for  the  purpose  of  adjusting  certain  accounts  and  de- 
mands between  the  parties  and  to  determine  their  several 
rights  with  respect  to  certain  real  estate  held  by  the  com- 
plainant as  trustee. 

Answers  were  filed  by  Lackey  and  Brownell,  and  Lackey 
filed  a  cross-bill.  The  original  bill  was  amended.  Answer 
was  filed  to  the  cross-bill.  The  cause  was  referred  to  a  spe- 
cial master,  who  took  the  proofs  and  reported  his  conclu- 
sions of  fact.  The  court,  upon  consideration  of  the  proofs 
and  conclusions  so  reported  by  the  master,  rendered  a  decree 
finding  there  was  due  from  the  complainant  in  the  original 
bill  to  said  Lackey,  complainant  in  the  cross-bill,  the  sum  of 
$1,489.30,  which  was  ordered  to  be  paid  in  due  course  of  ad- 
ministration. It  vi^as  found  that  the  said  Brownell  had  no 
interest  in  the  matter  of  the  real  estate,  but  that  the  same 
was  held  in  trust  for  Lackey,  and  that  it  was  worth  no  more 
than  the  incumbrances  thereon,  and  that  said  Lackey  was 
entitled  to  no  relief  on  account  of  said  property. 

It  is  not  necessary  to  state  in  detail  tke  various  transac- 
tions involved  in  this  controversy.  They  are  numerous  and 
somewhat  complicated,  but  there  is  no  substantial  dispute 
as  to  the  controlling  facts. 

After  a  careful  examination  of  the  whole  matter  we  are 
of  opinion  that  the  conclusion  reached  by  the  decree  is  erro- 
neous, for  the  reason  that  it  does  not  charge  Lackey  with . 
the  amount  of  the  judgment  held  by  Brownell  against  him, 
upon  a  note  indorsed  by  the  complainant,  Steere.  This 
judgment  was  never  paid,  and  Steere,  as  the  indorser  of  the 
note,  was  required  to  answer  to  Brownell  on  this  account  in 
the  sum  of  $2,054.  Having  done  so,  he  was  entitled  to  be 
subrogated  to  the  rights  of  Brownell,  and  to  charge  the 
amount  so  paid  by  him  against  Lackey. 

The  decree  took  no  account  of  this  item,  but  proceeded 
upon  the  theory  that  at  the  date  of  agreement,  under  which 
the  trust  property  came  into  the  hands  of  Steere,  Lackey 
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was  not  indebted  to  him  in  respect  to  the  subject-matter  of 
the  Brownell  judgment.  This,  however,  if  true,  would  fur- 
nish no  reason  for  excluding  it  from  consideration. 

Steere  had  previously  Indorsed  the  note  which  was  then 
in  suit,  and  had  incurred  a  contingent  liability  which  after- 
ward became  absolute.  It  grew  out  of  and  was  really  a 
part  of  the  other  items  that  were  adjusted  by  the  decree 
and  should  have  been  treated  as  a  valid  charge  in  favor  of 
Steere  against  Lackey. 

It  is  argued,  however,  on  behalf  of  Lackey,  that  no  objec- 
tion can  be  taken  to  the  decree  because  there  is  no  certifi- 
cate of  evidence  in  the  record,  and  that  in  the  absence  of 
such  a  certificate,  it  will  be  presumed  the  finding  of  facts  in 
the  decree  was  warranted  by  the  proof.  Assuming,  as  this 
argument  does,  that  according  to  the  facts  found  by  the  de 
CTjee,  the  conclusion  thereof  is  correct,  the  answer  is  that  in 
chancery  practice  the  evidence  may  be  proved  by  recitals  in 
the  decree,  by  a  bill  of  exceptions  or  certificate  of  the  judge, 
or  by  a  master's  report.  White  v.  Morrison,  11  111.  361; 
Ward  V.  Owens,  12  Id.  283;  Smith  v.  Newland,  40  Id.  101; 
Mcintosh  V.  Saunders,  68  IIJ.  123;  Drennan  v.  Huskey,  31 
111.  App.  208.  If  it  appeared  that  there  was  oral  or  other 
proof  not  preserved  in  the  record,  the  presumption  would 
be  that  such  proof  was  in  support  of  the  findings  of  the 
decree. 

In  the  present  instance  it  is  affirmatively  shown  that  the 
cause  was  heard  upon  the  master's  report  in  which  he  pre- 
sented the  proof  taken  and  his  conclusions  of  fact. 

It  is  suggested  that  the  first  evidence  of  Steere  appearing 
in  the  record  shows  that  he  was  then  recalled,  from  which 
it  is  argued  that  he  had  testified  previously,  and  that  his 
testimony  so  previously  taken  had  not  been  preserved — but 
this  is  explained  by  the  fact  that  this  part  of  the  record  is 
not  made  up  in  the  proper  chronological  order — and  the 
previous  testimony  of  Steere  is  found  a  few  pages  later. 
The  date  of  each  deposition  is  given  so  that  there  can  be  no 
question  as  to  which  was  first  taken. 

It  may  be  noticed  also  that  by  answer  and  cross-bill  it  is 

Vol.  LV  S 
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admitted  that  this  judgment  was  rendered,   that  it   was 
unpaid,  and  that  Steere  had  been  compelled  to  respond  to 
Brownell  as  already  stated,  so  that  these  facts  are  not  to  be 
denied  by  Lackey. 
The  decree  will  be  reversed  and  the  cause  remanded. 


Benson  II.  Merrill  t.  Frank  Elliott. 

1.  YAXLASiCE— Description  of  Note  in  Mortgage. — ^A  promissory  note 
secured  by  a  mortgage  provided  for  interest  at  the  rate  of  seven  per 
cent  per  annnm  after  date,  payable  annually.  The  mortgage  described 
the  note  as  bearing  interest  '*  from  due  until  paid''  but  from  subsequent 
recitals  it  might  be  inferred  that  the  note  bore  interest  from  date.  It 
was  held  that  the  note  was  properly  described  in  the  mortgage, 

2.  Same. — Objection — When  Jfcfadc.— The  objection  that  there  is  a 
variance  between  the  allegations  of  the  biU  and  the  proof,  must  be  first 
made  in  the  court  below;  it  comes  too  late  in  the  Appellate  Court. 

Memorandnm. — Bill  to  foreclose  mortgage  in  the  Circuit  Court  of 
Morgan  County;  the  Hon.  Cyrus  Efi.er,  Judge,  presiding.  Decree  for 
complainant;  appeal  by  defendant.  Heard  in  this  court  at  the  Novem- 
ber term,  1893,  and  affirmed.    Opinion  filed  April  28,  1894. 

Appellant's  Brief,  Charles  A.  Barnes  and   Edward  P. 

KiRBY,  Attorneys. 

The  law  is  well  established  that  a  mortgage  must  de- 
scribe the  indebtedness  truly,  or  it  will  not  prevail  against 
creditors  or  bona  fide  purchasers  for  a  valuable  considera- 
tion without  notice.  Stearn  v.  Porter,  46  Conn.  313.  See 
also  Pierce  v.  Ilall,  12  Buch.  209 ;  Brydon  v.  Campbell,  40 
Mich.  331;  Gatewood  v.  House,  65  Mo.  663;  Frost  v.  Beck- 
man,  1  John.  Chan.  288,  298. 

The  record  of  a  mortgage  should  disclose  the  amount  and 
state  of  the  incumbrance.  North  v.  Belden,  13  Conn.  376; 
Hart  V.  Cbalker,  14  Conn.  77;  White  v.  Carpenter,  2  Paige 
248;  Lally  v.  Holland,  1  Swan  (Tenn.)  396;  Battenhausen 
V.  Bullock,  11  111.  App.  69;  108  111.  28. 
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The  spirit  of  the  registry  law  requires  that  the  record 
should  disclose,  with  as  much  certainty  as  the  nature  of  the 
case  will  admit  of,  the  real  state  of  the  incumbrance.  Jones 
on  Mortgages,  344. 

Appellee's   Brief,   J.   A.   Bellati  and  J.  P.  Lippincott, 

Attorneys. 

The  execution  of  the  note,  mortgage  and  contract  were 
simultaneous  and  formed  one  transaction.  Reavis  v. 
Fielden,  18  111.  77. 

The.  two  instruments,  having  been  made  at  the  same  time 
and  relating  to  the  same  subject-matter,  may  be  regarded 
as  a  single  instrument,  and  construed  together.  Canter- 
berry  V.  Miller,  76  111.  355;  Baily  v.  Cromwell  et  al.,  2 
Scam.  72;  Duncan  et  al.  v.  Charles,  4  Scam.  561. 

The  note  is  the  principal  thing,  the  mortgage  the  in- 
cident. Coffing  V.  Taylor,  16  111.  457;  Warner  v.  Helen,  1 
Gil.  220. 

It  is  the  duty  of  the  court  to  discover  and  give  eflFect  to 
the  intention  of  the  parties,  so  that  performance  of  the  con- 
tract may  be  enforced  according  to  the  sense  in  which  they 
mutually  understood  it  at  the  time  it  was  made;  and  where 
the  intention  of  the  parties  to  the  contract  is  sufficiently 
apparent,  eflFect  must  be  given  to  it  in  that  sense,  though 
violence  be  done  thereby  to  its  words;  for  greater  regard  is 
to  be  had  to  the  clear  intent  of  the  parties  than  to  any  par- 
ticular words  which  they  may  have  used  in  the  expression 
of  their  intent.  Walker  et  al.  v.  Douglass  et  al.,  70  111. 
445. 

No  inaccuracy  of  language,  whether  from  false  grammar, 
from  employing  a  word  in  the  wrong  meaning,  omitting  a 
word  or  even  a  clause  plainly  meant  to  be  inserted,  inserting 
a  word  not  meant,  using  the  wrong  word,  or  otherwise,  will 
be  permitted  to  defeat  the  intent,  when  it  can  be  thus  dis- 
tinctly ascertained.  For  example,  to  give  eflfect  to  the  evi- 
dent meaning  "  or  "  may  be  read  as  "  and,"  "  quarterly  "  as 
"annually,"  the  "party  of  the  first  part"  as  "party  of  the 
second  part."    Bishop  on  Contracts,  Section  383. 
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As  printed  words  are  general,  intended  for  any  like 
occasion,  and  the  written  were  specially  selected  for  the 
particular  instance,  the  latter,  in  a  case  of  conflict,  will  pre- 
vail.    Bishop  on  Contracts,  Section  413. 

In  a  case  where  the  agreement  is  partly  written  and  in  part 
printed  the  preference  is  always  given  to  the  written  part. 
Am.  Ex.  Co.  V.  Pinckney,  29  111.  31)2. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  CorRT. 

The  appellee  filed  his  bill  in  chancery  to  foreclose  a  mort- 
gage executed  by  Bettye  C.  Myers,  to  secure  payment  of 
a  debt  of  $5,000  evidenced  by  three  promissory  notes 
described  in  the  bill,  bearing  interest  from  date,  to  be  paid 
annually. 

The  mortgage  provided  that  in  case  of  failure  to  pay  the 
interest  when  it  became  due,  the  principal  sum  should,  at 
the  option  of  the  mortgagee,  become  due,  and  the  mort- 
gage might  thereupon  be  foreclosed. 

The  bill  alleged  such  failure  to  pay  interest  and  prayed 
for  a  foreclosure  accordingly. 

The  appellant,  who  had  bought  the  land  of  the  mortgagor, 
was  made  a  party  defendant. 

His  defense  was  that  by  the  terms  of  the  mortgage  the 
debt  bore  interest  from  and  after  the  maturity  of  the  notes 
and  not  from  their  date,  and  that  he  had  no  notice  when  he 
bought  the  land  that  the  interest  was  payable  from  date. 
Hence  he  insisted  the  bill  was  prematurely  filed  and  that  it 
should  be  dismissed. 

The  cause  was  heard  and  a  decree  entered  accordinff  to 
the  prayer  of  the  bill,  from  which  an  appeal  has  been  per- 
fected to  this  court. 

The  mortgage  described  the  notes  as  bearing  interest 
"from  due  until  paid,  said  principal  notes  due  three  years 
after  date,  interest  payable  annually." 

It  also  provided  that  "  in  case  of  default  in  payment  of 
interest  hereinabove  mentioned  for  sixty  days  from  and 
after  the  same  shall  become  due,  then  the  principal  sum  se- 
cured by  this  mortgage  together  with  accrued  interest    * 


Third  District — November  Term,  1893.      37 

Merrill  y.  EUiott. 

*  *  shall  thereby  become  due  and  payable  and  this  mort- 
gage may  be  foreclosed,"  etc.,  and  further  that  "the  mort- 
gagor reserves  the  privilege  of  paying  said  notes  by  install- 
ment at  any  time."  The  appellant  admitted  that  he 
examined  this  mortgage  as  it  appeared  on  the  record.  There 
is  no  pretense  that  it  was  not  properly  recorded.  Eeading 
all  these  provisions  together  it  would  be  apparent  that 
there  was  an  inconsistency  between  the  expression  "  interest 
from  due"  and  the  language  subsequently  employed.  This 
is  so  striking  that  it  could  not  escape  observation. 

1st.    The  interest  is  to  be  paid  annually. 

2d.  Failure  to  pay  it  annually  would  mature  the  prin- 
cipal. 

3d.  The  mortgagor  reserved  the  privilege  of  paying  the 
notes  by  installments  at  any  time. 

Any  careful  reader  would  infer  that  the  notes  bore  inter- 
est from  date.  At  least  he  would  have  reflected  that  here 
were  three  subsequent  provisions  which  were  whollv  with- 
out meaning  if  the  interest  ran  only  from  maturity.  If  in 
doubt  as  to  the  true  meaning  of  the  language  thus  employed, 
the  law  would  put  him  upon  inquiry  and  would  charge  him 
with  knowledge  of  all  that  he  might  have  learned  upon  dili- 
gent prosecution  of  such  inquiry. 

The  appellee  testified  that  appellant  called  on  him  before 
buying  the  land  for  information  as  to  the  amount  then  due 
on  the  notes  and  that  he  then  and  there  gave  him  the  nec- 
essary data,  that  is,  the  date  of  the  notes,  the  amount  of 
interest  paid  and  what  date,  but  did  not  then  compute  the 
sum  then  due  because  it  was  uncertain  when  the  trade  would 
be  consummated.  The  appellant  denies  the  material  part 
of  this  statement,  but  we  can  not  say  that  there  is  any  rea- 
son why  the  court  should  not  believe  the  story  as  told  by 
the  appellee. 

Still  further,  it  appears  from  the  appellant's  own  admis- 
sion that  before  he  made  final  payment  of  the  balance  due 
to  the  mortgagor  on  the  purchase  of  the  land  and  while  he 
had  in  his  hands  a  sum  much  larger  than  the  interest  in  dis- 
pute, he  became  fully  aware  of  the  facts,  and  that  in  order 
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to  protect  himself  against  loss  in  that  respect  he  took  from 
the  mortgagor  a  special  indemnity  in  the  shape  of  a  bond 
secured  by  a  mortgage  on  other  lands. 

By  that  bond  the  mortgagor  agreed  to  protect  and  keep 
harmless  the  appellant  against  the  payment  of  any  interest 
on  said  notes  accruing  between  their  date  and  maturity. 

Having  thus  received  full  notice  and  having  thereafter 
paid  the  purchase  money  he  can  not  be  heard  to  say  that 
the  mortgage  did  not  properly  describe  the  notes.  Hence, 
he  must  look  to  the  mortgagor  for  indemnity. 

It  is  suggested  that  the  bill  should  have  averred  a  mistake 
in  the  mortgage  and  asked  for  correction  of  the  same;  that 
there  is  a  variance  between  the  allegata  and  probata  and 
therefore  the  decree  must  be  reversed. 

This  objection  should  have  been  made  in  the  trial  court  if 
deemed  important.  If  correction  was  necessary,  an  amend- 
ment to  the  bill  would  have  been  allowed  and  the  decree 
framed  accordingly. 

No  such  objection  was  interposed  and  comes  too  late  now. 
The  decree  will  be  affirmed. 


W.  Scott  Edwards  r.  Eliza  J.  Barnes. 

1.  Husband  and  Wifb — Transfer  of  Property.— A  transfer  of  i)er- 
sonal  property  from  a  husband  to  his  wife,  living  together  as  such,  must 
be  evidenced  by  an  instrument  in  writing  as  required  by  Sec.  9,  Cliap.  68, 
R.  S.  (Hurd*s  Statutes  1891,  798). 

2.  Bahfication —  WTiat  is  Not — ^A  husband  sold  a  cow  belonging  to 
bis  wife.  Returning  home  after  the  sale  he  threw  into  her  lap  a  portion 
of  the  money  and  going  away  did  not  return  for  some  days.  She  kept 
the  money  until  his  return  when,  at  her  request,  he  gave  her  a  sum  in 
addition  to  enable  her  to  return  to  the  vendor  the  purchase  price,  which 
she  did,  but  he  refused  to  accept  the  money  or  to  return  the  cow.  It 
teas  held  that  no  inference  of  ratification  arose  from  these  facts. 

3.  Same — Acceptance  of  a  Part  Without  Pr^fudice  to  the  Pest, — A 
person  asserting  ownership  to  two  animals  may  take  possession  of  one, 
if  his  right  to  such  animal  is  not  questioned,  without  prejudicing  his 
claim  to  the  other. 
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4.  New  Triai^ — Newly  Discovered  Testimony— Names  of  Witness^,  — 
The  names  of  the  witnesses  by  whom  the  party  applying  for  a  new  trial 
expects  to  prove  the  alleged  newly  discovered  matters  must  be  stated  in 
the  affidavit. 

Memorandnm. —Replevin.  In  the  Circuit  Court  of  Fulton  County;  the 
Hon.  Jeffebson  Orr,  Judge,  presiding.  Declaration ;  pleas,  (1)  non  cepit; 
(2)  non  dttinet;  (3)  property  in  a  third  person;  replications,  etc. ;  trial 
by  jury;  verdict  and  judgment  for  plaintiff;  defendant  appeals. 
Heard  in  this  court  at  the  November  term,  1893,  and  affirmed.  Opinion 
filed  April  28,  1894. 

W.  S.  Edwards,  pro  se. 

KiNSEY  Thomas,  of  counsel  for  appellant. 

Appellee's  Brief,  H.  W.  Masters,  Attorney. 

A  principal  undertaking  to  adopt  and  ratify  the  unauthor- 
ized act  of  his  agent,  must  do  so  with  a  knowledge  of  all 
material  circumstances,  or  with  the  intent  to  take  all  liabil- 
ities without  such  knowledge.  Kerr  v.  Sharp,  83  111.  199; 
Stein  V.  Kendall,  1  Brad.  101;  Matthews  v.  Hamilton,  23 
111.  470;  Reynolds  v.  Ferree,  86  111.  570;  Proctor  v.  Tows, 
115  111.  138. 

If  a  principal  receive  money  arising  from  the  sale  of  his 
goods  from  one,  even  his  agent,  who  acted  beyond  the 
scope  of  his  authority  as  such  agent,  he  will  not  be  regarded 
as  confirming  the  sale  if  he  is  ignorant  of  the  facts.  Smith 
V.  Tracy,  36  K  Y.  79;  Bell  v.  Cunningham,  3  Pet.  (U.  S.) 
69;  Evans  v.  Chicago  R.  Co.,  26  111.  189. 

If  a  ratification  is  relied  upon  as  shown  by  implication, 
the  acts  must  be  such  as  clearly  indicate  an  intention  to 
ratifv  the  unauthorized  act,  and  must  be  inconsistent  with 
a  different  intention  and  the  question  of  ratification  in  such 
case  is  left  to  the  jury.  Farwell  v.  Myer,  35  111.  40;  Bar- 
nard V.  Wheeler,  24  Me.  412;  Crooker  v.  Appleton,  22  Me. 
131. 

Because  a  principal  on  learning  of  the  unauthorized  act 
does  not  instantly  repudiate  it,  the  failure  to  do  so  is  not 
ipso  facto  a  ratification.    Miller  v.  Excelsior  Stone  Co., 
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1  Brad.  273;  Caswell  v.  Cross,  120  Mass.  545;  Deland  v. 
Dixon  Nat.  Bank,  111  111.  323. 

A  failure  to  disavow  the  acts  of  one  who  was  not  an 
agent  and  had  no  kind  of  authority,  but  acted  merely  as  a 
volunteer,  will  not  amount  to  a  ratification.  In  all  such 
cases  an  express  ratification  is  necessary.  Ward  v.  Williams, 
26  111.  451;  Ladd  v.  Hildebrant,  27  Wis.  135;  KeUy  v. 
Phelps,  57  Wis.  425. 

Mr.  Pbesiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

The  action  was  replevin  by  appellee  to  recover  possession 
of  a  Jersey  cow.  Judgment  for  appellee  upon  the  verdict 
of  a  jury,  from  which  this  appeal.  The  appellant  pleaded, 
among  other  defenses,  property  in  his  wife,  and  complains 
that  the  jury  were  erroneously  instructed  as  to  the  law  in 
reference  to  the  burden  of  proof  upon  that  issue.  The  title 
of  appellant's  wife  was  predicated  on  an  alleged  gift  of  the 
animal  to  her  by  her  husband,  the  appellant.  They  were 
living  together  as  husband  and  wife.  The  transfer  was  not 
evidenced  by  an  instrument  in  writing,  as  required  in  such 
cases  by  Sec.  9,  Chap.  68,  E.  S.  It  was  against  the  rights 
and  interest  of  the  appellee,  and  therefore  invalid  as  to  her. 
Hence,  the  verdict  as  to  this  issue  was  right,  and,  being  so, 
it  is  not  material  whether  the  instructions  were  correct  or 
not.  That  the  cow  was  the  property  of  the  appellee  was 
abundantly  shown  by  the  evidence  and  was  not  seriously 
questioned.  The  appellant's  claim  to  the  animal  was  that 
he  had  purchased  her  of  the  appellee's  husband.  It  was 
clearly  shown  that  this  sale  to  the  appellant  was  without 
the  consent  and  against  the  will  of  the  appellee.  It  is, 
however,  insisted  that  she  ratified  the  sale,  (1)  by  accepting 
the  money,  or  a  portion  of  the  money  received  by  her  hus- 
band from  appellant  for  the  cow;  (2)  by  accepting  from  the 
appellant  a  calf  which  the  cow  dropped  after  the  sale. 
The  sale  of  the  cow  was  made  by  the  husband  of  appellee 
while  he  was  in  a  drunken  condition.  He  returned  to  their 
home  after  the  sale,  threw  into  her  lap  a  part  of  the  money 
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received. for  the  cow,  told  her  he  had  made  the  sale,  went 
away  and  did  not  return  for  some  days.  She  kept  the 
money  until  he  came  back,  when,  at  her  request,  he  gave 
her  a  sufficient  sum  in  addition  to  enable  her  to  offer  to 
return  to  appellant  the  purchase  price  of  the  cow.  She 
testified  that  she  did  so  offer  to  return  the  money,  and  that 
the  appellant  refused  to  accept  the  money  or  surrender  the 
animal.  No  inference  of  ratification  arises  from  these 
facts.  The  cow  was  carrying  the  calf  when  the  contract 
was  made  between  appellant  and  the  husband  of  appellee. 
The  appellant  testified  that  he  bought  only  the  cow  and 
was  to  surrender  the  calf,  when  calved.  The  appellee 
claimed  both  cow  and  calf  and  sought  to  have  both  sur- 
rendered to  her.  Her  right  to  the  calf  was  not  questioned 
and  she  took  it  away.  Her  claim  to  the  cow  was  denied, 
and  she  brought  the  action  to  recover  it.  Certainly,  the 
appellee,  asserting  ownership  of  both  animals,  could  take 
possession  of  one  if  her  right  to  it  was  not  questioned, 
without  prejudicing  her  claim  to  the  other.  We  think  the 
verdict  right  upon  the  merits  and  find  no  error  so  preju- 
dicial to  the  appellant  as  to  demand  reversal  of  the  judg- 
ment. The  motion  for  a  new  trial  upon  the  ground  of 
n3wly  discovered  testimony  was  supported  only  by  the  affi- 
davit of  the  appellant.  The  names  of  the  witnesses  by 
whom  he  expected  to  prove  the  alleged  newly  discovered 
&cts  were  not  disclosed,  and  the  testimony,  if  produced, 
would  be  but  cumulative.  It  was  not  error  to  deny  the 
motion.    The  judgment  must  be  and  is  affirmed. 


Peoria  Hfg.  Co.^  Charles  A.  Davis  and  Peteftsh^  Skiles  &    i  ^  ^|j 
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peisoDs,  of  what  they  agreed  to  do,  may  be  determined  from  the  trans- 
actions authorized  or  contemplated  to  be  performed  by  force  of  the 
terms  and  conditions  of  their  contract. 
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2.  A  written  agreement  for  the  consignment  of  goods  for  sale  is  here 
construed  to  be  a  contract  of  sale  of  the  goods  as  to  creditors  of  the 
consignee  or  agent. 

Memorandum.— Debt  on  replevin  bond  in  the  Circuit  Court  of  Cass 
County;  the  Hon.  Lyman  Lacey,  Judge,  presiding.  Trial  by  court,  find- 
ing for  plaintiff;  debt,  $3,000;  damages,  $ldl.86;  defendant  appeals. 
Heard  iu  this  court  at  the  November  term,  1893,  and  aflirmed.  Opinion 
filed  AprU  28, 1894. 

Statement  of  the  Case. 

An  execution  issued  upon  a  judgment  in  favor  of  the 
David  Bradley  Manufacturing  Co.,  against  the  firm  of 
Weaver  &  Tread  way,  was  levied  upon  the  stock  in  trade 
found  in  the  place  of  business  of  the  debtor  firm.  In  and 
constituting  part  of  the  stock  so  levied  upon'  were  certain 
wagons,  buggies,  plows,  rakes,  etc.,  which  the  defendants 
in  the  execution  had  obtained  of  the  Peoria  Manufacturing 
Company  under  the  provisions  of  the  following  contract : 

Virginia,  III.,  January  15, 1892. 

Contract  made  by  and  between  Peoria  Manufacturing 
Co.,  Peoria,  111.,  of  the  first  part,  and  Weaver  &  Hutchins, 
of  Virginia,  111.,  party  of  the  second  part,  witnesseth : 

First  party  agrees  to  deliver  to  second  party  on  the  fol- 
lowing conditions,  farm  wagons,  plows,  buggies,  and  other 
goods,  such  as  may  be  ordered  by  party  of  the  second  part, 
and  accepted  by  party  of  the  first  part,  on  commission  for 
party  of  the  second  part. 

Second  party  agrees  to  sell  all  such  goods  at  retail  prices, 
the  ditference  between  the  prices  at  which  they  were 
billed  out  on  consignment  to  second  party,  and  the  price 
received  by  second  party  from  their  customers  for  same  to 
be  their  full  commission,  and  party  of  the  second  part 
is  to  receive  no  other  commission  or  pay  from  party  of  the 
first  part. 

In  case  notes  are  taken  by  the  party  of  the  second  part 
from  their  customers  in  payment  for  such  goods,  the  same  are 
to  be  bankable  notes,  taken  on  blanks  furnished  by  first  party 
and  in  their  name,  payable  to  their  order  and  turned  over 
to  first  party  with  second  party's  guarantee  that  said  notes 
shall  be  paid  promptly  at  maturity,  and  if  said  notes  are  not 
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paid  by  their  maker  at  maturityj  said  party  of  the  second 
part  shall  pay  at  once  principal  and  interest  secured  with- 
out any  exemption  under  existing  laws.  This  guarantee 
to  be  in  full  force  until  all  notes  and  interest  are  paid. 

In  case  the  goods  are  sold  by  second  party  for  cash,  sec- 
ond party  shall  turn  over  at  once  said  cash  to  party  of  the 
first  part.  All  goods  ordered  by  second  party  to  be  on  the 
same  terms  and  conditions  as  above.  Second  party  shall 
invariablv  receive  notes  or  cash  from  their  custbmers  for 
goods  sold. 

It  is  further  agreed  between  the  parties  that  second  party 
will  advance  to  party  of  the  first  part  their  notes,  to  full 
amount  of  goods,  wben  received  by  party  of  the  first  part 
on  time  specified  in  such  order,  but  said  notes  are  not  to  be 
in  any  case  or  sense  any  settlement  for  said  goods  received 
by  second  party  from  first  party.  The  proceeds  for  all 
goods  delivered  to  party  of  the  second  part,  and  sold  to  his 
customers  and  turned  over  to  first  party,  shall  be  credited 
upon  second  parties'  notes  until  principal  and  interest  are 
covered  in  full. 

Party  of  the  second  part  further  agrees  to  keep  all  such 
goods  thus  consigned  well  housed  and  fully  insured.  Also 
to  transfer  any  goods  that  may  be  ordered  to  any  other 
point,  free  of  drayage  or  transfer  charges,  and  at  the  ter- 
mination of  this  contract,  Jan.  1, 1893,  to  return  all  goods  on 
hand,  unsold,  to  Peoria,  free  of  freight,  at  the  option  of  the 
party  of  the  first  part. 

In  consideration  of  the  above  contract,  party  of  the  sec- 
ond part  agree  to  handle,  exclusively,  the  goods  sold  by 
party  of  the  first  part. 

Peoria  Manufacturing  Co., 

Per  C.  A.  Davis,  Pres.  and  Treas. 
Weaver  &  Hutchins. 

Hutchins  transferred  his  interest  in  the  property  and 
business  of  the  firm  of  Weaver  &  Hutchins  to  one  Tread- 
way,  and  the  firm  of  Weaver  &  Treadway  succeeded  to  the 
property  and  business  of  the  former  firm,  and  under  the 
provisions  of  the  before  recited  contract  obtained  the  arti- 
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cles  in  question  from  the  Peoria  Manufacturing  Co.  The 
Peoria  Manufacturing  Co.*  replevied  the  articles  of  prop- 
erty levied  upon  by  the  sheriff,  but  dismissed  the  action 
without  a  trial  upon  the  merits. 

The  Bradley  Manufacturing  Co.,  plaintiff  in  the  execu- 
tion, caused  an  action  in  the  name  of  the  coroner  for  its  use 
to  be  instituted  upon  the  replevin  bond  of  the  Peoria  Man- 
ufacturing Co.,  and  in  that  action  recovered  a  judgment  for 
the  value  of  the  goods  taken  by  the  replevin  writ.  This  is 
a  writ  of  error  prosecuted  to  reverse  that  judgmqnt. 

Geo.  T.  Page  and  A.  A.  Leepeb,  attorneys  for  plaintiffs 
in  error;  Stevens  &  Horton,  of  counsel. 

E.  W.  Mills,  attorney  for  defendant  in  error. 

Mr.  Presidino  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

Whether  the  agreement  was  a  consignment  of  goods  for 
sale  upon  commission,  or  a  sale  of  the  goods,  is  the  only 
question  arising  upon  the  record.  In  form  and  according 
to  the  designation  given  it  by  the  parties,  the  agreement 
was  for  the  consignment  of  goods  for  sale.  But  we  are 
concerne'd  as  to  its  real  character,  which  is  to  be  determined 
from  considerations  apart  from  its  mere  form,  or  the  name 
applied  to  it,  or  to  any  act  to  be  done  under  it.  The  pur- 
pose and  intent  of  the  parties  and  the  legal  effect  as  to  third 
parties  of  what  they  agreed  to  do,  may  be  best  determined 
from  the  transactions  authorized  or  contemplated  to  be  per- 
formed by  force  of  the  terms  and  conditions  of  their  con- 
tract. Thus  construed,  and  its  provisions  considered  in  the 
same  consecutive  order  as  the  acts  under  it  were  to  be  per- 
formed rather  than  in  the  order  in  which  the  provisions  are 
incorporated  in  the  agreement,  we  find,  1st,  that  Weaver 
&  Tread  way  were  to  order  goods  from  the  Manufacturing 
Co.;  2d,  that  the  company  should,  if  it  desired  to  do  so,  fill 
the  orders  and  ship  the  goods  at  prices  fixed  by  it  and 
render  regular  bills  of  invoice  therefor;  3d,  that  Weaver 
&  Tread  way  were  to  execute  and  deliver  their  notes  to  the 
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Manufacturing  Co.,  for  the  value  of  the  goods  as  shown  by 
the  bills  so  rendered  by  the  company;  4:th,  that  the  contract 
contained  no  provision  empowering  Weaver  &  Tread  way 
to  return  the  goods  or  articles  so  received  from  the  company 
in  settlement  in  whole  or  in  part  of  their  notes.  So  far  the 
transactions  contemplated  to  be  done  differ  in  no  material 
respect  from  ordinary  sales  of  goods  by  one  party  to  an- 
other. Nov  do  we  think  anything  otherwise  appearing  in 
the  contract  operates  to  take  the  transactions  agreed  to  be 
performed  out  of  the  category  of  sales.  The  provision  that 
Weaver  &  Treadway  should  sell  the  goods  at  retail  prices 
certainly  has  no  such  effect,  for  that  is  fairly  in  ordinary 
contemplation  in  all  cases  when  retail  dealers  purchase 
goods  to  be  by  them  again  sold.  The  difference  between 
the  price  paid  or  to  be  paid  for  goods  and  the  price  obtained 
for  them  when  sold  at  retail,  constitutes  the  profits  of  the 
retailer  and  is  not  transformed  into  a  commission  upon 
the  sale  because  parties  in  this  instance  choose  to  give  it 
that  designation.  Weaver  &  Treadway  were  required  by 
other  terms  of  the  contract  to  sell  all  articles  for  cash  or  for 
the  notes  of  the  buyer  and  to  deliver  the  proceeds  of  each 
sale,  whether  cash  or  a  note  of  the  buyer,  to  the  Manufactur- 
ing Company.  This  requirement,  it  is  suggested,  clearly 
established  that  the  goods  were  held  for  sale  upon  commis- 
sion. We  think  not.  The  proceeds  of  every  sale  made  by 
the  firm  consisted  in  part  of  the  profits  made  upon  the  sale 
or  "  commission  "  thereon. 

Commissions  earned  by  sales  of  goods  by  agents  or  com- 
mission merchants  belong  to  such  agents  or  merchants  and 
as  such  are  retained  by  them  and  the  net  proceeds  only  re- 
mitted to  the  principal  or  consignor.  Under  this  contract, 
however,  all "  commissions  "  were  to  be  delivered  over  tp  the 
principal  to  be  by  it  credited  upon  the  notes  of  Wea,ver  & 
Treadway  given  for  the  goods  "  until  the  principal  and  in- 
terest of  the  note  are  fully  paid."  The  application  of  the 
proceeds  of  each  sale  as  a  payment  upon  these  notes  would, 
in  effect,  recompense  the  manufacturing  company  for  the 
article  sold  and  pay  aji  additional  sum  (the  amount  of  the 
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commission)  upon  the  balance  due  it  for  other  articles  yet 
remaining  to  be  sold.  Thus  Weaver  &  Tread  way  would, 
if  we  accept  the  contention  of  the  manufacturing  company, 
be  constantly  appljung  their  earnings  to  the  payment  of 
notes  given  for  goods  which,  according  to  such  contention, 
they  had  not  bought  and  did'not  own,  but  only  had  posses- 
sion of  as  agents  for  the  true  owner.  The  continued  appli- 
cation of  the  entire  proceeds  of  all  sales  to  the  payment  of 
the  notes  given  by  the  firm  might,  and  most  likely  would, 
result  in  fully  discharging  and  paying  the  notes  before  all 
the  articles  for  which  the  notes  were  given  had  been  sold. 
Yet,  according  to  the  argument,  such  unsold  articles, 
though  fully  paid  for,  would  remain  the  property  of  the 
manufacturing  company.  A  construction  leading  to  such 
absurdities  can  not  bo  adopted.  The  application  of  the  pro- 
ceeds of  sales  so  provided  for,  is  consistent  only  with  the 
view  that  Weaver  &  Treadway  purchased  the  goods  upon 
credit  granted  upon  condition  that  they  would  devote  the 
entire  proceeds  of  all  sales  to  the  payment  of  the  indebted- 
ness created  by  such  purchase.  The  requirement .  that 
Weaver  &  Treadway  should  keep  the  goods  well  housed 
and  insured,  is  nothing  beyond  what  is  usual  in  cases  where 
liens  upon  personal  property  are  relied  upon  to  secure  the 
payment  of  money.  Compliance  therewith  was  equally  im- 
portant to  the  Peoria  Manufacturing  Company,  whether  it 
was  the  owner  of  the  property  or  merely  held  a  lien  upon 
it  to  secure  the  payment  of  the  notes  of  Weaver  &  Tread- 
way. This  provision  of  the  agreement  is  as  fully  consistent 
with  the  position  that  the  goods  had  been  sold  and  a  lien 
for  the  purchase  price  reserved  as  that  the  goods  were  held 
under  consignment  for  sale  upon  commission.  Authority 
is  given  the  manufacturing  company  by  the  contract  to  re- 
quire all  goods  remaining  unsold  at  the  expiration  of  the 
contract  to  be  returned  to  it.  Whether  such  return  shall  be 
made,  is,  however,  at  its  option.  Unless  the  option  be  exer- 
cised by  the  company,  Weaver  &  Treadway  must  retain 
the  goods  and  be  answerable  upon  their  notes  given  to  the 
company  for  them.    And  the  manufacturing  company  could 
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not  exercise  the  option  if  the  application  of  the  proceeds  of 
sales  had  under  the  terms  of  the  contract  discharged  the 
Hotes  given  by  the  firm.  If  at  the  date  named  as  the  time 
for  the  expiration  of  the  contract,  such  notes  were  unpaid  or 
partly  unpaid,  the  articles  covered  by  the  agreement  remain- 
ing unsold  might,  as  between  the  parties,  be  demanded  and 
taken  by  the  manufacturing  company.        ^ 

The  agreement  is  silent  as  to  the  disposition  to  be  made 
of  any  articles  that  might  or  should  be  so  taken,  yet  no  one 
will  contend  but  that  the  law  would  require  the  manufact- 
uring company  to  expose  them  for  sale  for  the  purpose  of 
raising  a  fund  for  the  payment  of  the  notes  or  the  unpaid 
balance  of  any  notes  held  against  Weaver  &  Tread  way, 
and  the  cost  of  sale,  etc.,  and  to  sell  as  many  of  the  articles 
so  taken  as  might  be  found  necessary  for  that  purpose,  and 
return  any  article  or  articles  not  necessary  to  be  sold  to 
Weaver  &  Treadway,  as  in  other  cases  where  liens  upon 
personal  property  are  enforced  by  seizure  and  sale.  So  it 
seems  clear  the  authority  given  to  take  the  property  is  in 
no  material  respect  different  from  that  possessed  by  mort- 
gages of  chattel  property.  But  one  other  clause  of  the 
contract  remains  to  be  considered.  It  empowers  the  manu- 
facturing company  to  order  the  goods  to  be  shipped  to 
other  points  before  the  expiration  of  the  contract  and  may 
seem  to  give  color  to  the  claim  that  the  goods  were  held 
for  sale  upon  commission.  It  is  manifest,  however,  that 
this  power  of  control  over  the  goods  could  not  be  exercised 
if  the  proceeds  of  the  sales  of  articles  received  under  the 
contract  had  been  so  applied  under  its  terms  as  to  discharge 
and  pay  the  notes  of  the  firm.  The  power  existed  only  so 
long  as  the  manufacturing  company  held  unpaid  notes  of 
the  firm.  If  payment  of  the  notes  operated  to  divest  the 
manufacturing  company  of  all  power  over  the  goods  it 
must,  it  seems,  be  clear  that  the  power  existed  only  as  a 
means  of  securing  the  indebtedness  evidenced  by  the  notes. 
The  conclusion  seems  inevitable  that  Weaver  &  Tread- 
way  were  invested  with  full  title  to  the  goods,  subject  to 
such  control  thereof  or  lien  thereon  as  the  instrument 
created  in  favor  of  the  manufacturing  company.     As  to 


48  Appellate  Courts  of  Illinois. 

Vol.  65.]  Naz worthy  v.  City  of  Sullivan. 

■  ■■  ■■    ■  ■       ^  M  ■    ■  ^  ■     ■  I        I       I  ■  ■■  I    I  ■        I     ■■■!■■     I    ■  II  ■■     I  ■■■■■■    ■  ^,m^,^mm        ■         i      i       ■  i       ■    ^m^^^    m  ■  ■     ^^^^^m^mmf 

execution  creditors  of  the  firm,  the  title  of  the  firm  was 
unaflfected  by  these  liens  or  rights  of  the  manufacturing 
company,  because  our  statute  makes  void  as  to  such  thiri 
parties  such  secret  liens  upon  chattel  property.  The  doc- 
trines announced  by  our  Supreme  Court  in  the  case  of  Chick- 
ering  et  al.  v.  Bastries,  130  111.  206,  ar^  applicable  to  the 
questions  here  discussed  and  fully  support  the  conclusion 
we  have  reached. 

The  judgment  must  be  aflRrmed. 


56      48 
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2048  <603  1'  NuiSANCB— WTiaf  ia^Old  BuUdings.—Axi  old  dilapidated  build- 
ing situated  upon  a  principal  street  of  a  city,  unfit  for  human  liabita- 
tion  or  other  lawful  use,  devoted  to  no  use  or  purpose,  a  resort  for 
tramps  and  disorderly  persons,  a  source  of  serious  discomfort  and  annoy- 
ance to  the  public  and  of  actual  danger  to  useful  and  valuable  property 
of  the  community  within  range  of  its  influence,  is  a  public  nuisance. 

2.  Same— JV>u?cr  of  Cities  to  Abate, — Under  subdivision  75,  Sec.  68, 
Art.  5,  Chap.  24,  R.  S.  (Hurd*B  Statutes  1891,  258),  cities  are  vested  with 
ample  power  to  declare  dilapidated  and  abandoned  buildings  nuisances 
and  to  abate  them  as  such. 

8.  Cities  aio)  Villages— fbtccr  to  Abate  Nui8ance8,--The  statute 
which  clothes  cities  and  villages  with  power  to  abate  nuisances  does  not 
prescribe  any  particular  mode  by  which  the  power  shaU  be  exercised, 
but  merely  declares  its  prerogative  to  pass  all  ordinances,  rules  and  reg- 
ulations necessary  to  carry  into  effect  the  powers  given. 

4.  Same — Ordinance — When  Necessary, — An  ordinance  is  necessary 
when  a  city  designs  to  prescribe  a  general  and  permanent  rule,  to  have 
the  future  operation  and  effect  of  a  local  law. 

5.  Same — Abatement  of  Nuisances— Ordinance  Not  Necessary, — Cities 
and  villages  are  authorized  by  general  statute,  to  declare  so,  anything 
which  is  in  fact  in  its  nature  a  public  nuisance  and  to  abate  it.  It  is  not 
indispensable  under  the  statute  that  this  power  shall  be  exercised  only 
in  pursuance  of  an  ordinance.  The  authorities  may  proceed  by  reso- 
lution.   In  such  case  a  resolution  is  as  effective  as  an  ordinance. 

6.  Sams— Abatement  of  Nuisances, — Where  the  nuisance  consists  of 
the  use  of  a  structure,  the  law  will  not  justify  its  destruction.  The 
cause  of  the  offense  is  alone  to  be  removed. 

7.  Same— Power  to  Abate  Nuisances  Without  the  Judgment  of  a 
Court — The  summary  abatement  of  nuisances  is  a  remedy  which  has 
ever  existed  in  the  law,  and  its  exercise  is  not  regarded  as  in  conflict 
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with  oonstitational  proyiflions  for  the  protection  of  the  rights  of  personal 
property. 

Memorandmii. — ^Trespass.  In  the  Circuit  Court  of  Moultrie  County; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Declaration  in  trespass; 
the  pleas  are  stated  in  the  opinion  of  the  court;  demurrer  to  pleas  over- 
ruled, judgment  and  appeal.  Heard  in  this  court  at  the  November 
tarm,  1893,  and  affirmed.    Opmion  filed  April  28,  1894. 

Statement  of  the  Case. 

The  action  below  was  trespass  by  the  appellant.  The 
declaration  in  substance  charged  that  the  defendants  broke 
and  entered  a  certain  close  of  the  appellant  and  tore  down 
and  demolished  a  frame  building  belonging  to  the  appellant 
there  situated.  The  defendants  below,  appellees  here,  filed 
among  other  pleas,  plea  "No,  3,  which  as  finally  amended  is 
as  foDows :  "  And  for  a  further  plea  in  this  behalf,  defend 
ants  say  actio  non^  because  they  say  that  the  defendant, 
city  of  Sullivan,  at  the  time  when,  etc^,  was  and  still  is  an  in- 
corporated city,  and  the  house  alleged  to  have  been  torn  down, 
etc.,  in  the  several  counts  of  plaintiffs  declaration,  was  at  the 
time  when,  etc.,  situate  within  the  corporate  limits  of  said  city 
of  Sullivan.  And  defendants  further  allege  the  facts  to  be 
that  on,  to  wit,  at  the  city  aforesaid  the  plaintiff  moved  an 
old  dilapidated  building  and  left  the  same  standing  near  to 
one  of  the  main  streets  of  said  city,  and  near  to  a  church 
building  in  said  city,  in  use  as  a  place  of  public  worship  and 
in  close  proximity  to  many  houses  situate  in  the  corporate 
limits  of  said  city,  and  occupied  by  peaceable  and  orderly 
citizens  of  said  city,  which  is  the  same  house  in  plaintiffs 
declaration  mentioned.  And  defendants  further  aver  that 
plaintiff  did  not  occupy  or  use  said  building  as  a  residence 
or  otherwise,  and  the  same  was  then  and  there  wholly  unfit 
for  human  habitation  or  for  any  lawful  use.  And  said 
building  at  the  time  when,  etc.,  and  for  a  long  time  prior 
thereto,  to  wit,  for  the  space  of  six  months,  had  become 
and  was  the  resort  of  tramps  and  disorderly  persons  and 
the  same  became  and  was  dangerous  on  account  of  the  pres- 
ence of  such  tramps  and  disorderly  persons  to  the  inhab- 
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itants  of  said  citr  residing  near  the  same,  and  on  account  of 
the  use  of  said  building  bv  such  disorderly  perscms*  there  was 
at  the  time  when,  etc.,  great  danger  that  said  building  would 
be  burned  and  communicate  fire  to  other  buildings  and  resi- 
dences near  to  the  same,  and  said  building  for  the  reason 
aforesaid  became  and  was  a  public  nuisance,  and  therefore  at 
the  time  when,  etc.,  at  etc.,  to  wit,  on  the  ISth  day  of  July, 
A.D.  1892,the  municipal  authorities  of  said  city,  in  pursuance 
of  the  statute  in  such  cases  made  and  |Mt>Tided,  at  a  meet- 
ing of  the  council  of  said  city,  then  had  and  held,  at  their 
chambers  in  the  city  of  Sullivan,  by  resolution  declared 
that  the  wooden  one-story  building,  situate  on  lots  11  and 
12,  block  8,  of  Campfield's  Railroad  addition  to  the  town 
Cnow  city)  of  Sullivan,  Illinois,  the  same  being  immediately 
west  of  the  First  Free  Methodist  church  on  Harrison  street, 
to  be  a  nuisance,  and  ordered  it  removed  accordingly,  which 
resolution  was  adopted  by  a  ^  yea'  and  *■  nay '  vote  of  said 
council,  which  is  the  same  building  in  plaintiff's  declaration 
mentioned,  and  afterward  the  marshal  of  said  city  gave  to 
the  plaintiff  a  notice  in  writing  to  remove  said  building 
within  ten  days  from  the  date  of  service  of  said  notice,  and 
that  plaintiff  having  received  said  notice,  and  ten  days  after 
the  receipt  thereof   having  elapsed,  and  plaintiff  having 
failed  and  refused  to  remove  said  building,  the  defendants 
Dedman,  Dowdy,  Light  and  Sawson,  acting  under  the 
authority  of  the  aforesaid  resolution,  proceeded  to  abate 
said   nuisance,  as  they  lawfully  might,   doing  no  more 
barm  to  said  tuilding  than  was  necessary  to  be  done  in 
order  to  abate  said  nitisance;  which  are  the  same  supposed 
trespasses  complained  of  in  plaintiff's  declaration."     Appel- 
lant's demurrer  to  this  plea  was  overruled.    He  elected  to 
abide  the  demurrer  and  the  court  rendered  judgment  for 
the  defendants,  to  which  action  of  the  court  the  appellant 
excepted  and  appealed  to  this  court. 

Appellant's  Brief,   Spitler  &  Hudson  and  Mills   Bros., 

Attorneys. 

The  doctrine  that  a  house,  not  of  itself  a  nuisance,   can 
not  be  lawfully  destroyed  by  private  persons,  because  the 
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use  to  which  it  is  put  is  a  public  nuisance,  as  where  persons 
assemble  therein  for  immoral  or  unlawful  acts,  is  well  set- 
tled by  numberless  cases  decided  by  the  leading  courts  of 
this  country.  Gray  v.  Ayers  et  al.,  7  Dana  375;  32  Am. 
Dec.  107;  Barclay  v.  Commonwealth,  25  Penn.  503;  64 
Am.  Dec.  715;  Welch  v.  Stowell,  2  Doug.  (Mich.)  332; 
Brown  v.  Perkins,  12  Gray  89;  Moody  v.  Supervisors,  46 
Barb.  (N.  Y.)  659;  Brightman  v.  Inhabitants  of  Bristol,  65 
Me.  426;  20  Am.  Rep.  711. 

John  R.  Eden,  attorney  for  appellees. 

Mr.  Presiding  Justice  Boogs  delivered  the  opinion  of 
THE  Court. 

The  structure  or  the  ruins  of  a  structure  described  in  the 
plea,  situated,  as  it  was,  upon  one  of  the  principal  streets  of 
the  city,  unfit  for  human  habitation  or  other  lawful  use, 
devoted  to  no  use  or  purpose,  a  resort  for  tramps  and  dis- 
orderly persons,  was  a  source  of  serious  discomfort  and  an- 
noyance to  the  public  and  of  actual  danger  to  useful  and 
valuable  property  of  the  community  within  the  range  of 
its  influence.  It  was  within  every  definition  of  the  term 
a  public  nuisance.  It  can  not  be  said  that  it  was  the  use 
made  of  the  building  that  was  the  ground  of  offense  for  it 
was  not  devoted  by  the  owner  or  with  his  consent  to  any 
use  and  was  unfit  for  use.  The  primary  cause  of  public  an- 
noyance and  danger  was  the  decayed,  dilapidated,  ruined 
and  abandoned  condition  of  the  building.  Tramps  fre- 
quented it  because  of  its  character,  nature  and  condition. 
The  city  was  vested  with  ample  power  to  declare  it  a 
nuisance  and  to  abate  it  as  such.  Subdivision  75,  Sec.  63, 
Art.  5,  Chap.  24,  R.  S.  The  statute  which  clothed  the  city 
with  this  authority  did  not  prescribe  any  particular  mode 
through  or  by  which  the  power  should  be  exercised  by  the 
city,  but  declared  its  prerogative  "to  pass  all  ordinances, 
rules  and  regulations  necessary  to  carry  into  effect  the 
powers  given."  Subdivision  95,  Section  63,  Article  5, 
Chapter  24,  Revised  Statutes.    An  ordinance  is  necessary 
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when  a  city  designs  to  prescribe  a  general  and  permanent  rule 
to  have  future  operation  and  effect  as  a  local  law.  Such  cor- 
porations are  authorized  by  our  general  statute  to  declare 
anything  a  nuisance  which  is  in  fact  in  its  nature  so,  and  to 
abate  it,  and  it  is  not  indispensable  under  this  statute  that  the 
power  should  be  exercised  only  in  pursuance  of  an  ordinance. 
When  an  act,  such  as  the  abatement  of  a  thing,  which  in  its 
nature  is  in  fact  a  public  nuisance,  is  to  be  done,  a  city,  if 
authorized  by  the  statute  to  do  the  act,  may  proceed  by  reso- 
lution of  the  city  council.  In  such  cases  a  resolution  is  as 
effective  as  an  ordinance.  17  Araer.  &  Eng.  Ency.  of  Law, 
236;  4th  Ed.  Dillon  on  Municipal  Corporations,  note  to  page 
384.  It  is  urged  that  the  demolition  of  the  building  was 
illegal  and  unjustilSable.  If  the  nuisance  consisted  of  the 
use  made  of  the  structure,  clearly  the  law  would  not  justify 
the  destruction  of  the  building,  but  the  cause  of  the  offense 
should  alone  be  removed.  As  we  have  seen,  it  was  the 
nature,  character  and  condition  of  the  ruins  of  the  building 
which  created  the  nuisance.  Hence  the  demolition  of  the 
structure  itself  was  justifiable  under  the  general  grant  of 
power  given  the  city  by  the  statute.  Beach  on  Public  Cor- 
porations, Vol.  2,  Sec.  1022,  and  cases  cited,  Note  142.  But 
it  is  urged  that  the  city  had  no  power  to  demolish  the  build- 
ing except  in  pursuance  of  the  judgment  of  a  court  in  the 
course  of  a  legal  proceeding  instituted  for  that  purpose. 
The  doctrine  announced  by  our  Supreme  Court  in  King  et  al. 
V.  Davenport,  Ex'r,  98  111.  305,  is  here  in  point.  It  was  there 
said :  "  But  the  particular  respect  in  which  the  ordinance 
is  assailed  is  that  it  authorizes  the  abatement  of  the  nuisance 
summarily  and  without  prior  adjudication  of  the  right  to 
exercise  it."  The  summary  abatement  of  nuisances  is  a 
remedy  which  has  ever  existed  in  the  law,  and  its  exercise  is 
not  regarded  as  in  conflict  with  constitutional  provisions 
for  the  protection  of  the  rights  of  personal  property." 
Formal  legal  proceedings  and  trial  by  jury  are  often  inap- 
propriate, and  wholly  inadequate  in  cases  where  public 
safety  demands  an  immediate  remedy.  Counsel  for  appel- 
lant cite  and  rely  with  confidence  upon  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  Yates  v.  Milwaukee, 
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10  Wall.  505,  in  support  of  the  position  that  the  city  could 
not  lawfully  order  the  structure  to  be  torn  down.  We  have 
examined  the  case.  All  that  is  there  ruled  is  that  the  mere 
declaration  of  a  city  council  that  a  given  structure  is  a  nui- 
sance, does  not  constitute  it  a  nuisance  in  fact  and  subject  it 
to  removal  by  a  person  aggrieved  or  by  the  city  itself.  In 
the  case  at  bar  the  defendants  (appellees)  did  not  seek  to 
shield  themselves  behind  the  mere  declaration  of  the  city 
council  that  the  structure  constituted  a  nuisance,  but  plead 
and  specified  in  detail,  facts  from  which  the  unlawful  char- 
acter of  the  building  appeared.  The  appellant  by  his  de- 
murrer admitted  the  truth  of  these  facts  and  in  legal  effect 
conceded  that  he  had  created  and  was  maintaining  a  nui- 
sance, and  had  refused  to  abate  it  after  reasonable  notice  so 
to  do,  and  submitted  to  the  court  for  its  judgment  as  a  point 
in  law,  whether  the  city  had  proceeded  lawfully  in  abating 
it.  We  are  of  opinion  that  the  facts  set  forth  in  the  plea 
constituted  a  justification  for  the  acts  charged  in  the  declara- 
tion-   The  judgment  of  the  Circuit  Court  is  aflBirmed. 


Charles  A.  Wheaton  et  aL  v.  William  Johnson. 


55        53, 
f93    1  87 


1.  Vbbdicts— ^flraitw^  the  Weight  of  the  Evidence.— A  verdict  plainly 
against  the  evidence  will  be  set  aside. 

Memorandam. — ^Assumpsit  for  surgeon's  services.  In  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  pre- 
siding. Trial  by  jury;  verdict  and  judgment  for  plaintiff;  appeal  by 
plaintiff.  Heard  in  this  court  at  the  November  term  1893.  Reversed 
and  remanded.    Opinion  filed  April  28,  1894. 

Kessick,  Lucas  &  Spencer,  attorneys  for  appellants. 
Welty  &  Sterling,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Appellants,  who  were  partners  as  physicians  and  sur- 
geons, of  St.  Paul,  Minnesota,  brought  this  action  in  assump- 
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sit,  on  the  common  counts,  to  recover  a  balance  of  $456, 
claimed  for  medical  and  surgical  services  rendered  to  the 
wife  of  appellee  at  his  request. 

It  was  tried  upon  the  general  j$sue,  upon  the  depositions 
of  appellant  Wheaton,  and  of  Mra.  Pond,  the  mother-in-law 
of  appellee,  on  the  one  side,  and  the  oral  testimony  of  appel- 
lee on  the  other.  From  this  evidence  it  appears  that  Dr. 
Wheaton  performed  three  operations  of  "  laparotomy,"  or 
opening  of  the  abdominal  cavity,  one  on  September  26, 1890, 
at  St.  Joseph's  Hospital,  in  St.  Paul;  one  on  December  20, 
1891,  and  one  on  November  13,  1892,  at  the  residence  of 
Mrs.  Pond,  the  patient's  mother.  He  testified  that  the 
"  usual  charge  "  for  such  an  operation  is  $500,  and  that  he 
so  told  appellee,  but  upon  his  replying  that  he  was  working 
for  a  salary  as  a  locomotive  engineer  and  the  price  was  too 
high,  he  cut  it  down  to  $250,  which  appellee  agreed  to  pay  in 
installments;  that  for  the  succeeding  operations  he  charged 
$50  and  $100,  respectively,  which  he  characterized  as  "  nom- 
inal; "  that  he  and  his  partner  attended  and  treated  Mrs. 
Johnson  from  time  to  time  as  occasion  required,  during  all 
of  the  period  from  the  first  to  and  including  the  last  of 
these  operations,  and  that  the  charges  for  these  services  also 
were  proportionately  reduced.  Their  itemized  bill  amounted 
to  $644,  of  which  appellee  had  paid  $10,  and  Mrs.  Pond  $20, 
and  at  her  request  they  deducted  the  further  sum  of  $114, 
showing  a  balance  due  of  $500,  but  the  affidavit  filed  with 
the  declaration  to  verify  the  claim  ^as  for  $456  only,  which 
was  not  explained  or  asked  to  be,  but  seems  to  have  occurred 
by  inadvertently  twice  throwing  oflf  the  odd  $44.  He  tes- 
tified that  the  amount  due  was  $500,  after  allowing  all  proper 
credits. 

Mrs.  Pond  stated  that  appellee  engaged  the  services  of 
Dr.  Wheaton,  and  in  her  presence  promised  him  to  pay  for 
them ;  that  he  performed  the  three  operations ;  that  he  had 
the  reputation  of  being  the  best  and  most  skillful  surgeon 
in  that  section;  and  that  he  and  his  partner  attended  and 
treated  her  daughter  throughout  the  whole  period  men- 
tioned. 
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Appellee  testified  that  he  had  no  recollection  of  hearing 
what  was  the  usual  charge,  or  what  he  would  be  charged, 
or  promising  to  pay  any  specific  sum  before  the  first  opera- 
tion was  performed;  that  after  he  received  a  bill  for  $250 
for  it,  he  saw  the  doctor  and  complained  of  the  amount;  that 
his  work  and  compensation  as  an  engineer  was  irregular;  that 
he  had  received  as  little  as  $17  once  for  a  month,  and  was 
permitted,  over  objection  by  appellants,  to  say  that  his  wife 
did  not  appear  to  have  derived  any  benefit  from  the  opera- 
tions and  treatment  sued  for;  that  her  condition  since  had 
been  and  was  about  as  before.  When  the  services  in  ques- 
tion were  rendered  he  was  employed  on  the  Great  Northern 
Railroad,  but  visited  his  wife  every  week,  and  though  he 
says  he  never  found  either  of  the  appellants  in  attend- 
ance upon  her,  he  does  not  deny  that  he  had  full  informa- 
tion of  those  services.  His  understanding  was  that  the 
operations  were  for  ovarian  troubles. 

The  foregoing  sets  forth  pretty  fully  the  substance  of  all 
the  evidence;  upon  which  the  jury,  under  proper  instruc- 
tions, found  for  the  plaintiffs,  assessing  their  damages  at 
sixty  dollars.  A  motion  for  a  new  trial  having  been  over- 
ruled and  judgment  entered  according  to  the  verdict,  the 
plaintiffs  appealed. 

The  principal  ground  on  which  it  is  attempted  to  sustain 
this  judgment  is  that  it  was  according  to  the  verdict,  w^hich 
leaves  open  the  question  whether  that  verdict  was  according 
to  the  evidence. 

Upon  one  point  only  is  there  the  slightest  appearance  of 
a  conflict,  namely,  as  to  an  express  agreement  upon  a  spe- 
cific sum  for  the  first  operation,  which  is  wholly  imma- 
terial if  the  sum  claimed  was  shown  to  be  reasonable.  The 
witness  did  not  use  that  term  to  characterize  it,  but  plainly 
expressed  the  idea  when  he  stated  it  to  be  only  half  of 
what  was  the  "usual"  charge,  and  as  to  that  there  was 
no  contradiction.  So,  also,  of  the  other  services,  when  he 
stated  that  the  charges  made  therefor  were  proportionately 
reduced.  A  surgeon's  services  are  not  to  be  estimated,  as 
was  here  further  suggested,  by  the  time  required  for  their 
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performances,  the  measure  of  their  success,  or  the  pecuniary 
circumstances  of  the  party  to  be  charged.  These  may  prop- 
erly be  considered  by  the  surgeon,  upon  the  question  of 
abatement  from  their  reasonable  value,  by  agreement  or 
favor  on  his  part,  but  not  by  a  court  or  jury.  They  may 
well  sympathize,  for  such  reasons,  with  the  patient  here  and 
her  husband,  but  can  give  practical  effect  to  such  sympathy 
only  at  their  own  expense.  We  must  account  for  this  ver- 
dict by  imputing  it  to  such  sympathy,  for  it  was  plainly 
against  the  evidence;  and  the  judgment  will  therefore  be 
reversed  and  the  cause  remanded. 


Cosmos  Keller  v.  Robinson  &  Company. 


1.  Chattel  MonTQAOS— Securing  a  Debt  Which  Does  Not  Wholly 
Mature  Within  Two  Years,  Valid, — Under  Section  4.  Chapter  95,  R.  B. 
(Hurd*8  Statute  1891,  965),  as  amended  by  the  act  approved  June  17, 1891, 
a  chattel  mortgage  given  to  secure  a  debt,  which  does  not  whoUy  mature 
within  two  years.  wiU  be  good  until  the  extension  thereof,  by  filing  for 
record,  within  thirty  days  next  preceding  the  expiration  of  such  two 
years,  the  affidavit  required  by  such  act,  and  by  the  recording  of  such 
affidavit  the  mortgage  lien  originally  acquired  will  be  continued  and 
extended  for  a  further  t^rm,  not  exceeding  two  years  from  the  filing  of 
such  affidavit.  ^ 

2.  Same — Former  Decisions, — ^The  case  of  Silvis  v.  Aultman,  141  lU. 
682,  was  decided  under  a  former  statute. 

3.  Demand — In  Replevin —  H'aiver, — A  demand  before  tho  commence- 
ment of  a  suit  in  replevin,  may  be  waived. 

Memorandnm. — Replevin.  In  the  Circuit  Court  of  Jersey  County; 
the  Hon.  George  W.  ELerdman,  Judge,  presiding.  Trial  by  the  court, 
finding  and  judgment  for  plaintiff;  appeal  by  defendants.  Heard  in 
this  court  at  the  November  term,  1898,  and  affirmed.  Opinion  filed 
April  28,  1894. 

Thos.  F.  Feens,  attorney  for  appellant. 

H.  W.  PoGUE  and  O.  B.  Hamilton,  attorneys  for  appellee. 
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COUKT. 

On  September  4, 1893,  appellee,  an  Indiana  corporation, 
claiming  under  a  chattel  mortgage,  replevied  a  traction  en- 
gine from  appellant,  the  sheriff,  who  had  levied  upon 
and  taken  it  by  virtue  of  two  executions  against  the  mort- 
gagor. The  declaration  was  in  two  counts,  the  eepit  and 
the  detinet.  Defendant  pleaded,  besides  the  general  issues, 
property  in  the  mortgagor  and  justification  under  the  exe- 
cutions; on  all  of  which  issues  were  made  and  the  cause 
heard  by  the  court  without  a  jury,  upon  the  pleadings,  and 
a  written  stipulation  as  to  the  facts.  On  all  the  issues  the 
court  found  for  the  plaintiff,  denied  a  motion  for  a  new 
trial  and  entered  judgment  upon  the  finding. 

From  the  stipulation  it  appears  that  the  mortgage  was 
dated  July  20, 1892,  signed  and  acknowledged  on  the  follow- 
ing dav  and  filed  for  record  Aug^ust  8th  of  the  same  vear.  It 
was  given  to  secure  three  notes  of  Joshua  J.  Sweeney,  of 
the  same  date — one  for  $390,  due  October  1,  1892,  one  for 
$390,  due  October  1,  1893,  and  one  for  $385,  due  October  1, 
1894.  The  executions  were  admitted  to  be  in  proper  form, 
and  duly  issued  upon  judgments  in  all  respects  valid,  and 
remaining  unpaid  on  the  26th  of  August,  1893,  when  they 
came  into  defendant's  hands  and  were  levied. 

At  that  time  the  mortgagor  was  in  possession  of  the  engine, 
using  it  as  before  and  ever  since  the  execution  of  the  mort- 
gage. That  instrument  expressly  authorized  such  posses- 
sion "  until  the  day  of  payment  aforesaid,"  and  provided 
further,  that  "  if  default  in  payment  as  aforesaid  by  said 
party  of  the  first  part  shall  be  made,  or  if  the  said  party 
of  the  second  part  shall  at  any  time,  before  said  notes 
become  due,  feel  itself  unsafe  or  insecui'e,  that  then  the 
said  party  of  the  second  part,  its  attorney,  agent,  assignee, 
executors  or  administrators,  shall  have  the  right  to  take 
possession  of  said  goods  and  chattels  wherever  they  may 
or  can  be  found  and  sell  the  same  at  public  or  private  sale 
for  cash,  or  on  credit,  as  said  Robinson  &  Co.  shall  elect, 
after  giving  ten  days  notice,"  etc. 
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The  first  of  these  notes  was  fully  paid  at  maturity,  and 
when  the  executions  were  levied  neither  of  the  others  was 
due.  Nor  had  the  mortgagee  taken,  or  attempted,  by  de- 
mand or  otherwise,  to  take  jwssession  under  the  insecurity 
provision.  The  right  to  take  it,  arising,  not  upon  any  overt 
act  or  probable  default  of  the  debtor,  but  solely  on  a  "feel- 
ing" of  the  creditor,  could  have  no  existence  as  against 
subsequent  judgment  creditors,  or  the  sheriflf  holding  the 
property  under  their  executions,  until  it  was  exercised,  by 
taking  it,  as  to  them,  or  demanding  it,  as  to  him.  In  the 
like  case  of  HoUaday  v.  Bartholomae,  11  111.  App.  208,  it 
was  said :  "  Here  the  debt  secured  by  the  mortgage  had  not 
matured,  nor  had  the  mortgagees  taken  possession  under 
the  insecurity  clause  of  the  mortgage.  Until  one  or  the 
other  of  these  events  had  happened,  the  general  property 
in  the  goods  remained  in  the  mortgagor,  and  hence,  such  an 
interest  as  was  subject  to  levy  or  distress." 

In  Simmons  v.  Jenkins,  76  111.  481,  the  Supreme  Court 
said :  "  If  the  chattels  mortgaged  be  levied  upon  in  the 
hands  of  the  mortgagor  under  a  right  given  to  retain  the 
possession  and  use  until  the  debt  secured  matured,  and  such 
levy  be  before  default,  then,  whether  the  mortgage  contain 
the  insecurity  clause  or  not,  the  officer  is  not  a  trespasser  in 
making  the  levy,  and  neither  the  action  of  trespass  nor  re- 
plevin in  the  eepit  will  lie  in  favor  of  the  mortgagee  for  such 
act."  See  also  Beach  v.  Derby,  19  111.  622.  In  such  case 
there  is  no  invasion  of  his  actual  or  constructive  possession, 
which  is  essential  to  support  an  action  for  a  wrongful  tak- 
ing. The  mortgagor  having  an  interest  which  was  subject 
to  the  executions,  the  taking  by  virtue  of  them  was  not  un- 
lawful and  there  could  be  no  recovery  under  the  first  count, 
even  if  the  mortgage  was  valid:  nor  under  the  second,  with- 
out proof  of  a  demand  of  possession  made  and  refused  be- 
fore the  commencement  of  the  suit,  or  of  a  waiver  by  the 
defendant  of  a  demand  or  facts  showing  it  would  have  been 
useless  or  refused.  O.  &  M.  Ey.  Co.  v.  Noe,  77  111.  513,  and 
cases  there  cited;  Johnson  v.  Harvey,  2  Gilm.  344;  Cmnz  v. 
Kroger,  22  111.  74;  Wells  on  Keplevin,  Sections  372-3-4. 
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The  stipulation  states  that  "  after  the  writ  of  replevin 
herein  was  issued,  and  while  said  property  was  in  the  def  end- 
want's  possession  under  the  levy,"  the  piaintiflf  made  the  de- 
,  mand,  and  it  was  refused,  and  that  after  such  refusal  the  coro- 
ner served  the  writ.  That  was  not  a  sufficient  demand.  But 
the  refusal,  and  other  facts  in  evidence,  show  that  an  ear- 
lier demand  would  have  met  the  same  treatment;  that  it 
was  based  on  the  claim  that  plaintiff  had  no  interest  in  the 
property;  that  its  mortgage,  of  which  defendant  then  had 
notice  by  the  record,  was  void  as  against  the  plaintiffs  in 
the  executions;  and  also  that  for  all  the  purposes  of  this 
suit  a  demand  was  waived.  The  stipulation  contains  the  fol- 
lowing: "Sixth.  It  is  herein  contended  as  follows: 
Piaintiflf  herein  claims  the  right  to  recover  from  defendant 
said  mortgaged  property  so  levied  on,  under  and  by  virtue 
of  its  mortgage  conveyance;  that  less  than  two  years  had 
elapsed  since  said  chattel  mortgage  deed  was  filed  for  record 
before  the  justice  and  in  the  offl!ce  of  the  county  recorder, 
and  before  the  commencement  of  this  suit  and  the  demand 
made  by  piaintiflf  upon  defendant;  and  that  piaintiflf  did  re- 
cover possession  of  the  mortgaged  property  from  defendant 
by  this  proceeding  within  said  two  years  after  such  record- 
ing. 

"  On  the  part  of  defendant  it  is  contended  that  the  piaint- 
iflf has  no  standing  in  court,  and  that  this  suit  has  no  stand- 
ing in  court;  that  the  time  between  the  filing  of  said  instru- 
ment for  record  and  the  maturity  of  the  entire  debt  and 
obligation  mentioned  in  said  mortgage  exceeded  the  term  of 
two  years,  contrary  to  the  statute,  and  that  by  reason 
thereof  said  mortgage  is  insufficient  to  allow  the  plaintiff  to 
recover,  and  is  invalid  as  against  said  execution  creditors." 

From  the  arguments  filed  here,  also,  it  appears  that  the 
only  issue  intended  to  be  made  by  the  parties  was  upon  the 
validity  of  the  mortgage — a  question  of  law  presented  by 
the  facts  agreed  on  and  shown  by  record  evidence.  The 
execution  creditors  having  observed  that  one  of  the  notes 
mentioned  in  it  would  not  be  due  by  its  term  until  October 
1-4, 1894,  nearly  two  months  more  than  two  years  after  it 
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was  filed  for  record,  determined  to  disregard  it  and  levy 
upon  the  property.  It  can  not  be  reasonably  supposed  that 
the  sheriff  would  have  complied  with  any  demand  of  appd- 
lee  for  its  surrender.  He  did  not  intend  to  sell  only  the  in- 
terest of  the  mortgagor,  but  the  property,  as  unincumbered 
by  the  mortgage,  and  understood  that  unless  appellee  took 
the  same  view  of  the  statute  and  abandoned  his  claim,  as 
against  the  executions,  suit  would  be  brought  against  him 
and  the  question  of  right  thereby  settled.  Therefore  he 
should  not  be  allowed  now  to  defeat  the  action  and  prevent 
an  adjudication  of  the  right  by  the  objection  that  the  de- 
mand was  not  made  before  the  writ  issued.  It  does  not 
appear  that  when  he  refused  the  demand  that  was  made  he 
knew  that  the  writ  had  issued,  and  it  is  morally  certain  that 
if  he  had  supposed  it  had  not  he  would  have  refused  just  as 
he  did.  That  made  a  demand  unnecessary,  and  by  his  stip- 
ulation he  has  waived  it. 

The  question  then  is  whether  the  mortgage  was  invalid 
under  the  statute  for  the  reason  stated. 

Section  4  of  Chap.  95,  as  amended  by  the  act  approved 
June  17, 1891,  declares  that  a  chattel  mortgage,  acknowledged 
as  provided  in  the  statute,  shall  be  admitted  to  record  as 
also  therein  provided,  and  "  shall  thereupon,  if  bona  Jlde,  be 
good  and  valid  from  the  time  it  is  filed  for  record  until 
the  maturity  of  the  entire  debt  and  obligation,  or  extension 
thereof  made  as  hereinafter  specified;  pro\ided,  such  time 
shall  not  exceed  two  years  from  the  filing  of  the  mortgage, 
unless  within  thirty  days  next  preceding  the  expiration  of 
such  two  years,  or  if  the  said  debt  or  obligation  matures 
within  such  two  years,  then  within  thirty  days  next  pre- 
ceding the  maturity  of  said  debt  or  obligation,  the  mort- 
gagor and  mortgagee,  his  or  their  agent  or  attorney 
shall  file  for  record,"  as  therein  prescribed,  "  an  affidavit 
setting  forth  particularly  the  mortgagee's  interest,  the 
amount  remaining  unpaid,  and  the  time  when  the  same  will 
become  due  by  extension  or  otherwise,"  which  shall  be 
recorded  as  required,  **  and  thereupon  the  mortgage  lien 
originally  acquired  shall  be  continued  and  extended  for  and 
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daring  the  term  of  two  years*  from  the  filing  of  such  affi- 
davit, or  lintil  the  maturity  of  the  indebtedness  or  exten- 
sion thereof  secured  by  said  mortgage;  provided  such  time 
shall  not  exceed  two  years  from  the  date  of  filing  such 
affidavit." 

A  brief  statement  of  the  course  of  legislation  on  this  sub- 
ject may  throw  some  light  upon  the  question  under  consid- 
eration, namely,  whether  appellee's  mortgage,  given  to 
secure  an  indebtedness  which  did  not  AvhoUy  mature  within 
two  years  from  the  time  it  was  filed  for  record,  was  pro- 
tected by  this  provision. 

The  revised  statutes  of  1845  declared  that  no  mortgage 
of  personal  property  which  still  remained  in  possession  of 
the  mortgagor  should  be  valid  as  against  the  rights  and 
interests  of  any  third  person  unless  it  provided  for  his 
retaining  possession,  and  was  acknowledged  and  recorded  as 
therein  directed,  but  in  that  case,  if  bona  fide^  it  should  be 
good  and  valid  from  the  time  it  was  so  recorded,  "for  a 
space  of  time  not  exceeding  two  years,"  without  reference 
to  the  time  of  maturity  of  the  mortgage  debt.  The  con- 
struction given  to  it  was  that  the  lien  would  be  good  for 
that  time,  although  the  debt  was  not  yet  due  when  it  ex- 
pired; but  if  the  debt  matured  within  that  time  the  mortgagee 
must  take  possession  promptly  upon  default  in  payment. 

Section  4  of  the  revising  act  of  March  26,  1874,  declared 
it  good  and  valid  "  from  the  time  it  is  filed  for  record  until 
the  maturity  of  the  entire  debt  or  obligation,  provided  such 
time  shall  not  exceed  two  years."  2  Starr,  etc.,  p.  1633. 
It  did  not  provide  for  any  extension  of  the  lien;  but  the  act 
of  June  16,  1887,  while  retaining  the  precise  language  last 
above  quoted,  amended  the  section  by  substituting  a  comma 
for  the  period  after  "  years,"  and  adding  the  following : 
"  unless  within  thirty  days  next  preceding  the  maturity  of 
the  note  or  obligation  which  such  instrument  or  mort- 
gage is  given  to  secure,  the  mortgagor  and  mortgagee,  his 
or  their  agent  or  attorney,  shall  file  for  record  an  affidavit 
setting  forth,  among  other  things,  the  time  for  which  the 
said  mortgage  is  extended,  which  said  extension  shall  not 
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exceed  the  further  term  of  two  years,"  and  the  section  as 
amended  closes  with  the  declaration  that  "  thereupon  the 
mortgage  lien  originally  acquired  shall  be  continued  and 
extended  for  and  during  the  term  of  such  extension." 

It  was  under  this  section  that  the  question  in  the  case  of 
Silvis  V.  Aultman,  141  111.  632,  arose.  The  Circuit  Court  of 
Bock  Island  County  held  the  mortgage  invalid  as  to  third 
persons  because  the  notes  it  was  given  to  secure  did  not  all 
mature  within  two  years  from  the  time  it  was  filed  for 
record.  The  Appellate  Court  for  the  Second  District  held 
otherwise  and  reversed  the  judgment;  but  a  majority  of  the 
Supreme  Court  reversed  that  of  the  Appellate  Court  and 
affirmed  that  of  the  Circuit  Court.  It  was  while  the  ques- 
tion as  to  the  effect  of  the  act  of  1887,  upon  which  these 
lower  courts  differed,  was  pending  in  the  Supreme  Court 
that  the  bill  for  the  act  of  1891  was  introduced,  and  it  is 
not  improbable  that  the  purpose  of  its  enactment  was  to 
settle  that  question.  The  legislature  could  not  know  how 
the  Supreme  Court  would  decide  it.  It  was  a  question  of 
construction,  somewhat  doubtful  and  of  considerable  prac- 
tical importance.  Both  debtors  and  creditors  had  under- 
stood for  many  years  that  these  mortgages  were  valid  liens 
until  the  maturity  of  the  entire  debt,  if  it  matured  within 
two  years,  and  if  not,  then  for  two  years  from  the  time  it 
was  filed  for  record.  During  all  those  many  years  the  leg- 
islature had  seen  no  sufficient  reason  for  such  a  distinction 
as  would  make  them  valid  as  against  third  persons  in  the 
one  case  and  wholly  invalid  in  the  other ;  for  in  neither 
were  they  allowed  to  be  so  for  more  than  two  years,  unless 
extended  as  provided  by  the  act  of  1887,  nor  by  such  ex- 
tension for  more  than  two  years  further. 

The  Supreme  Court  decided  that  by  the  acts  of  1873  and 
1887,  the  language  on  this  point  being  the  same,  the  effect 
of  a  lien  as  against  third  persons  was  denied  to  mortgages 
given  to  secure  debts  which  in  whole  or  part  did  not  mature 
within  the  two  years;  and  it  is  contended  for  appellant  that 
the  legislature  made  no  change  in  that  respect  by  the 
amendment  of  1891,  and  that  the  reasoning  in  the  case  of 
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Silvis  V.  Aultman  applies  with  as  full  force  to  the  latter  as 
to  the  preceding  amendments  of  section  four. 

That  this  is  a  mistaken  view  we  think  is  apparent  from 
the  fact  that  in  neither  of  those  acts  is  there  any  provision 
that  could  be  applied,  or  any  reference  whatever  to  the 
class  of  mortgages  here  in  question,  those  given  to  secure 
an  indebtedness  not  wholly  maturing  within  the  tvm  years 
mentioned;  so  the  Supreme  Court  fotmd.  It  held  that  the 
general  enacting  clause  making  the  mortgage  a  lien  ^'  until 
the  maturity  of  the  entire  debt  or  obligation,"  was  limited 
by  the  proviso  that  "  such  time  shall  not  exceed  two  years," 
and  that  '^  such  time  "  meant  '^  the  period  between  the  time 
of  filing  the  mortgage  for  record  and  the  maturity  of  the 
entire  debt,  or  of  all  the  notes  secured  by  it "  (p.  639);  and 
that  the  mortgage  would  not  be  valid  for  such  portion  of 
the  debt  as  would  mature  within  that  period.  Thus  it  ex- 
cluded from  its  operation  all  cases  in  which  the  debt,  or  any 
portion  of  it,  would  not  mature  within  that  period.  Under 
a  distinction  upon  any  one  ground  there  can  be  only  two 
classes  of  cases.  Here  it  is  upon  the  time  of  the  maturity 
of  the  entire  mortgage  debt,  and  the  two  classes  are  those 
in  which  the  entire  debt  does  mature  within  the  period 
specified  and  those  in  which  it  does  not.  The  amendatory 
acts  of  1874  and  of  1887  do  not  provide  for  nor  refer  to  the 
latter,  but  the  amendment  of  1891  does,  and  fully  provides 
for  it;  and  all  the  important  changes  in  the  law  as  made  by 
it,  seem  to  have  that  for  their  object.  Thus  the  proviso 
which  in  the  former  aets  gave  the  right  to  an  extension  of 
the  lien  required,  that  for  that  purpose  the  affidavit  should 
be  filed  "  within  thirty  days  next  preceding  the  maturity 
of  the  note  or  obligation  which  such  instrument  or  mort- 
gage is  given  to  secure,"  is  itself  limited  byjihat  of  1891 
to  cases  in  which  the  debt  or  obligation  would  mature 
within  the  two  years,  and  a  diflPerent  time  is  prescribed  for 
the  filing  of  the  affidavit  in  others,  which  others  must  be 
those  in  which  it  would  not  mature  within  that  period. 
The  mortgage  is  declared  to  be  good  and  valid  "  until  the 
maturity  of  the  entire  debt  or  Migation^  or  extension  thereof 
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rnxxde  as  hereinafter  epecified^^^  the  words  italicized  being 
added  to  those  in  the  former  acts.  Then  follows  the  limita- 
tion, *^  Provided^  such  time  " — that  is,  the  time  for  the  filing 
of  the  mortgage  for  record  until  the  maturity  of  the  entire 
debt  as  originally  limited,  or  its  extension — "  shall  not  exceed 
two  years  from  the  filing  of  the  mortgage,  unless  within 
thirty  days  next  preceding  such  two  years,  or  if  the  said 
debt  or  obligation  matured  within  such  two  years,  then 
within  thirty  days  next  preceding  the  maturity  of  said  debt 
or  obligation,  the  mortgagor  and  mortgagee,  his  or  their 
agent  or  attorney,  shall  file  for  record "  an  affidavit,  etc. 
Provision  is  thus  clearly  made  for  the  extension  of  both 
classes  of  mortgages. 

A  mortgage  given  to  secure  a  debt  which  does  not  wholly 
mature  within  the  two  years  indicated  will  be  good  and 
valid  until  the  extension  thereof,  by  filing  for  record  within 
thirty  days  next  preceding  the  expiration  of  such  two 
years  the  required  affidavit,  and  by  the  recording  of  such 
affidavit,  "  the  mortgage  lien  originally  acquired  will  be  con- 
tinued and  extended  for  a  further  term  not  exceeding  two 
years  from  the  filing  of  the  affidavit.  This  provision  can 
have  no  application  to  a  mortgage  given  to  secure  a  debt 
wholly  maturing  within  the  designated  period  of  two  years. 
For  that  class  a  different  provision  is  expressly  made.  If 
the  debt  does  so  mature  the  affidavit  must  be  filed  within 
thirty  days  next  preceding  such  maturity. 

We  are  of  opinion,  then,  that  the  mortgage  in  this  case 
was  not  void  ah  initio^  but  would  of  its  own  force  have  con- 
tinued to  be  an  effectual  lien  as  against  third  persons  until 
the  time  prescribed  for  the  filing  of  an  affidavit  for  its  ex- 
tension had  passed  and  the  parties  had  failed  to  file  if. 
That  time  has  not  yet  passed.  When  the  demand  was 
made  and  this  suit  commenced  appellee  had  the  right  to 
take  possession  of  the  property.  Appellant,  having  made  a 
demand  before  suit  brought  unnecessary,  and  substantially 
waived  it  by  his  stipulation,  is  not  entitled  to  his  costs 
under  Section  22  of  the  Eeplevin  Act,  and  the  judgment  of 
the  Circuit  Court  will  be  affirmed. 
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Citizens'  Savings^  BnildiAg  and  Loan  Assocjation^  of 
Normal^  Illinois^  y.  Jesse  F.  Buhl. 

1.  BumoiNQ  AND  Loan  Associations— Potcer  to  Withdraw  Funds 
from  the  Treasury  for  Deposit  Elsewhere,— A.  building  and  loan  asso- 
ciation is  without  power  to  lawfully  withdraw  its  funds  from  its  treas- 
urer and  place  them  in  the  custody  of  another. 

2.  Samb — Officers^  Power  to  Make  Contracts, — ^The  president  and 
secretary  of  a  building  and  loan  association  are  wholly  without  power 
to  make  a  contract  for  the  association  to  withdraw  its  funds  from  the 
custody  of  the  treasury  and  place  them  on  deposit  elsewhere. 

8.  Same — Members  CJiarged  with  Notice. — A  member  of  a  building 
and  loan  association  is  charged  with  notice  of  its  charter  and  of  the 
powers  of  its  officers.  As  such  member-  he  is  chargM  with  knowledge 
that  the  directors  alone  can  contract  for  the  association. 

MeHorandmn. — ^Action  of  assumpsit.  In  the  County  Court  of  McLean 
County;  the  Hon.  C.  D.  Mbtebs,  Judge,  presiding.  Declaration,  com- 
mon counts;  pleas,  general  issue  and  payment;  trial  by  jury;  verdict 
and  judgment  for  plaintiff;  defendant  appeals.  Heard  in  this  court  at 
the  November  term,  1893.  Reversed  and  remanded.  Opinion  filed  April 
28,1894. 

Statement  of  the  Case. 

The  appellee  contracted  with  the  appellant  association  for 
a  loan  of  $1,000,  executed  and  delivered  to  the  association 
his  note  and  mortgage  securing  that  sum,  but  insisted  that 
the  association  only  paid  $477.25  of  the  amount.  He  ob- 
tained judgment  in  the  County  Court  in  this,  an  action  of 
assumpsit,  for  the  alleged  bs^lance  remaining  unpaid.  This 
is  an  appeal  from  that  judgment.  It  ^.ppears  from  the  evi- 
dence that,  while  the  appellee  was  engaged  in  the  construc- 
tion of  a  dwelling  house  upon  a  lot  belonging  to  him  in  Nor- 
mal, he  found  it  necessary  to  borrow  money  to  pay  for  labor 
performed  and  material  furnished  and  to  complete  the  build- 
ing. He  inquired  of  the  president  and  secretary  of  the  ap- 
pellant association^  as  to  the  probability  of  getting  a  loan 
from  its  treasury.  These  officials  felt  confident  that  the  as- 
sociation could  supply  the  funds,  if  the  security  oflFered  was 
acceptable,  and  so  expressed  themselves  to  the  appellee.    He 
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was  anxious  to  know  whether  he  could  get  at  least  $200  or 
$300  soon,  and  they  told  him  that  they  had  no  doubt  but 
that  he  could  and  could  p:et  the  balance  from  time  to  time 
as  the  building  progressed  toward  completion.  The  appellee 
subscribed  for  the  requisite  number  of  shares  of  the  capital 
stock  of  the  association  (as  its  loans  could  only  be  made  to 
stockholders),  and  applied  in  pursuance  of  the  charter  and 
by-laws  of  the  association,  for  a  loan  of  $1,000. 

Appellant's  security  committee  examined  appellee's  lot  and 
building  and  reported  that  it  constituted  satisfactory  secu- 
rity for  the  amount  desired.  The  loan  was  approved  by  the 
association  and  the  appellee  so  notified.  On  the  2d  day 
of  March,  1893,  he  executed  and  delivered  to  the  association 
his  note  for  $1,000,  together  with  a  mortgage  upon  the  lot 
to  secure  its  payment,  and  the  association,  by  its  secretary, 
delivered  to  the  appellee  its  warrant  or  order,  signed  by  its 
president  and  secretary,  directed  to  its  treasurer,  directing 
the  latter  official  to  pay  to  the  appellee  or  his  order,  the  sura 
of  $1,000,  the  amount  loaned,  in  full.  W.  H.  Schureman, 
the  secretary  of  the  appellant  association,  was  also  engaged 
in  banking  in  Normal,  under  name  and  style  of  W.  11. 
Schureman  &  Co.  The  appellee  indorsed  his  name  upon 
the  back  of  the  warrant  which  the  association  had  drawn  in 
his  favor  upon  its  treasurer,  and  left  it  with  Schureman; 
who  received  it  as  a  deposit  in  his  bank  by  the  appellee.  An 
account  was  opened  with  the  appellee  by  the  bank,  and  he 
credited  with  a  deposit  of  $972.45,  the  amount  of  the  war- 
rant or  order,  less  $27.35,  which  had  been  deducted  to  pay 
dues,  premiums,  etc.,  to  the  association. 

The  cashier  of  the  bank  presented  "the  order  so  indorsed 
to  the  treasurer  of  the  association  and  received  payment 
thereof  in  full.  On  the  31st  day  of  March,  the  appellee 
signed  a  check  drawn  upon  the  bank  of  Schureman  &  Co., 
for  $200,  payable  to  himself,  delivered  it  to  Schureman  and 
received  that  sum  of  money,  and  on  the  2d  day  of  May 
drew  a  second  draft  upon  the  bank  payable  to  himself  for 
$250,  presented  it  to  the  cashier  of  the  bank  and  received 
that  sum  also.     The  checks  were  charged  to  the  appellee  in 
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the  regular  way  upon  the  books  of  the  bank  as  checks  drawn 
against  the  deposit  appearing  there  in  his  favor.  The  bank 
suspended  payment  May  I6th,  a  balance  of  the  deposit  in  the 
sum  of  $522.45  remaining  to  the  credit  bf  the  appellee. 

The  appellee  testified  that  he  did  not  indorse  the  order  to 
Schureman  to  be  collected  and  deposited  in  the  bank  to  his 
credit,  but  that  he  indorsed  it  and  left  it  with  Schureman, 
as  secretary  of  the  company,  to  be  held  by  him  in  that  official 
capacity,  because  he  understood  that  he  could  not  receive 
the  full  amount  of  the  loan  then,  but  could  only  get  the 
money  in  installments  as  needed  to  discharge  bills  for  labor 
done  and  material  furnished  about  the  buildings;  that  Schure- 
man held  possession  of  the  w^arrant  or  order  as  appellant's 
secretary,  for  the  protection  of  the  association,  in  order  that 
the  money  should  be  applied  upon  the  construction  of  the 
house,  and  that  he  (the  appellee)  did  not  authorize  a  deposit 
to  be  made  in  the  bank,  or  know  that  it  had  been  made  in  his 
name.  The  association  denied  that  the  loan  was  payable  in 
installments,  and  contended  that  it  issued  to  the  appellee  an 
order  upon  its  treasurer  for  the  full  amount  of  the  loan,  and 
that  appellee  indorsed  the  order  to  the  bank,  and  that  its 
trsasurer  paid  the  money  to  the  bank  upon  the  order  so  in- 
d'^rsed,  and  that  such  payment  constituted  full  payment  of 
the  money  loaned. 

Appellant's  Brief,  Lillard  &  Williams,  Attorneys. 

Appellant,  as  a  corporation,  could  only  be  bound  by  its 
corporate  action,  and  not  by  the  mere  conversations  of  its 
secretary  or  other  officers.  Joliet  Electric  Light  Co.  v.  In- 
galls,  23  111.  App.  48;  Adams  v.  C.  P.  Co.,  27  111.  App.  313. 

Appellee  here  was  a  member  of  appellant's  mutual  loan 
association,  and  as  such  had  actual  notice  of  the  powers  of 
appellant's  agents.  M.  &  M.  Mut.  Ins.  Co.  v.  Gent,  13  Brad. 
308. 

Appellee's  Brief,  Welty  &  Sterling,  Attorneys. 

The  association  permitted  its  secretary  to  pay  out  Its 
money  where  it  made  loans  and  it  can  not  now,  after  hav- 
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ing  received  the  benefits  of  his  acts,  say  he  had  no  authority 
to  require  this  loan  to  be  paid  in  installments.  McDonald 
V.  Chisholm,  131  111.  282;  Chicago  Building  Society  v. 
Crowell,  65  111.  458. 

Mb.  Pbesiding  Justice  Bogos  delivered  the  opinion  of 
THE  Court. 

The  right  of  the  appellee  to  recover  rests  upon  two  prop- 
ositions of  facts  which  he  undertook  to  establish  in  the  trial 
court.  1.  That  the  association  granted  the  loan  upon  con- 
dition that  it  should  be  paid  in  partial  payments,  as  needed 
from  time  to  time  in  the  construction  of  the  building. 
2.  That  to  effectuate  this  purpose  he  was  required  to 
indorse  and  deliver  to  the  secretary  of  the  association  the 
warrant  upon  the  treasurer  thereof  in  order  that  the  sec- 
retary might  procure  the  money  from  the  treasurer  and  hold 
it  as  secretary  and  pay  it  out  from  time  to  time  upon  bills 
for  material  furnished  or  work  done  upon  the  building. 

There  is  no  proof  in  the  record  that  the  association,  act- 
ing as  an  organized  corporation,  attached  any  condition  to 
the  payment  of  the  money  to  be  loaned  or  required  or  re- 
quested the  appellee  to  indorse  or  deliver  the  warrant  to  its 
secretary.  It  is  contended,  however,  that  certain  of  its 
officials  required  that  the  money  should  be  paid  only  in 
installments  and  in  payments  of  bills  for  work  done  upon  or 
material  furnished  for  the  building,  and  that  the  appellee  did 
indorse  and  deliver  the  warrant  to  the  secretary  upon  the 
requirement  of  that  official  and  in  pursuance  of  the  direc- 
tion of  the  president,  and  that  such  was  the  customary  and 
usual  course  pursued  by  the  association  in  such  cases. 

A  conversation  had  by  the  appellee  with  the  secretary  of 
the  association  before  he  became  a  member  of  the  associa- 
tion, and  a  conversation  with  the  secretary  when  the  order 
upon  the  treasurer  was  indorsed  by  the  appellee,  and  other 
later  conversations  with  the  secretary  are  relied  upon  to 
establish '  the  appellee's  contention.  It  appeared  from  the 
evidence  that  when  it  became  apparent  to  the  appellee  that 
he  would  need  to  negotiate  a  loan  in  order  to  complete  the 
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building,  he  called  upon  the  president  and  secretary  to  in- 
quire whether  the  association  had  funds  to  loan  and  to  learn 
whether  he  could  borrow  $1,000  on  his  property.  These 
gentlemen  assured  him  that  the  association  could  furnish 
the  money  and  thought,  and  so  told  him,  that  the  lot 
he  owned,  with  the  partially  constructed  house  thereon, 
would  be  acceptable  as  security  therefor,  but  explained 
that  the  loan  might  be  granted  only  on  condition  that  the 
money  should  be  paid  in  installments  as  required  in  the 
further  construction  and  completion  of  the  building.  The 
appellee  was  simply  seeking  information  as  to  the  proba- 
bility of  getting  the  money  from  the  association  and  the 
officials  were  merely  answering  his  inquiries.  He  knew 
that  a  contract  was  not  then  and  could  not  then  be  con- 
summated. He  was  not  a  member  of  the  association  and 
could  not  for  that  reason  apply  for,  or  be  granted  a  loan, 
and  the  officials  with  whom  he  was  talking  had  not  legal 
power  to  contract  for  the  association  or  to  make  a  loan, 
even  to  a  member.  Corporate  contracts  are  to  be  made  by 
theboard  of  directors.  Cook  on  Stockholders  Vol.  2,  Sec.  709. 
The  appellee  afterward  became  a  stockholder  and  when  the 
association  offered  money  to  borrowers  at  a  public  letting, 
as  the  law  required  it  to  do,  became  the  successful  bidder  for 
a  loan  of  $1,000.  The  security  committee  of  the  association 
examined  the  property  and  reported  it  satisfactory  security 
for  the  amount  he  desired  to  borrow.  The  association  by 
its  board  of  directors  approved  the  action  of  the  security 
committee  and  granted  the  loan  without  restrictions  or  con- 
ditions as  to  the  manner,  mode  or  time  of  payment  of  the 
money  to  the  appellee.  The  appellee  executed  his  note  or 
obligation  for  the  amount  borrowed  and  a  mortgage  on  his 
property  to  secure  it,  and  delivered  the  instruments  prop- 
erly executed  to  the  secretary,  and  the  president  and  secre- 
tary, pursuant  to  the  action  of  the  board  of  directors,  exe- 
cuted a  warrant  or  order  directing  the  treasurer  to  pay  the 
sum  of  $1,000  to  the  appellee  or  to  his  order. 

With  the  delivery  of  this  warrant  or  order  to  the  appel- 
lee, the  official  duties  of  the  secretary  in  connection  with  the 


70  Appellate  Courts  of  Illinois. 

Vol.  65.]    Citizens*  Savings,  Building  &  Loan  Ass*n  y.  Ruhl. 

/ 

transaction  ceased.  It  only  remained  for  the  appellee  to 
present  the  order  to  the  treasurer  and  receive  the  full  sum 
he  had  borrowed.  Instead  of  doing  this  he  indorsed  the 
order  at  the  bank  and  left  it  with  the  banker.  The  cashier 
of  the  bank  to  whom  the  order,  by  the  act  of  the  appellee, 
became  lawfully  payable,  presented  it  to  the  treasurer  and 
collected  it  in  full  out  of  the  funds  of  the  association. 

It  is  contended  that  the  secretary  led  the  appellee  to  be- 
lieve that  the  association  required  him  to  indorse  the  order 
and  leave  it  with  the  secretary,  so  that  the  secretary  could 
draw  the  money  from  the  treasurer,  and  hold  it  in  his  ca- 
pacity as  secretary,  and  in  that  capacity  pay  it  to  the  appellee 
from  time  to  time  as  needed  about  the  building.  The  law, 
bv  force  of  which  the  association  existed  and  by  which  the 
appellee  became  a  member  of,  and  interested  in  its  capital 
stock,  required  that  the  funds  of  the  association  should  be 
committed  to  the  custody  of,  and  kept  by  the  treasurer,  who 
was  required  to  execute  a  bond  for  the  safe  keeping  of  the 
moneys  so  intrusted  to  him.  The  association  was  without 
power  to  lawfully  withdraw  its  funds  from  the  custody  of 
its  treasurer  and  place  them  in  the  hands  of  another  through 
its  secretary,  and  the  president  or  secretary  was  wholly 
without  power,  real' or  even  apparent,  to  make  such  a  con- 
tract for  the  association.  The  appellee  was  a  member  of 
the  association,  and  as  such,  charged  with  notice  of  its 
charter  and  of  the  powers  of  the  various  officers,  and.  with 
knowledge  that  the  directors  alone  could  contract  for  the 
association. 

As  the  secretary  was  without  power  to  bind  the  associa- 
tion by  any  arrangement  he  might  make  with  the  appellee 
as  to  the  custody  of  the  money,  it  follows  that  proof  of 
his  statements  and  admissions  tending  to  establish  such  a 
contract  ought  not  to  have  been  admitted  in  evidence.  It 
was  proven  that  in  some  instances  loans  were  paid  in  in- 
stallments as  work  upon  the  building  progressed,  but  in  such 
cases,  separate  warrants  were  drawn  upon  the  treasurer  for 
the  amount  of  each  installment  as  it  was  to  be  paid,  and 
there  was  no  proof  that  the  money  in  any  instance  had 
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been  drawn  out  of  the  treasury  and  committed  to  the  cus- 
tody of  the  secretary  with  directions  to  make  partial  pay- 
ments from  time  to  time,  etc.  We  think  that  the  payment 
of  the  order  or  warrant  to  the  cashier  of  the  bank  upon  the 
order  of  the  appellee  constituted  full  payment  upon  the  part 
of  the  association,  and  that  the  verdict,  upon  the  evidence 
apon  the  part  of  the  appellee  alone,  excluding  that  which 
was  not  competent,  should  have  been  for  the  appellant. 
The  judgment  is  therefore  reversed  and  the  cause  remanded. 


Herman  Boehmer  v.  Jesse  Foval. 

1.  Rewards — Illegality  of  Consideration, — Where  the  consideration 
of  a  reward  for  the  recovery  of  money  la  that  a  person  shaU  testify  in 
belialf  of  the  person  offering  it,  the  contract  is  illegal  and  void  as  against 
public  policy. 

2.  Contracts— 12etafin^  to  Proceedings  in  Civil  Courts,  Void. — Agree- 
ments relating  to  proceedings  in  civU  courts  involving  anything  incon- 
sistent with  the  full  and  impartial  course  of  justice,  though  not  open  to 
the  charge  of  actual  corruption,  are  void. 

8.  Same — Part  of  the  Consideration  Illegal. — The  consideration  of  a 
contract  is  entire,  and  if  a  x>art  of  it  is  illegal  the  promise  founded  upon 
it  is  void. 

Hemorandam. — Action  of  assumpsit  for  a  reward.  In  the  Circuit 
Court  of  Calhoun  County;  the  Hon.  George  W.  Herdman,  Judge,  pre- 
siding. Declaration,  common  counts;  plea,  general  issue;  trial  by 
jury;  verdict  and  judgment  for  the  defendant;  error  by  plaintiff. 
Heard  in  this  court  at  the  November  term,  1893,  and  afi^med.  Opinion 
filed  April  28,  1894. 

Statement  of  the  Case. 

The  action  below  was  assumpsit  by  Boehmer  against 
Foval.  The  declaration  contained  only  the  common  counts, 
and  the  only  plea  was  the  general  issue.  In  answer  to  a 
rale  entered  against  him  the  plaintiff  below  filed  the  follow- 
ing bill  of  particulars,  viz.:  *'  This  action  was  brought  to 
recover  the  sum  of  $2,000  due  from  the  defendant  to  the 
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plaintiff  upon  the  following  item  of  account :  "  1892,  May  1, 
to  amount  of  reward  oflfered  by  defendant,  Jesse  Foval,  to 
plaintiff,  Herman  Boehmer,  for  accumulation  of  evidence 
regarding  the  embezzlement  from  said  Foval  of  certain 
amounts  of  money,  to  wit,  $5,000,  and  for  producing  said 
evidence  in  the  Circuit  Court  of  Calhoun  County,  Illinois, 
at  the  October  term,  A.  D.  1890;  said  offer  of  reward  hav- 
ing been  made  by  said  Foval  on  or  about,  to  wit,  April  17, 
1890."  The  defense  was  that  the  agreement  to  pay  the  re- 
ward was  upon  condition  that  the  money  which  had  been 
embezzled  should  be  recovered.  The  defendant  below  con- 
tended also  that  if  the  evidence  in  behalf  of  the  plaintiff 
showed  a  contract  other  than  as  claimed  by  the  defendant, 
that  it  was  illegal  and  void  because  the  consideration 
thereof  was  that  the  plaintiff  would  testify  and  procure 
others  to  testify  in  behalf  of  the  defendant  in  a  suit  pend- 
ing or  to  be  brought  by  him  against  one  Isaac  Foval  for  the 
recovery  of  the  money  that  he  had  lost  by  embezzlement. 
The  cause  was  submitted  to  a  jury  and  a  verdict  returned 
for  the  defendant  below.  This  is  a  writ  of  error  sued  out 
to  reverse  the  judgment  rendered  upon  the  verdict. 

Brief  of  Plaintiff  in  Ebror,  Jas.  L.  Hopkins  and  E.  G. 

Hill,  Attorneys. 

A  construction  of  a  contract  that  will  nullify  and  destroy 
the  same  should  not  be  adopted  if  it  can  be  avoided.  Dwel- 
ling House  Ins.  Co.  v.  Butterly,  33  111.  App.  628;  Critten- 
den V.  French,  21  111.  698  (cited  with  approval,  Bish.  Cont. 
Sec.  392);  Souhegan  Nat'l  Bank  v.  Wallace,  61  N.  H.  24; 
Chitty  on  Contracts,  9th  Amer.  Ed.,  page  72  (of  original 
paging);  Coke  on  Litt.,  42;  2  Black.  Comm.  380. 

It  will  not  be  presumed  that  the  law  will  be  violated  in 
carrying  out  a  contract  where  it  can  be  done  lawfully. 
Sheffield  v.  Balmer,  52  Mo.  474  (cited  with  approval,  Bish. 
Cont.  Sec.  392). 

Contracts  to  pay  money  for  the  detection  of  crime  are 
valid.     Furman  v.  Parke,  21  N.  J.  L.  310;  Folli  v.  Barber, 


Thibd  District — November  Term,  1893.      73 

Boehmer  v.  FovaL 

1  M.  &  S.  108;  United  States  v.  Wilson,  Bald.  TO;  Green- 
hood  on  Public  Policy,  p.  444. 

T.  J.  Sejlby,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

K  the  consideration  for  the  reward  was  that  the  plaintiff 
in  error  should  testify  as  a  witness  in  behalf  of  the  defend- 
ant in  error  in  the  action  pending  or  to  be  brought  against 
Isaac  Foval  we  think  the  contract  was  against  public  policy 
and  void.     Greenhood  on  Public  Policy,  444. 

Agreements  relating  to  proceedings  in  civil  courts,  in- 
volving anything  inconsistent  with  the  full  and  impartial 
course  of  justice,  though  not  open  to  the  charge  of  actual 
corruption,  are  void.  3  Amer.  &  Eng.  Ency.  of  Law,  pages 
879-80-81. 

i;  The  evidence  tended  to  show  that  such  was  the  consider- 
ation, in  part  at  least,  of  whatever  contract  the  parties  made. 
The  consideration  was  entire  and,  if  part  of  it  was  illegal, 
the  promise  founded  upon  it  was  void.  3  Amer.  &  Eng. 
Ency.  of  Law,  page  887.  It  is  complained  that  the  court,  by 
instruction  No.  2,  given  for  the  defendant  below,  left  the 
question  of  the  legality  of  the  contract  to  the  determination 
of  the  jury.  Whether  it  was  a  part  of  the  agreement  that 
Boehmer  should  testify  as  a  witness  for  Foval  was  a  ques- 
tion of  fact  for  the  jury  to  settle.  The  legal  effect  of  such 
a  contract,  if  made,  was  a  point  in  law  to  be  determined  by 
the  court.  Instruction  No.  2  in  substance  advised  the  jury 
that  before  the  plaintiff  could  recover,  it  must  api^ar  from 
the  evidence  that  the  contract  was  one  that  the  law  would 
enforce.  It  was  followed  by  instruction  No.  3,  to  wit : 
"  The  law  will  not  enforce  an  illegal  contract,  that  is,  a  con- 
tract made  against  the  law,  public  policy  or  good  morals, 
and  if  the  jury  believe  from  the  evidence  that  plaintiff, 
Boehmer,  had  a  contract  with  the  defendant  by  the  terms 
of  which  said  Boehmer  should  testify  as  a  witness  for  said 
Foval,  and  induce  others  to  testify  for  said  Foval,  then  the 
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plaintiff,  Boehmer,  can  not  recover  in  this  case,  because  such 
a  contract  is  illegal."  Though  given  separate  numbers,  the 
instructions  constituted  one  complete  charge  to  the  jury, 
and  considered  as  such,  it  seems  entirely  clear  that  the  court 
decided  the  point  in  law  and  submitted  to  the  jury  the  issue 
of  fact.  We  have  examined  the  evidence  and  find  it  sup- 
ports the  verdict.  The  judgment  is,  it  seems  to  us,  right 
upon  the  merits.    It  is  affirmed. 


Dennis  T.  Meneley  t.  John  Carson. 

1.  Nuisances — Prowling  Dogs. — If  the  owner  of  a  dog  suffers  him 
to  prowl  about  his  neighbor's  house  and  bams  and  to  annoy  his  family 
by  howling  about  the  house  at  night,  the  owner  can  not  complain  if  the 
dog  is  regarded  as  a  private  nuisance  and  abated. 

2.  Evidence — Valv^  of  Animals — Vicious  Habits,  ^In  an  action  for 
killing  a  dog,  it  is  competent  to  show  that  he  was  accustomed  to  rush 
into  the  highway  and  jump  in  a  vicious  manner  at  persons  and  animals 
passing  along  the  road,  frightening  horses  and  annoying  persons,  etc., 
although  the  dog  was  not  so  engaged  when  killed  nor  killed  because 
thereof. 

Meinorandam. — Action  for  kiUing  a  dog.  In  justice's  court.  Appeal 
to  the  Circuit  Ck)urt  of  Greene  County;  the  Hon.  George  W.  Herdman, 
Judge,  presiding.  Trial  by  jury;  verdict  for  defendant;  plaintiff  ap- 
peals. Heard  in  this  court  at  the  November  term,  1898,  and  affirmed. 
Opmion  fUed  April  28, 1894. 

W.  M.  Ward,  attorney  for  appellant. 

H.  H.  Montgomery,  attorney  for  appellee. 

Mb.  Presiding  Justice  Boogs  delivered  the  opinion  of 
THE  Court. 

Appellant  sued  appellee  before  a  justice  of  the  peace  for 
killing  a  dog,  brought  the  case  into  the  Circuit  Court  by 
appeal,  and  from  the  judgment  of  the  latter  court  ap- 
pealed to  this  court.    Appellee  shot  the  dog  while  it  was 
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wandering  about  his  barn  lot  and  his  defense  was  that  the 
animal  had  frequently  before  come  to  his  premises,  invaded 
his  barnyard,  hen  houses,  chased  his  fowls  and  ate  their 
eggs  in  the  daytime  and  howled  about  his  house  after 
nightfall,  and  that  he  complained  to  the  appellee,  who 
authorized  him  to  shoot  the  dog  if  it  bothered  him  again. 
We  can  not  sav  that  the  evidence  was  insufficient  to  war- 
rant  the  jury  in  regarding  these  defenses  as  proved.  The 
appellant  denied  that  he  licensed  the  appellee  to  kill  the 
dog.  The  proof  upon  this  point  sufficiently  showed  that 
the  appellant  authorized  appellee  to  shoot  the  dog  if  he 
annoyed  him  again.  It  has  been  held  and  the  ruling  meets 
the  approbation  of  this  court,  that  if  one  suffers  his  dog  to 
prowl  about  his  neighbor's  house  and  barn  and  to  annoy  his 
family  by  howling  about  the  house  at  night,  the  owner 
can  not  complain  if  the  dog  is  regarded  as  a  private  nui- 
sance and  abated  as  such.  Brill  v.  Flagler,  23  Wend.  344. 
The  court  permitted  the  appellee  to  prove  that  the  dog 
was  accustomed  to  rush  into  the  highway  in  front  of  appel- 
lant's home  and  bark  and  jump  in  a  vicious  manner  at  per- 
sons and  animals  passing  along  the  road,  and  that  teams  of 
horses  had  been  frightened  and  persons  greatly  annoyed  and 
possibly  placed  in  danger  by  such  acts  of  the  dog.  The  tes- 
timony was  proper  though  the  dog  was  not  so  engaged  w^heh 
killed  or  not  killed  because  thereof.  The  value  of  an  animal 
may  be  enhanced  by  good  qualities  or  diminished  by  bad 
habits  and  evil  propensities,  and  proof  of  either  is  proper  for 
the  consideration  of  a  jury  charged  with  the  duty  of  deter- 
mining the  value  of  the  animal.  The  fact  that  the  proof  as 
to  the  objectionable  conduct  of  the  dog  was  confined  to  his 
acts  some  months  before  he  was  killed  and  while  he  was  a 
"  mere  pup,"  does  not  render  it  less  competent.  The  objec- 
tion based  upon  that  point  touched  the  weight,  not  the  com- 
petency of  the  proof.  Though  competent  to  do  so  it  was 
not  met  with  proof  that  age  had  brought  wisdom  and  pru- 
dence and  eradicated  the  bad  habits  of  pup-hood.  The  court 
properly  refused  to  instruct  the  jury  as  asked  by  the  appel- 
lant that  a  particular  fact  specified  in  the  instruction  should 
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be  taken  into  consideration  by  the  jury  together  with  all 
other  facts  proven.  The  fact  referred  to  was  not  conclusive 
and  undue  prominence  should  not  have  been  given  it^by 
calling  particular  attention  to  it  by  an  instruction.  The 
complaint  that  the  first  instruction  for  the  appellee  advised 
the  jury  that  the  law  cast  upon  the  appellant  the  burden  of 
overcoming  appellee's  ground  of  defense  by  a  preponderance 
of  the  evidence  is  not  well  grounded.  Neither  party  asked 
nor  did  the  court  give  an  instruction  directly  upon  that  prop- 
osition. The  instruction  complained  of  only  imposed  upon 
the  appellant  the  burden  of  proving  his  case  or  grounds  of 
recovery  by  the  greater  weight*  of  the  evidence.  Instruction 
No.  2  in  the  same  behalf  is  justly  open  to  the  criticism  that 
it  states  merely  an  abstract  principle  not  involved.  The 
legal  information  thus  unnecessarly  imparted  to  the  jury  in 
no  wise  prejudiced  the  appellant's  cause,  and  Ave  are  unable 
to  see  that  it  rendered  the  jury  less  competent  to  compre- 
hend and  determine  the  real  issue.  Objections  are  urged 
against  each  of  the  other  instructions  given  in  behalf  of  the 
appellee.  Some  of  these  objections  are  well  grounded,  but 
the  errors  were  of  minor  importance  did  not  affect  the  sub- 
stantial right  of  the  parties,  and  are  not  deemed  sufficient 
to  require  the  reversal  of  a  judgment  which  is,  we  think, 
right  upon  the  merits. 
The  judgment  is  affirmed. 


Frederick  Leka  y.  James  Baker  and  Edward  Baker. 

1.  DKLim k-QEr-Statute  of  1889  Con«<rued.— The  act  of  June  4, 1889, 
(Laws,  1889,  116,)  refers  only  to  ditches  or  drams  constructed  or  con- 
nected by  mutual  license,  consent  or  agreement  of  the  owners  of  lands. 
Acts  which  have  no  tendency  to  establish  a  mutual  license  or  agreement 
within  the  meaning  of  the  law  are  not  sufficient. 

2.  Same — License  by  Parol. — ^A  parol  license  to  construct  a  ditch 
upon  the  lands  of  another  may  be  revoked. 

8.  Appellate  Court  Practice— Z)c/en«e«  Not  to  be  Made  for  the 
First  Time  in  the  Appellate  Court, — A  defendant  can  not  be  permitted 
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to  shift  his  ground  and  to  build  up  in  the  Appellate  Ck>urt  for  the  first 
time  a  defense  resting  wholly  upon  an  incidental  and  merely  casual 
remark  of  a  witness,  upon  which  a  defense  might  have  been  based  in 
the  court  below. 

HemoraDdnm.— Action  of  trespass  on  the  case  for  cutting  ditches, 
etc.  In  the  Circuit  Court  of  Sangamon  County;  the  Hon.  Jahes  A. 
CBEiaBTON,  Judge,  presiding.  Declaration  and  plea  of  general  issue; 
trial  by  jury;  verdict  and  judgment  for  plaintiff;  defendant  appeals. 
Heard  in  this  court  at  the  November  term,  1893,  and  affirmed.  Opinion 
filed  April  28, 1894. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  judgment  against  the  appellant 
in  the  sum  of  $500  for  damages  to  the  lands  and  growing 
crops  of  the  appellees,  occasioned  in  1889  and  1890  by  water 
unlawfully,  as  it  is  alleged,  caused  to  flow  thereon  by  the 
appellant.  At  the  time  and  for  a  number  of  years  prior 
thereto  the  appellant  was  the  owner  of  a  body  of  land  three- 
fourths  of  a  mile  square,  containing  360  acres.  The  confor- 
mation of  the  surface  of  his  land  was  such  that  the  natural 
drainage  of  about  80  acres  of  its  easterly  part  was  toward 
the  east.  This  part  of  the  tract  was  bounded  on  the  south- 
west, west  and  north  by  a  ridge  or  elevation  beyond  which 
the  surface  waters  flowed  in  other  directions.  The  appel- 
lant, in  1877  or  1878,  cut  a  large  ditch  beginning  at  a  point 
on  the  east  line  of  his  tract  about  one-fourth  of  a  mile 
south  of  its  northeast  corner  and  extending  in  a  southwest- 
erly direction  through  the  ridge  or  elevations  before  men- 
tioned and  into  his  lands  lying  west  and  northwest  thereof, 
and  by  a  system  of  lateral  ditches  and  drains  diverted  the 
surface  water  upon  some  280  acres  of  land  from  its  natural 
course,  which  was  to  the  south  and  west,  and  caused  it  to 
flow  in  a  northeasterly  direction  into  his  main  ditch,  and 
to  be  thereby  conveyed  through  the  ridge  or  higher  ground 
and  finally  discharged  at  the  mouth  of  such  ditch  upon 
adjoining  premises  then  owned  by  one  C.  W.  Turner. 

The  premises  belonging  to  Turner  were  subject  to  the 
burden  of  receiving  the  water  from  that  portion  of  appel- 
lant's land  lying  east  of  the  ridge  or  elevation  before  spoken 
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of,  and  he  had  constructed  a  small  ditch  for  the  purpose  of 
conveying  such  water  through  his  land  into  a  natural  water- 
course. Appellant's  large  ditch  was  dug  so  that  it  con- 
nected with  and  discharged  its  waters  into  the  small  drain 
made  by  Turner.  It  is  contended  and  there  is  evidence  in 
support  thereof  that  Turner  consented  that  the  ditches  might 
be  so  connected  but  it  seems  that  he  did  not  then  know 
that  the  appellant  intended  to  extend  his  ditch  through  the 
elevation  upon  his  land;  at  least,  the  evidence  shows  that 
Turner  complained  when  he  became  cognizant  that  the 
appellant  was  so  digging  the  ditch  that  it  would  bring 
water  from  his  land  beyond  the  ridge  and  discharge  it  upon 
his  premises,  and  they  had  trouble  and  diflPerences  about  the 
matter,  £tnd  that  Turner  revoked  the  permission  given  to 
cqnnect  the  ditches  and  filled  up  the  ditch  upon  his  own 
premises  so  that  water  could  not  flow  out  of  appellant's 
ditch  into  it.  This  was  done  some  time  prior  to  the  year 
1887.  In  January  of  that  year  Turner  died.  Appellant 
contends  that  his  tenant,  with  the  consent  of  the  administra- 
tor of  Turner's  estate,  did  some  work  in  the  way  of  reopen- 
ing the  ditch,  but  the  administrator  denies  that  he  gave 
such  authority,  and  it  appeared  that  the  tenant  objected 
when  he  learned  that  the  appellant  tenant  was  at  work  in 
the  ditch  and  caused  him  to  quit,  leaving  the  ditch  still 
obstructed  and  practically  closed.  'This  was  the  condition 
when  the  appellees  purchased  the  land  March  12,  1889.  A 
tenant  of  the  appellant  testifies  that  in  that  year  he 
obtained  the  consent  of  the  appellees  to  clear  away  the 
obstruction  in  the  ditch  and  did  some  work  to  that  end. 
The  appellees  denied  this  and  it  does  not  appear  that  the 
tenant  was  acting  for  the  appellant  but  only  for  himself  and 
in  his  own  interest.  This  action  was  to  recover  damages  to 
appellees'  lands  and  crops  occasioned  by  water  caused  to 
flow  upon  it  from  appellant's  ditch  in  1889,  and  up  to  July, 
1890.  .  It  is  not  complained  that  the  damages  allowed  are 
excessive. 

J.  E.  DowLiNG  and  Palmer,  Shutt  &  Drennan,  attome3''8 
for  appellant. 
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CosKLiNG  &  Grout,  attorneys  for  appellees. 

Mr,  Presiding  Justice  Boggs  delivered  the  opiniobt  of 
THE  Court. 

This  case  was  before  us  at  a  prior  term  and  was  re- 
manded to  the  Circuit  Court,  since  when  it  was  submitted  to 
a  jury  and  a  verdict  and  judgment  for  the  appellees  ren- 
dered, from  which  this  appeal  is  prosecuted.  The  general 
principles  applicable  to  the  subject-matter  of  the  conten- 
tion are,  it  is  believed,  correctly  announced  in  the  former 
opinion  of  this  court.  Baker  et  al.  v.  Leka,  48  111.  App. 
353.  The  trial  court  instructed  the  jury  upon  the  hearing, 
which  resulted  in  the  judgment  now  appealed  from,  that  a 
verbal  license  to  use  or  maintain  a  ditch  was  revocable. 
This  is  complained  of  as  error,  not  that  the  general  rule  is 
incorrectly  stated,  but  that  an  exception  thereto,  created  by 
the  enactment  of  Sec.  1  of  the  act  of  June  4, 1889,  in  force 
July  1,  1889,  which,  it  is  contended,  applies  to  this  conten- 
tion, was  ignored.  This  act  of  1889  provides  that  ditches 
or  drains  constructed  by  mutual  license,  agreement  or  con- 
sent of  the  owners  of  adjoining  lands,  so  as  to  form  a  con- 
tinuous line  across  the  lands  of  several  owners  *  *  * 
should  be  held  and  deemed  a  drain  for  the  mutual  benefit 
of  all  the  lands,  and  that  parol  license  or  agreements  be- 
tween such  owners  for  the  construction  of  any  such  drains 
should  be  deemed  irrevocable,  if  not  actually  revoked, 
within  one  year  after  the  act  should  take  effect.  We  do 
not  think  the  evidence  produced  upon  the  trial  of  this  case 
brought  it  within  the  operation  of  the  act  of  1889.  If 
Turner  ever  consented  to  the  construction  of  a  ditch  upon 
the  lands  now  owned  by  appellee  as  a  part  of  appellant's 
system  of  drainage,  which  mg,y  well  be  doubted,  it  is  be- 
yond controversy  that  he  revoked  such  consent  or  license 
and  filled  up- the  ditch  in  his  land  before  the  passage  of  the 
act.  We  have  examined  the  evidence  nrferred  to  bv  counsel 
for  appellants  in  their  brief,  upon  which  they  rely  to  sup- 
port their  contention  that  the  appellees,  just  before  or  soon 
after  the  passage  of   the  act,  consented  that  the  Turner 
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ditch  should  be  reopened  and  used  as  a  part  of  a  continuous 
line  of  drain,  and  also,  in  the  same  connection,  examined  the 
record  as  to  the  defenses  sought  to  be  interposed  to  the 
action  by  the  appellant.  We  are  of  opinion  that  the  action 
of  the  court  in  the  matter  of  the  instructions  is  not  justly 
open  to  the  complaints  made  by  the  appellant.  The  only 
evidence  to  which  we  have  been  referred,  or  which  we  have 
been  able  to  discover,  bearing  upon  appellant's  claim  that 
the  appellees  agreed  or  consented  that  the  ditch  upon  their 
land  should  become  a  part  or  continuation  of  appellant's 
drain,  is  the  testimony  of  Edward  Clendenin,  who  rented  a 
portion  of  the  land  of  appellant  for  the  year  1889.  He 
was  introduced  as  a  witness  by  appellant  for  the  purpose  of 
giving  testimony  as  to  the  conformation  of  the  surface  of 
appellant's  land,  and  to  show  that  the  surface  waters  there- 
on naturally  drained  upon  appellee's  premises,  and  that  the 
appellees  obstructed  the  flow  of  such  water  by  hauling 
and  shoveling  earth  into  a  ditch,  which,  as  the  ^dtness 
claimed,  was  then  open  upon  their  land  from  the  mouth  of 
appellant's  ditch  to  a  depression  or  waterway  in  the  field  of 
the  appellees.  His  examination  in  chief  had  no  reference  to 
the  alleged  license  or  agreement  of  appellee,  and  he  had 
made  no  statements  relative  thereto  when  appellant  closed 
the  examination.  Upon  cross-examination  he  stated,  inci- 
dentally, and  not  in  response  to  any  question,  that  when 
he  was  cultivating  the  land  he  had  rented  of  appellant  in 
1889,  he  applied  to  the  appellees  for,  and  was  by  them,  or 
one  of  them,  granted  permission  to  clean  out  and  reopen 
the  ditch  that  Turner  had  filled,  and  that  he  did  remove 
obstructions  therefrom,  so  that  the  water  could  and  did 
flow  through  it. 

It  does  not  appear  that  the  witness  was  acting  as  agent 
for  the  appellant  or  at  his  instance,  or  that  the  appellant 
had  knowledge  of,  or  was  in  any  respect  party  to  the  alleged 
permission  given  by  the  appellees  or  to  the  acts  of  the  wit- 
ness in  pursuance  thereof.  The  statute  of  1889  by  its  ex- 
press terras  refers  only  to  ditches  or  drains  constructed  or 
connected  by  mutual  license,  consent  or  agreement  of  the 
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ovniers  of  the  lands.  The  testimonv  under  consideration 
did  not  purport  to  establish  an  agreement  or  license  granted 
to  the  appellant  by  the  appellees,  but  only  that  a  privilege 
or  favor  had  been  granted  to  the  witness  by  the  appellees, 
and  had  therefore  no  tendency  to  establish  a  mutual  license 
or  agreement  within  the  meaning  of  the  act  of  1869. 

Further,  appellant  did  not,  by  the  witness  Clendenin  or  any 
other  witness,  seek  to  establish  a  supposed  license  or  mutual 
agreement  with  appellees  for  a  continuous  line  of  ditches. 
No  question  was  propounded  in  his  behalf  to  Clendenin  or 
to  any  other  witness  for  this  purpose,  nor  did  he  seek  by  in- 
struction or  otherwise  to  bring  the  supposed  agreement  to 
the  knowledge  or  notice  of  the  court  or  jury.  There  is 
nothing  in  the  record  to  indicate  or  from  which  the  slightest 
intimation  could  be  drawn  that  counsel  who  represented 
the  appellant  upon  the  trial  in  the  Circuit  Court  sought  or 
desired  to  invoke  in  behalf  of  the  appellant  any  of  the  pro- 
visions of  the  act  of  1889  or  that  they  regarded  the  limi- 
tations placed  by  the  act  upon  the  right  to  revoke  a  parol 
license  as  at  all  involved  in  the  contention.  The  act  and 
its  provisions  were  as  completely  ignored  by  the  appellants 
as  by  the  court,  and  the  attempt  to  insist  in  this  court  that 
the  appellant  was  deprived  of  the  benefit  of  the  change 
effected  by  such  legislation  seems  clearly  the  result  of  mere 
afterthought.  The  appellant  can  not  be  permitted  to  so 
shift  his  ground  and  to  attempt  to  build  up  in  this  court  for 
the  first  time  a  defense  resting  wholly  upon  an  incidental 
and  merely  casual  remark  of  a  witness  upon  which  some  such 
defense  might  have  been  based.  Had  it  been  urged  in  the 
Circuit  Court,  it  might  have  been  fully  met  by  the  appellees. 
The  objections  urged  against  the  other  instructions  are 
grounded  in  the  main  upon  the  same  contention,  that  the 
provisions  of  the  act  of  1889  were  ignored.  We  have  ex- 
amined the  instruction  in  respect  of  the  objections  based 
upon  other  grounds,  and  think  them  free  from  substantial 
error  and  in  harmony  with  the  principles  announced  in  our 
former  opinion  in  the  case. 

Further  discussion  of  such  objections  is  not  deemed  nee- 
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essarj.  It  was  not  error  to  admit  the  testimony  of  wit- 
nesses tending  to  contradict  a  statement  of  appellant  that 
he  had  not  been  at  the  farm  within  a  certain  period  of  time. 
We  think  the  judgment  right  upon  the  merits  and  that 
there  is  no  error  in  the  record  demanding  its  reversal.  It 
is  affirmed. 

It  is  also  ordered  that  the  fees  for  this  additional  abstract 
furnished  by  the  appellees  be  taxed  to  the  appellant. 


Charles  E.  Curry  y.  The  St.  John  Plow  Company. 

1.  Infancy.  Contracts,  Afflrmances  and  Repudiation  upon  Attain- 
ing Majority. — If  an  infant,  after  coming  of  age,  does  any  act,  clearly 
showing  an  intention  to  affirm  a  contract  made  by  him  during  his  mi- 
nority, he  can  not  afterward  repudiate  it. 

2.  Same — Must  Return  the  Consideration, — ^The  maker  of  a  promis- 
sory note  can  not  plead  his  infancy  as  a  defense  and  stiU  retain,  intend- 
ing to  keep,  the  consideration  for- which  it  was  given. 

8.    Same — Mv^t  he  Pleaded. — Infancy  must  be  speciaUy  pleaded. 

4.  Same — Evidence  of  Ratification. — In  an  action  against  a  person 
for  the  price  of  property  sold  him  while  an  infant,  it  is  competent  to 
show  that  the  defendant  disposed  of  the  property  after  the  suit  was 
brought  as  tending  to  throw  light  upon  the  question  of  ratification  or 
affirmance. 

M emorandam. — Assumpsit  for  balance  due  upon  a  promissory  note. 
Appeal  from  a  justice  of  the  peace.  Trial  by  jury  in  the  Circuit  Court 
of  Brown  County;  the  Hon.  Jefferson  Obr,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court 
at  the  November  term,  1893,  and  affirmed.    Opinion  filed  April  28,  1894. 

Appellant's  Brief,  R.  E.  Vandeventeb,  Attorney. 

An  infant  may  disaffirm  executory  contracts  without  be- 
ing first  required  to  tender  back  the  thing  delivered  to  him 
under  them,  although  the  rule  is  different  in  executed  con- 
tracts. 2  Greenleaf  Ev.,  Sec.  367  (15th  Ed.);  Bishop,  Con- 
tracts (Ed.  of  1887),  Sec.  919,  and  also  Sec.  920,  where  it  is 
said :  '*  There  are  believed  to  be  no  exceptions  except  in  very 
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special  cases,  to  the  proposition  that  whatever  mere  execu- 
tory promise  an  infant  makes,  and  though  the  consideration 
for  it  has  been  paid  to  him,  and  as  the  general  rule,  although 
he  has  not  returned  nor  offered  to  return  it,  he  can  not  be 
compelled  to  perform  it  or  pay  damages  for  non-perform- 
ance." Brown  v.  Hartford  Ins.  Co.,  117  Mass.  479;  Dunton 
V.  Brown,  31  Mich.  182;  Carpenter  v.  Carpenter,  45  Ind. 
142.  The  promissory  note  sued  on  in  this  case  is  merely  an 
executory  contract  of  appellant.  Bouvier,  Law  Dictionary, 
Vol.  1,  356;  2  Blackstone,  443;  Morton  v.  Steward,  5  Brad. 
535.  For  in  Bishop,  Contracts,  Sec.  624  (Ed.  of  1887),  it  is 
said :  "  When  the  thing  agreed  to  be  done  has  not  been  done, 
the  contract  is  executory."  To  constitute  a  ratification  of  an 
executory  contract  by  an  infant  there  must  be  either  an 
express  promise  or  acts  of  such  character  to  amount  to  as  per- 
fect evidence  of  a  ratification  as  an  express  and  unequivocal 
promise.  Tibbetts  v.  Gerrish,  25  N.  H.  41;  Thompson  v. 
Lay,  4  Pick.  48;  Smith  v.  Mayo,  9  Mass.  62;  2  Greenleaf, 
Ev.,  Sec.  367.  The  note  given  by  infant  is  an  executory 
contract  and  is  invalid  until  ratified,  and  differs  from  an 
executive  contract  in  this,  that  the  latter  is  valid  until  it  is 
disaffirmed.    Morton  v.  Steward,  5  111.  App.  535. 

Appellee's  Bbief,  McDannold  &  Lee,  Attorneys. 

We  contend  for  the  following  propositions  as  the  law : 
A  contract  executory  upon  the  part  of  the  infant  can  not 
be  disaffirmed  by  him  after  he  has  reached  his  majority,  if 
he  retains  the  consideration,  or  has  parted  with  it  after 
coming  of  age.  He  will  thus  be  held  to  have  ratified  the 
contract  and  can  not  successfully  maintain  his  defense. 
10th  Am.  and  Eng.  Enc.  of  Law,  page  654,  and  cases  therein 
cited;  Benjamin  on  Sales  (Bennett's  Notes),  p.  39,  citing 
Boody  V.  McKenney,  23  Me.  517 ;  Boyden  v.  Boyden,  9  Met. 
519;  Lawson  v.  Lovejoy,  8  Greenl.  405 ;  Aldrich  v.  Grimes, 
10  N.  H.  194 ;  Cheshire  v.  Barrett,  4  McCord  241 ;  Alex- 
ander  v.  Heriot,  1  Bailey  Eq.  223 ;  Deason  v.  Boyd,  1  Dana 
45 ;  Eobinson  v.  Hoskins,  14  Bush.  393 ;  Eubanks  v.  Peak, 
2  Bailey  497 ;  Philpot  v.  Sandwich  Mfg.  Co.,  18  Neb.  45; 
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1st  Parsons  on  Contracts  (7th  Ed.),  p.  361,  and  cases  therein 
cited;  Bennett  v.  McLaughlin,  13  III.  App.  349 ;  Craig  v 
Van  Bebber,  18  Am.  St.  Rep.  (Freeman's  note),  pp.  673. 
674,  689,  690,  716. 

A  ratification  made  after  suit  overcomes  plea  of  infancj^. 
Best  V.  Givens,  3  B.  Mon.  72 ;  Slator  v.  Trimble,  14  Ir.  C 
L.  342,  353 ;  Doe  ex  dem.  McCormic  v.  Leggett,  8  Jones'  L. 
425,  427. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Coukt. 

This  is  an  appeal  from  a  judgment  for  $20,  for  the  balance 
due  upon  a  promissorj'-  note  given  by  appellant  to  appellee 
for  a  plow  sold  and  delivered.  The  defense  interposed  was 
that  when  the  note  was  executed  the  appellant  was  under 
the  age  of  twenty-one  years. 

The  suit  was  begun  a  short  time  after  he  attained  his 
majority.  He  then  had  the  plow  in  his  possession.  He  had 
previously,  and  while  yet  a  minor,  contracted  to  exchange  it 
with  a  third  party  in  a  trade  for  a  horse,  and  after  the  suit 
was  brought,  but  before  the  trial,  he  delivered  it  accordingly. 
He  afterward  got  it  again  into  his  possession  before  the  trial 
but  never  offered  to  return  it  to  the  appellee. 

The  contract  between  the  parties  was  voidable  on  the  part 
of  appellant  because  of  his  minority  when  it  was  made.  It 
was  not  void,  but  he  might  elect  to  affirm  or  disaffirm,  after 
he  came  of  age.  Infancy  must  be  specially  pleaded.  Had 
the  appellant  not  chosen  to  make  this  defense  a  judgment 
against  him  upon  the  note  would  certainly  have  been  valid 
and  enforceable. 

Logically  then,  the  contract  being  voidable  merely,  is 
valid  until  repudiated.  Nor  can  it  be  repudiated  if,  after 
coming  of  age,  the  party  has  done  any  act  clearly  showing 
an  intention  to  affirm. 

The  case  presents  the  question  whether  the  maker  of  a 
promissory  note  can  plead  infancy  as  a  defense  and  still 
retain,  intending  to  keep,  the  consideration  for  which  it  was 
given.  It  was  distinctly  held  that  he  can  not,  in  Philpot  v. 
Sandwich  Mfg.  Co.,  18  Neb.  54. 
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See,  also,  in  support  of  the  same  doctrine,  Boyden  v.  Boy- 
den,  9  Mete.  519;  Boady  v.  MoKenney,  23  Maine  517;  Kob- 
inson  v.  Hoskins,  14  Bush  393;  note  to  Craig  v.  Van 
Bebber,  18  Am.  St.  Eep.  660;  10  Amer.  &  Eng.  Ency.  654, 
and  cases  cited  in  note. 

It  is  said  in  the  text  books  that  if  an  infant  pays  money 
on  his  contract  and  enjoys  the  benefit  of  it,  and  then  avoids 
it  when  he  comes  of  age,  he  can  not  recover  back  the  money 
paid;  and  on  the  other  hand  if  he  seeks  to  avoid  an  executed 
contract,  of  sale  for  instance,  after  he  comes  of  age,  he  must 
restore  the  consideration  he  has  received. 

The  privilege  of  infancy  is  to  be  used  as  a  shield  to  pro- 
tect him  against  unwise  engagements  but  not  as  a  sword  to 
enable  him  to  perpetrate  wrong  and  injustice  upon  others. 
2  Kent  Com.  240;  1  Par,  on  Con.,  269,  and  jxotes. 

If,  for  example,  he  disaffirms  a  sale  and  wishes  to  reclaim 
the  property  sold,  he  must  return  the  purchase  money. 

So,  also,  it  is  clear  that  if  he  had  bouo^ht  property  and 
wishes  to  disaffirm  and  reco\rer  the  money  paid  he  must  oflPer 
to  return  the  property  if  he  still  has  it,  though  if  he  has  lost 
it  or  parted  with  it  the  authorities  are  not  harmonious. 

It  is  argued,  also,  that  a  distinction  is  to  be  taken  between 
execnted  and  executory  contracts,  and  that  in  the  latter  case 
he  may  refuse  to  comply  with  his  contract  and  still  retain 
the  consideration,  e.  g.j  the  article  for  which  he  has  given 
his  promise  to  ^y.  It  must  be  admitted  that  there  are 
authorities  in  support  of  this  position.  We  think,  however, 
the  better  view  is  that  as  applied  to  cases  like  the  present 
there  is  no  ground  for  the  distinction. 

If  he  can  not  retain  the  article  purchased  and  recover  the 
price  paid  there  is  no  sound  reason  why  he  should  be 
allowed  to  retain  the  article  and  refuse  to  pay  for  it. 
Whether  he  be  plaintiff  or  defendant  the  principle  involved 
must  be  the  same. 

He  is  sufficiently  protected  if  he  is  allowed  to  disaffirm — 
rastoring  what  he  has  obtained  and  still  holds,  and  being 
released  from  his  obligation  to  pay. 

If  he  will  not  pay  he  should  return  the  property,  and  if 
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after  coining  of  age  he  retains  the  property,  under  circum- 
stances indicating  his  intention  to  treat  it  as  his,  he  should 
be  required  to  pay  for  it. 

The  vendor  is  bound  by  the  contract.  The  vendee, 
because  a  minor  when  the  contract  Avas  made,  may  disaffirm 
it,  but  until  he  does  something  clearly  indicating  his  pur- 
pose to  that  effect,  the  vendor  can  not  reclaim  the  property. 
He  would  be  a  trespasser  if  he  should  retake  it.  It  seems 
that  jusjtice  and  fair  dealing  would  require  that  the  vendee 
in  such  case  should  act  promptly  and  that  there  should  be 
no  unreasonable  delay  on  his  part  in  indicating  his  purpose; 
and  that  when  he  is  sued  for  the  price  he  should,  with  his 
plea  of  infancy,  tender  the  property.  It  is  true  that  the 
disaffirmance  of  the  contract  would  place  the  parties  in 
statu  quo  and  that  the  right  of  property,  as  between  them, 
would  revert  to  the  vendor,  but  this  is  hardly  enough; 
the  property  should  be  restored  if  within  the  power  of  the 
vendee. 

It  is  objected  that  the  court  allowed  proof  that  the  ap- 
pellant disposed  of  the  property  as  his  own  after  the  suit 
was  brought.  The  proof  thus  admitted  tended  to  throw 
light  upon  the  question  of  ratification  or  affirmance.  It 
tended  to  characterize  his  action  in  keeping  it  in  his  posses- 
sion after  he  came  of  age,  and  up  to  the  time  he  was  sued. 

As  already  stated,  while  yet  a  minor,  he  had  contracted  to 
exchange  the  plow  for  a  horse,  but  did  not  deliver  it  in  pur- 
suance of  this  understanding  until  after  he  came  of  age  and 
not  until  after  the  suit  was  brought. 

His  action  as  proved  amounted  to  an  admission  that  he 
considered  the  property  as  his,  and  that  he  had  so  regarded 
it  all  the  while. 

No  doubt  it  would  have  been  competent  to  prove  that  he 
had  so  declared  after  the  suit  was  commenced,  and  it  seems 
clear  that  it  was  also  competent  to  prove  an  act  which 
tended  to  establish  the  same  thing.  We  think  no  error  was 
committed  in  this  respect.  As  to  the  instructions,  there  is 
no  occasion  for  comment.  What  has  been  said  will  dispose 
of  the  objections  made  in  that  behalf.  The  judgment  is  in 
accordance  with  the  merits,  and  it  must  be  affirmed. 
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1.  Nbouobnce  and  Due  Care — Approcuihing  Railroad  Crossings,-^ 
Due  care  does  not  require  a  person  approaching  a  railroad  crossing 
to  be  looking  constantly  in  any  particular  direction  for  approaching 
trains. 

2.  Same — Duty  of  Engineers  and  Firemen  on  Moving  Trains. — The 
law  does  not  require  the  engineer  and  firemen  upon  moving  trains  to 
keep  a  continuous  lookout  in  front  of  the  engine  or  to  the  sides  thereof. 
It  is  their  duty  to  see  to  the  proper  operation  and  condition  of  the  loco- 
motive. 

8.  Trespasser — Who  is  Not,  upon  Railroad  Grounds, — A  person  in 
the  employ  of  the  owner  of  a  farm  upon  which  there  is  a  private  farm 
crossing  over  a  railroad  track,  is  not  a  trespasser  upon  the  company^s 
right  of  way,  while  passing  over  the  crossing  in  the  exercise  of  his  em- 
ployment. 

4.  Ordinary  Care— WTia/  is,  in  a  Given  Ccmc.— What  is  ordinary 
care  in  a  given  case  is  to  be  determined  by  the  circumstances  of  such 
case  as  a  question  of  fact  for  a  jury. 

6.  Railroad  Company— Ditfy  at  Private  Crossings,— V^\A\q  the  stat- 
ute docs  not  expressly  require  a  railroad  company  to  give  notice  upon 
approaching  a  private  crossing,  it  does  not  follow  that  the  circumstances 
of  a  particular  occasion  might  not.  Reasonable  notice  of  the  approach 
of  a  train  should  be  given  at  all  points  of  known  or  reasonably  appre- 
hended danger. 

6.  Instructions — Assuming  Facts, — The  assumption  of  a,  fact  in  an 
instruction  not  proven,  nor  aided  by  a  legal  presumption,  is  error. 

Memorandam. — Action  for  personal  injuries.  In  the  Circuit  Court  of 
Sangamon  County;  the  Hon.  James  A.  Creiqhton,  Judge,  presiding. 
Declaration  in  trespass;  pleas,  not  guilty;  trial  by  jury;  verdict  and 
judgment  for  plaintiff.  Heard  in  this  court  at  the  November  term, 
1803,  and  affirmed.    Opinion  filed  April  28, 1894. 

Appellant's   Brief,   Green    &  Humphrey    and  William 

Brown,  Attorneys. 

Trains  do  not  have  to  slacken  their  speed  approaching 
farm  crossings.  Toledo  W.  &  W.  Ry.  Co.  v.  Miller,  76  111. 
278.  It  makes  no  difference  that  a  team  is  seen  approach- 
ing a  railroad.  Chicago,  B.  &  Q.  v.  Harwood,  80  111.  88; 
Chicago  &  A.  K.  Co,  v.  Robinson,  9  111.  App.  89.    The  en- 
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gineer  may  assume  that  the  driver  will  wait.  Chicago  <fe 
A.  E.  Co.  V.  Lee,  68  111.  570;  W.,  St.  L.  &  P.  E.  Co.  v. 
Knight,  13  111.  App.  431;  St.  Louis,  A.,  etc.,  E.  Co.  v.  Man- 
ley,  58  111.  300;  Toledo,  W.  &  W.  E.  Co.  v.  Jones,  76  111. 
311;  Chicago  B.  &  Q.  E.  Co.  v.  Daraerell,  81  111.  450;  W., 
St.  L.  &  P.  E.  Co.  V.  Neikirk,  15  111.  App.  172;  St.  Louis, 
Y.  &  T.  n.  V.  Hurst,  25  111.  App.  181;  Chicago,  B.  &  Q.  E. 
Co.  V.  Florens,  32  111.  App.  365.  The  traveler  has  the 
greater  control  and  should  stop.  Toledo,  W.  &  W.  E.  Co. 
V.  Jones,  76  lU.  311;  L  &  St.  L.  v.  Willisch,  8111.  App.  242. 

Appellee's  Beief,  MoGuire  &  Salzenstein,  Attorneys. 

One  rightfully  using  a  private  crossing  is  not  a  tres- 
passer, to  whom  the  railroad  owes  no  special  duty,  but  he 
has  the  same  right  to  use  it  as  the  general  public  have  to 
use  a  public  crossing.  The  railroad  owes  him  the  duty 
of  using  due  and  proper  care  and  caution  to  prevent  injury 
to  his  person  and  property.  Thornton  on  Eailroad  Fences 
and  Private  Crossings,  sections  291, 292;  White  v.  Concord  E. 
E.,  10  Fort.  (N.  H.)  188;  Thomas  v.  Delaware,  L.  &  W.  Co.,  8 
Fed.  Eep.  730;  Continental  Improvement  Co.  v.  Stead,  95 
U.  S.  161;  Cordell  v.  K  Y.,  Chicago,  E.  Co.,  70  N.  Y.  119; 
L.  S.  &  M.  S.  Ey.  Co.  v.  Bodemer,  139  111.  596;  Bender  v. 
Can.  So.  E.  W.  Co.,  37  Q.  B.  (Upp.  Can.)  25. 

A  railroad  company  must  run  its  trains  at  such  speed  and 
do  such  other  acts  as  reasonable  care  and  precaution  would 
require  under  the  circumstances,  whether  those  acts  are 
required  of  it  by  statute  or  not.  Chicago  &  A.  E.  E.  Co. 
V.  Engle,  84  111.  397;  Chicago  &  A.  E.  E.  Co.  v.  Dillon,  123 
111.  57;  Chicago,  B.  &  Q.  E.  E.  Co.  v.-Perkins,  125  111.  131; 
Chicago  &  I.  E.  E.  Co.  v.  Dane,  130  III.  116. 

If  there  is  any  conflict  or  uncertainty  in  the  evidence 
either  as  to  the  due  care  of  appellee  or  negligence  of  defend- 
ant, it  is  a  question  of  fact  to  be  determined  by  the  jury 
from  the  facts  and  circumstances  in  evidence.  Toledo  II.  E. 
E.  Co.  V.  Yoelker,  129  111.  540;  Illinois  Cent.  E.  E.  Co.  v. 
Slater,  Id.  91;  Chicago  &  N.  W.  E.  E.  Co.  v.  Dunleavy,  Id. 
132;  Chicago  &  A.  E.  Co.  v.  Adler,  Id.  335;  Chicago  &  I. 
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E.  E.  Co.  V.  Lane,  130  111.  216;  Chicago,  M.  &  St.  Paul  E. 
E.  Co.  V.  Wilson,  133  111.  55;  City  of  Chicago  v.  McLean, 
Id.  148;  Lake  Shore  E.  E.  Co.  v.  Johnson,  135  III.  64; 
Illinois  C.  E.  E.  Co.  v.  Slater,  139  IlL  190. 

Mr,  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

For  personal  injuries  by  a  train  of  appellant  going  south 
on  the  30th  of  August,  1892,  at  the  private  crossing  of 
Jethro  Bunker,  near  the  village  of  Chatham,  appellee  got  a 
verdict  for  $2,750,  which  the  court  refused  to  set  aside. 
Appellant  seeks  a  reversal  of  the  judgnient  thereon,  upon 
the  claim  that  the  verdict  was  not  supported  by  the  evi- 
dence, and  that  the  court  erred  in  the  matter  of  instructions 
to  the  jury. 

The  track  runs  a  little  east  of  north  and  west  of  south 
across  the  farni,  leaving  about  forty  acres  with  the  build- 
ings on  the  west  side  and  two  hundred  on  the  east.  From 
its  center  to  the  west  gate  of  the  crossing  the  distance  is 
thirty-three  feet  and  to  the  east  gate  thirty.  Along  the 
east  line  of  the  right  of  way  and  within  it,  from  a  point 
about  two  hundred  feet  north  of  the  crossing,  were  large 
bushes,  twelve  to  fifteen  feet  high  and  extending  north  one 
hundred  and  twenty  feet  to  a  large  cottonwood  tree  stand- 
ing just  outside  the  fence,  but  whose  west  limbs  and  branches 
hung,  over  it  toward  the  track,  and  from  the  tree  north 
was  a  hedge  twelve  or  fifteen  feet  high,  all  in  full  foliage. 
At  the  east  gate  and  for  a  short  distance  east  about  forty 
feet,  we  infer  from  the  testimony,  the  land  is  consider- 
ably lower  than  the  railroad  track,  and  then  rises  to  the 
general  level  east  and  west. 

At  the  time  of  the  collision  appellee  was  in  the  employ 
of  Bunker,  hauling  manure  from  the  barn  to  a  stubble  field 
on  the  east  side.  Having  emptied  a  load  at  a  point  about 
an  eighth  of  a  mile  east  of  the  track  he  started  back,  west, 
on  a  road  running  east  and  west  and  making  an  angle  with 
the  track  on  the  north  something  less  than  a  right  angle. 
He  drove  a  heavy  team  in  a  moderate  walk.    Standing  in 


90  Appellate  Courts  op  Illinois, 

Vol.  55.]  C.  &  A.  R.  R.  Co.  v.  Sanders. 


his  wagon  box,  as  he  was,  and  looking  west,  his  view,  so  far 
from  the  crossing,  would  take  in  a  considerable  distance 
both  ways  from  it.  He  says  there  was  no  complete  obstruc- 
tion to  his  sight  of  a  train  north  of  the  cotton  wood  tree  until 
he  came  within  forty  feet  of  the  gate,  into  the  depression 
spoken  of.  From  that  point  until  he  passed  th^  gate  he 
could  not  see  one  anywhere  north  of  the  south  end  of  the 
bushes — two  hundred  feet  north  of  the  crossing — because  of 
the  depression,  the  cottonwood  tree  and  the  bushes;  that 
from  the  time  he  started  on  his  return  he  was  constantly 
looking  for  trains,  alternately  north  and  south,  but  mostly 
south — that  being  the  direction  in  which  his  view  was  most 
obstructed  and  from  which  he  had  most  reason,  at  that  time 
of  the  day,  to  expect  one, — but  saw  none,  nor  heard  any 
signal  or  sound  of  its  approach.  It  seems  probable  that  the 
train  from  the  north  was  not  in  fact  within  sight  from  any 
point  on  his  road  beifore  he  reached  the  depression;  for  had 
there  been  no  obstruction  by  the  tree  or  bushes  it  could  not 
have  been  seen  more  than  half  a  mile  north  of  the  crossing, 
and  those  obstructions  hid  it,  sooner  than  they  otherwise 
would,  because  of  the  angle  at  which  the  road  approached 
the  track.  There  he  could  have  seen  it  only  as  far  as  the 
opening  of  two  hundred  feet  from  the  crossing  would  per- 
mit. He  swears  that  he  then  looked,  and  neither  seeing  nor 
hearing  any,  went  on.  When  he  reached  the  gate  his  horses' 
heads  must  have  been  within  twenty  feet  of  the  track.  His 
jown  was  eight  or  nine  feet  above  the  ground,  and  his  view 
might  have  been  still  obstructed  by  the  bushes  branching 
westward,  until  the  train  was  at  or  very  near  their  south 
end  and  his  horses'  feet  at  or  very  near  the  east  rail.  He 
swears  he  looked  north  again  after  he  passed  the  gate,  but 
when  he  got  west  of  the  bushes  and  first  saw  the  train,  it 
was  only  about  fifty  feet  from  him,  and  his  horses  were  on 
the  track.  Then  he  instinctively  slapped  them  with  the 
lines,  but  too  late.  He  frankly  admitted  that  he  could  not 
account  for  his  failure  to  see  it  at  least  as  soon  as  it  reached 
the  south  end  of  the  line  of  bushes;  but  the  jury  may  have 
found  a  satisfactory  explanation  in  the  facts,  if  they  found 
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them  to  be  facts,  that  he  had  been  looking  for  trains  north 
and  south  all  the  way,  and  so  looked  just  before  he  reached 
the  gate,  at  it  and  after  he  passed  it,  and  the  probability 
that  during  the  almost  inappreciable  time  it  was  making 
the  one  hundred  and  fifty  feet  or  more  he  was  looking  south, 
and  for  the  reasons  above  stated.  Due  care  did  not  require 
him  to  be  looking  constantly  to  the  north. 

Appellant  asked  and  the  court  properly  gave  an  instruc- 
tion that  neither  the  engineer  nor  fireman  is  required  to 
keep  a  continuous  lookout  in  front  of  the  engine  or  to  the 
sides  thereof,  because  it  is  their  duty  to  see  to  the  proper 
operation  and  condition  of  the  engine  with  reference  to  the 
state  of  water,  fuel  and  steam;  and  the  jury  would  have 
been  justified  in  concluding,  for  a  like  reason,  that  appellee 
was  not  required  to  keep  a  continuous  lookout  to  the  north, 
because  he  had  to  attend  to  his  team  and  the  road,  and  also 
to  look  to  the  south.  Had  he  been  struck  by  a  train  from 
the  south  while  he  was  looking  for  one  from  the  north,  the 
charge  of  negligence  on  his  part  would  have  been  no  less  and 
no  more  reasonable  than  as  here  made.  Several  witnesses  on 
his  side  and  the  other,  testified  that  they  noticed  him  as  he 
drove  along,  and  that  when  they  did  he  appeared  to  be  look- 
ing south,  but  none  that  his  observation  was  constant  enough 
to  warrant  the  statement  that  he  did  not  at  other  times  look 
north,  as  he  swears  he  did.  They  corroborate  him  as  far  as 
they  go  and  show  he  was  not  thoughtless  of  his  danger  or 
careless  for  his  safety. 

Other  circumstances  in  proof  also  tend  to  excuse  the  fail- 
ure he  admitted.  The  collision  occurred  about  1:30  p.  m.,  a 
time  when  no  regular  train  from  the  north  was  due;  the 
train  was  a  wild  one;  it  consisted  of  only  an  engine,  tender 
and  caboose;  the  trip  was  the  first  made  by  the  engine  after 
extensive  repairs,  and  it  was  on  trial  to  show  how  fast  it 
would  run  and  how  smoothly  it  would  work;  the  rate  of  its 
speed  was  very  high;  the  track  was  in  fine  condition  every 
way;  steam  had  been  shut  oflf,  the  village  limits  being  only 
a  quarter  of  a  mile  south;  its  motion  was  comparatively 
noiseless;  there  was  a  strong  wind  against  it,  and  no  signal 
sound  of  its  coming  was  given. 
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These  circumstances  were  sufficient  to  make  it  a  fair  ques- 
tion for  the  jury,  whether  the  appellee  had  not  done  all,  as 
to  looking  north  and  otherwise,  that  any  man  no  more  than 
ordinarily  prudent  and  careful,  would  do  or  be  expected  to 
do  in  the  like,  and  also  whether  the  servants  of  appellant  in 
charge  of  the  train  did  or  did  not  fail  to  use  such  care  on 
their  part  to  avoid  the  injury  here  complained  of. 

For  it  is  well  settled  law  that  appellee  was  not  a  tres- 
passer upon  appellant's  right  of  way,  to  whom  it  owed  no 
such  duty.  He  was  on  his  master's  crossing,  and  lawfully 
so  in  his  master's  right,  for  its  proper  use,  subject  to  the  cor- 
relative right  of  appellant  in  the  proper  use  of  its  track  and 
trains  thereon,  just  as  appellant  was  there,  subject  to  his. 
It  was  therefore  charged  with  the  duty  of  exercising  rea- 
sonable or  ordinary  care  for  his  protection  in  such  use  of  it 
against  injury  by  its  trains,  or  servants  in  the  management 
of  them.  What  is  such  care  in  a  given  case  is  to  be  deter- 
mined by  its  circumstances  as  a  question  of  fact  for  the 
jury.    D.,  L.  &  W.  Ry.  Co.  v.  Converse,  139  U.  S.  499. 

This  crossing  had  been  long  established  and  the  track  so 
cut  the  farm  as  to  make  its  use  necessarily  frequent.  Ap- 
pellant therefore  had  notice  that  it  might  be  in  use  at  any 
time  of  a  working  day,  especially  as  against  a  wild  train. 
From  the  fact  that  the  statute  did  not  expressly  require  it 
to  whistle  or  ring  for  a  private  crossing  as  it  did  for  a  pub- 
lic highway,  it  would  not  follow  that  the  circumstances  of 
a  particular  occasion  might  not.  Notwithstanding  the 
statute,  reasonable  notice  of  the  approach  of  a  train  should 
be  given  at  all  points  of  known  or  reasonably  apprehended 
danger,  and  the  means  by  which  it  is  usually  given  are  the 
bell,  the  whistle  or  the  flagman.  C.  &  A.  R.  R.  Co.  v.  Dil- 
lon, 123  111.  570;  C,  B.  &  Q.  R.  R.  Co.  v.  Perkins,  125  Id. 
127  (131);  Thomas  v.  D.,  L.  &  W.  Ry.  Co.,  8  Fed.  Repr.  73. 

So,  too,  the  fact  that  the  Cottonwood  tree  was  outside  of 
the  right  of  way  as  fenced  would  not  excuse  appellant  for 
failing  to  regard  it  as  an  actual,  though  natural,  obstruction, 
if  it  was  such,  to  the  view  of  a  train  from  the  north  by  per- 
sons approaching  the  crossing  from  the  east  or  of  such  per- 
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sons  by  those  in  charge  of  the  train.  In  such  case  it  is  for 
the  jury  to  find  whether  it  should  approach  the  crossing  at 
a  less  rate  of  speed  and  use  increased  diligence  to  give  warn- 
ing. Continental  Improvement  Co.  v.  Stead,  95  U.  S.  161; 
Cordell  v.  N.  Y.  C.  E.  K.  Co.,  70  N.  T.  119. 

We  have  considered  the  opposing  evidence,  but  deem  it 
unnecessary  to  notice  it  particularly,  because  we  are  satis- 
fied that  the  foregoing  sufficiently  shows  it  was  a  case  for 
the  jury.  The  court,  therefore,  could  not  properly  have 
refused  the  first  instruction  given  for  plaintiff. 

The  eleventh  as  asked  by  appellant  ignored  the  duty  of  the 
engineer  to  use  reasonable  diligence  to  know  whether  there 
was  danger,  and  the  modification  only  supplied  the  defect 
as  recognized  by  those  numbered  7  and  10. 

The  twelfth  asked  assumed  that "  a  reasonable  lookout "  bv 
appellee  would  have  discovered  his  danger  in  time  to  avoid 
it;  whether  it  would  or  not  was  one  of  the  issues.  The  as- 
sumption w^as  not  aided  by  any  presumption  that  the  engi- 
neer could  properly  entertain.  I.  C.  K.  R.  Co.  v.  Slator,  139 
IIL  199.    There  was  therefore  no  error  in  its  refusal. 

We  think  the  thirteenth  was  misleading.  If  it  be  true  as  a 
general  abstract  proposition,  that  the  law  does  not  require 
a  railroad  company  to  prevent  bushes  or  grass  from  grow- 
ing upon  its  right  of  way  so  as  to  obstruct  the  view  of  per- 
sons using  a  private  crossing,  as  is  therein  stated,  the  run- 
ning at  a  high  rate  of  speed  without  warning  such  persons 
may  be  negligent  in  connection  with,  and  by  reason  of  such 
obstruction,  when  it  would  not  otherwise.  That  was  the 
point  attempted  to  be  made  by  the  proof,  and,  as  we  think, 
intended  by  the  averment  in  the  declaration.  The  case 
alleged  and  proved,  if  any  was  proved,  was  the  conduct  and 
management  of  the  train,  the  running  at  such  speed  and 
without  warning,  under  the  circumstances,  including  the 
obstruction  permitted  by  appellant.  The  tendency  of  the 
instruction  was  to  withdraw  that  circumstance  entirely,  for 
all  purposes,  from  the  consideration  of  the  jury,  and  was 
for  that  reason  rightly  refused.  A  majority  of  the  court  are 
of  opinion  that  there  is  no  sufficient  ground  for  reversing 
the  judgment,  and  it  will  be  affirmed. 
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John  A.  Hoops  v.  Tillage  of  Ipara. 

1.  Nuisances— Jtoirer  of  Cities  and  Villages  to  Declare  What  Is,  —Sub- 
division 75  of  Section  68,  Article  5,  of  Chapter  24,  R.  S.,  entitled  '*  Cities 
and  Villages "  (Hurd's  Statutes.  1893,  258),  giving  to  cities  and  villages 
the  right  to  declare  what  shall  be  a  nuisance,  etc. ,  confers  no  authority 
to  conclusively  declare  that  to  be  a  nuisance  wluch  a  court  acting  upon 
its  experiences  and  knowledge  of  human  affairs  would  say  was  not  so  in 
fact. 

2.  Baxr— Keeping  a  Stallion, — The  business  of  keeping  a  stallion  for 
service  in  the  thickly  settled  part  of  a  village  is  in  its  nature  offensive  to 
the  public  sense  of  decency,  detrimental  to  public  morals,  a  source  of 
annoyance  and  discomfort,  and  therefore  a  nuisance  in  its  nature. 

8.  Cities  and  Villages— R)u?er  to  Declare  the  Keeping  of  Stallion 
a  Nuisance, — ^Under  Subdivision  75  of  Section  63,  Article  5,  of  Chapter  24, 
R.  S.,  entitled  "  Cities  and  Villages  ''  (Hurd'tt  Statutes,  1898,  258),  cities 
and  villages  have  the  power  to  enact  an  ordinance  deolarinji:  the  public 
exhibition  of  stallions  or  jacks  within  the  corporate  limits  or  the  keep- 
ing or  standing  of  the  same  for  service  in  such  city  or  village  within 
one  half  mile  of  the  public  square  to  be  a  nuisance,  and  punish  violation 
of  the  same  by  appropriate  fines. 

Memorandam. — Prosecution  for  violation  of  a  village  ordinance. 
Commenced  in  justice's  court;  taken  to  the  Coimty  Court  of  Fulton 
County  by  appeal;  the  Hon.  Addison  M.  Babnett,  Judge,  presiding;  trial 
by  jury,  verdict  of  guilty  and  judgment;  defendant  appeals.  Heard  in 
this  court  at  the  November  term,  1893,  and  affirmed.  Opinion  filed  April 
28,  1894. 

H*  "W.  Masters,  attorney  for  appellant. 

Appellee's  Brief,  William  A.  Babcock  and  Gray  &  Wag- 
goner, Attorneys. 

The  legislature  has  authority  under  the  constitution  to 
confer  on  an  incorporated  town  the  power  to  declare  what 
shall  be  nuisances,  and  to  provide  for  their  abatement.  Rob- 
erts V.  Ogle,  30  111.  459;  Leach  v.  Ellwood,  3  111.  App.  453. 

What  constitutes  a  nuisance  is  a  question  of  law  for  the 
court.     Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  268. 

Much  must  necessarily  be  left  to  the  discretion  of  the 
municipal  authorities,  and  their  acts  will  not  be  judicially 
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interfered  with  unless  they  are  manifestly  unreasonable 
and  oppressive,  unwarrantably  invade  private  rights  or 
clearly  transcend  the  powers  granted  to  them.  1  Dillon  on 
Municipal  Corporations  (third  edition)  pages  383,  384,  par. 
379. 

Mb.  Fbesibino  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

An  ordinance  of  the  appellant  village  declared  that  the 
keeping  of  a  stallion  for  service  within  one  half  mile  of  the 
public  square  in  the  village  should  be  deemed  a  nuisance 
and  provided  for  the  punishment  by  fine  of  any  person  who 
should  violate  its  provisions.  The  appellant  was  charged 
%vith,  convicted  of  and  fined  for  a  violation  of  the  ordinance. 
He  questions  the  legality  of  the  conviction  by  this  appeal. 
Appellant's  contention  is  tAvo-fold :  (1)  that  a  violation  of 
the  ordinance  was  not  proven;  (2)  that  it  was  not  shown 
that  the  violation  of  the  ordinance,  if  proven,  did  create  a 
nuisance  in  fact.  We  have  read  the  evidence  in  the  record 
and  considered  the  argument  of  counsel  thereon  and  are 
clearly  of  opinion  that  it  sufficiently  established  the  charge 
that  appellant  kept  a  stallion  for  service  and  allowed  the 
animal  to  serve  a  mare  within  that  portion  of  the  village 
where  the  same  was  prohibited  by  the  ordinance.  The  court 
ruled  that  the  declaration  of  the  village  trustees  that  the 
prohibited  act  should,  if  committed,  be  deemed  a  nuisance, 
was  conclusive,  and  that  the  appellant  could  not  be  per- 
mitted to  contest  that  declaration  and  show  by  proof  that 
the  stallion  was  so  confined  and  secreted  from  public  view, 
and  so  managed  and  controlled  that  a  nuisance  in  fact  was 
not  created  and  did  not  in  fact  exist.  Whether  the  declara- 
tion of  the  village  trustees  in  the  ordinance  was  conclu- 
sive is  the  important  question  to  be  determined.  Subdi- 
vision 75,  Sec.  63,  Art.  5,  Chap.  24,  E.  S.,  entitled,  "  Cities, 
etc.,"  empowers  the  trustees  of  villages,  incorporated  as  is 
the  village  of  Ipava  under  the  general  incorporation  laws 
of  the  State  "  to  declare  what  shall  be  a  nuisance  and  to 
abate  the  same,  and  to  impose  fines  upon  persons  who  may 
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create,  continue  or  sufifer  nuisances  to  exist."  If  interpreted 
according  to  its  literal  wording  the  act  invests  trustees  of 
villages  with  ample  power  to  conclusively  declare  every  and 
any  trade,  occupation,  calling  or  thing  to  be  a  nuisance  and 
to  abate  it  as  such.  The  possession  of  such  unlimited  power 
would  subordinate  every  business  interest,  however  lawful, 
to  the  uncontrolled  will  of  municipal  authorities,  and  its 
exercise  would  result  in  unj  us  tillable  invasion  of  private 
right;  such  power  is  not  vested  in  such  bodies.  We  do  not 
conceive  it  to  be  the  law  that  city  councils  or  boards  of  Ail- 
lage  trustees  may  conclusively  declare  that  to  be  a  nuisance 
which  a  court,  acting  upon  its  experience  and  knowledge  of 
human  aflFairs,  would  say  was  not  so  in  fact.  Desplaines  v. 
Poyer,  123  111.  348.  That  which,  however,  is  a  nuisance  be- 
cause of  its  nature  or  inherent  qualities,  or  because  it  is  for- 
bidden by  law,  may  be  denounced  or  declared  a  nuisance  by 
an  ordinance,  and  such  denunciation  will  be  deemed  conclu- 
sive. North  Chicago  R.  R.  Co.  v.  Lake,  105  111.  207.  It 
was  expressly  decided  by  our  Supreme  Court  in  the  case 
last  cited,  that  if  it  be  doubtful  whether  a  thing  is  in  its 
nature  a  nuisance,  that  is,  whether  it  is  in  fact  a  nuisance, 
the  determination  of  the  question  requiring  judgment  and 
discretion  on  the  part  of  the  village  authorities  in  exercis- 
ing their  legislative  functions  under  the  power  delegated  by 
the  enactment  we  are  considering,  the  action  of  such  author- 
ities should  be  deemed  conclusive  of  the  question.  K"orth 
Chicago  Railroad  Co.  v.  Lake,  supra.  It  is  urged  that  the 
rulings  of  the  court  in  Korth  Chicago  R.  R.  Co.  v.  Lake, 
just  cited,  are  in  direct  conflict  with  the  later  holdings  of 
the  court  in  The  Village  of  Desplaines  v.  Poyer,  123  111.  348, 
in  which  latter  case  it  was  said :  "  The  village  is  incorporated 
under  the  general  laws  in  relation  to  the  incorporation  of 
villages,  and  is  by  law  empowered  to  declare  what  shall  be 
a  nuisance,  but  this  does  not  authorize  the  village  to  declare 
that  a  nuisance  which  is  not  so  in  fact.  *  *  *  There 
are  some  things  which  are  in  their  nature  nuisances  and 
which  the  law  recognizes  as  such.  There  are  others  which 
may  or  may  not  be,  their  character  in  this  respect  depending 
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on  circumstances,  and  in  the  latter  instance  it  is  manifestly 
beyond  the  power  of  the  village  to  declare  in  advance  that 
those  things  are  a  nuisance.  The  question  when  a  thing 
may  or  may  not  be  a  nuisance  must  be  settled  as  one  of  fact 
and  not  of  law." 

The  supposed  conflict  in  the  expressions  of  the  court  in 
the  two  cases  is  apparent  only.  It  is  true  that  in  the  later 
case  it  was  said  that  the  question  when  a  thing  may  or  may 
not  be  a  nuisance  must  be  settled  as  one  of  fact  and  not  of 
law;  while  in  the  former  case  it  was  said :  "  In  doubtful  cases, 
where  things  may  or  may  not  be  a  nuisance,  depending  upon 
a  variety  of  circumstances  requiring  judgment  and  discre- 
tion on  the  part  of  the  town  authorities  in  exercising  their 
legislative  functions  under  a  general  delegation  of  power 
like  the  one  we  are  considering,  their  action  under  such  cir- 
cumstances would  be  conclusive  of  the  question."  In  the 
later  case  the  court  say:  "There  are  some  things  which 
are  in  their  nature  nuisances  and  which  the  law  recognizes 
as  such.  There  are  others  which  may  or  may  not  be  so,  their 
character  in  this  respect  depending  " — ^not  upon  their  nature 
or  inherent  qualities — but,  to  quote  again, "upon  circum- 
stances." It  was  this  latter  class  which  were  not  nuisances 
in  their  nature,  but  which  might  become  so  by  reason  of  exte- 
rior circumstances,  that  the  court  declared  would  not  be  con- 
clusively denounced  as  nuisances  by  village  or  city  authori- 
ties, but  that  the  question  as  to  them  should  be  determined 
as  one  of  fact,  but  not  of  law.  As  to  things  falling  within 
the  other  class,  that  is,  things  which  are  in  their  nature  nui- 
sances, the  later  case  declares,  as  does  the  former,  that  the 
law  recognizes  them  as  nuisances,  and  consequently  no  proof 
of  their  unlawful  character  is  required  to  support  the  declara- 
tion of  an  ordinance  denouncing  them  as  such. 

The  business  of  keeping  a  stallion  for  service,  because  of 
the  inevitable  indecent  noises  and  other  offensive  accom- 
paniments attendant  upon  the  business,  if  permitted  in  the 
principal  or  thickly  settled  parts  of  a  village,  is  in  its  nature 
offensive  to  the  public  sense  of  decency,  detrimental  to 
public  morals  and  a  source  of  annoyance  and  discomfort  to 
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others.  It  is  therefore  a  nuisance  in  its  nature,  and  may  be 
so  recognized  and  conclusively  denounced  by  a  village  board 
under  the  general  grant  of  power  we  are  considering.  The 
judgment  must  be  and  is  affirmed. 


P.  P.  Mast  Buggy  Company  et  al.  r.  Litchfleld  Furni- 
ture^ Hardware  and  Implement  Co. 

1.  Corporations — Potoer  of  President  to  Execute  Judgment  Notes, — 
The  execution  of  warrants  of  attorney  to  confess  judgment  upon  prom- 
issory notes  by  the  president  of  a  corporation,  for  and  in  the  name  of 
the  corporation,  of  itself  affords  no  evidence  of  his  authority  to  do  so. 

3.  Same — Meeting  of  a  Part  of  the  Board  of  Directors.  —Where  the 
by-laws  of  a  corporation  provide  that  all  meetings  of  the  board  of  direct- 
ors are  to  be  specially  called,  a  meeting  of  a  part,  although  a  majority 
of  the  members  of  the  board,  not  called  in  pursuance  of  the  by-laws,  is 
not  a  lawful  meeting  of  the  board  of  directors,  and  acts  done  thereat 
are  not  the  acts  of  the  corporation. 

8.  Appeals— l>o  Not  Lie  from  Orders  Vacating  Judgment,  etc, — An 
order  vacating  a  judgment  entered  by  confession  upon  a  cognovit  is  an 
interlocutory  order  not  subject  to  review  upon  appeal  or  writ  of  error. 

Memorandum. — Motion  to  set  aside  a  judgment  entered  by  confes- 
sion in  vacation.  In  the  County  Court  of  Montgomery  County;  the 
Hon.  George  R.  Cooper,  Judge,  presiding.  Trial  by  jury  upon  stipu- 
lated issues;  verdict  for  defendant  upon  instruction  by  the  court;  ap- 
peal. Heard  in  this  court  at  the  November  term,  1898,  and  affirmed. 
Opinion  filed  April  28,  1894. 

Appellants'  Brief,  James  M.  Truitt  and  C.  H.  Woodward, 

Attorneys. 

Where  an  officer  performs  an  act  unauthorized  by  the 
board  of  directors,  but  which  they  had  power  to  authorize 
had  they  been  consulted,  a  ratification  may  be  shown  by 
proving  that  a  majority  of  the  officers  who  had  the  power 
to  authorize  the  act  individually,  knew  oEit and  adopted  it 
as  a  valid  act  of  the  corporation,  although  no  formal  vote 
was  passed  by  them.  Murray  v.  Nelson  Lumber  Co.,  143 
Mass.    250  (9   N.   E.   Eep'r    634);    Dabney  v.    Stephens, 
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iO  How.  Pr.  (K  Y.)  341;  Howe  v.  Keeler,  27-  Conn.  533; 
Walworth  Co.  Bank  v.  Farmers'  Loan  &  Trust  Co.,  16  Wis. 
629 ;  Edgerly  v.  Emerson,  23  N.  H.  555. 

A  corporation  may,  like  an  individual,  ratify  the  acts  of 
its  agents  done  in  excess  of  their  authority,  and  such  ratifica- 
tion may,  in  many  cases,  be  inferred  from  an  informal  ac- 
quiescence in  and  approval  of  those  acts.  Hoyt  v.  Thomp- 
son, 19  N,  Y.  207;  17  Am.  &  Eng.  Enc.  Law,  162. 

Where  the  directors  have  notice  that  an  officer  has  tran- 
scended his  authority  they  should  promptly  disaffirm  the 
act.  Kelsey  v.  National  Bank,  69  Pa.  St.  426;  17  Am.  & 
Eng.  Enc.  Law,  162,  note  5. 

Appellee's  Brief,  Zink  &  Kinder,  Attorneys. 

The  proper  practice  upon  motions  such  as  were  made 
below  seems  to  be  for  the  court  to  hear  them  on  affidavits. 
Button  V.  McKinley,  22  111.  204. 

But  having  impaneled  a  jury  to  try  the  issues  agreed 
upon,  and  having  heard  the  evidence,  and  by  instructing 
the  jury  to  find  for  the  defendant,  the  court  rectified  what- 
ever error  was  committed,  and  having  seen  proper  to  exer- 
cise its  discretion  in  vacating  the  judgments,  that  discretion 
will  not  be  reviewed  upon  appeal. 

The  judgment  confessed  by  the  president  was  not  valid 
unless  some  authority  so  to  do  was  expressly  conferred 
upon  him.  McMurray  v.  St.  Louis  Co.,  33  Mo.  377;  Greg- 
ory v.  Lamb,  16  Neb.  205. 

It  was  incumbent  upon  appellants  to  showauthority  in  such 
president,  as,  standing  alone,  the  warrants  were  absolutely 
void.  Adams  v.  Cross  Wood  Printing  Co.,  27  111.  App.  318; 
Joliet,  etc.,  Co.  v.  Ingalls,  23  111.  App.  45;  Stokes  v.  New 
Jersey  Pottery  Co.,  40  N.  J.  Law,  237;  Thew  v.  Porcelain 
Mfg.  Co.,  5  Kich.  415;  Koch  v.  Building  Association,  35  111. 
App.  467. 

If  the  act  is  not  within  the  ordinary  power  of  the  officer, 
or  within  the  scope  of  the  ordinary  course  of  business,  some 
special  authority  must  be  shown  to  exist.    Stark  Bank  v.  N. 
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S.  Pottery  Go.,  34  Vt.  144;  17  Am  and  Eng.  Ency.  of  Law, 
142. 

It  is  only  for  the  acts  of  the  president  that  are  incident 
to  his  office  and  generally  understood  to  be  within  his 
power  that  the  corporation  is  bound.  Chicago,  etc.,  R.  R. 
Co.  V.  Coleman,  18  111.  297;  Ins.  Co.  v.  Schettler,  38  111. 
166. 

Where  an  officer  assumes  a  power  not  delegated,  the  cor- 
poration is  not  bound.  Rice  v.  Peninsular  Club,  57  Mich. 
87;  Woman's,  etc.,  v.  Taylor,  8  Col.  75;  Maupin  v.  Virginia 
Land  Co.,  75  Mo.  24;  Peterboro  v.  Nashua  Ry.,  59  N.  H. 
885. 

When  individuals  or  corporations  give  an  authority 
jointly  to  two  or  more  persons,  in  order  to  bind  the  princi- 
pal, all  the  agents  must  act.  Edgerly  v.  Emerson,  23  K. 
H.  555. 

The  separate  action  individually,  of  the  directors,  is  not 
the  action  of  the  constituted  body  of  men  clothed  with  cor- 
porate powers.  17  Am.  and  Eng.  Ency.  of  Law,  page  83; 
Baldwin  v.  Canfield,  26  Minn.  43  (54),  citing  Angell  & 
Ames  on  Corporations,  Sec.  504;  In  re  Marseilles  Ry.  Co., 
Law  Rep.  7,  Ch.  Ap.  161,  and  others;  Beach  on  Private  Cor- 
porations, Sec.  224. 

Individual  directors  have  no  power  whatever  to  bind  the 
corporation;  that  can  be  done  only  at  a  corporate  meeting 
properly  called.  Lockwood  v.  Thunder  Bay  Boom  Co.,  42 
Mich.  536;  Story  v.  Furman,  25  N.  T.  214. 

A  bare  quorum  is  capable  of  acting  and  binding  the  com- 
pany only  at  a  meeting  duly  convened  with  proper  notice 
given  to  all  the  members  of  the  board.  17  Am.  and  Eng. 
Ency.  of  Law,  84. 

Where  a  judgment  is  confessed  in  vacation,  all  evidence 
necessary  to  the  validity  of  the  judgment  must  be  filed  and 
preserved  in  the  record.  Roundy  v.  Hunt,  24  111.  598;  Rising 
V.  Brainard,  36  111.  79. 

Where  a  judgment  is  confessed  in  vacation  upon  a 
judgment  note,  proof  of  its  execution  must  be  preserved 
in  the  record,  or  the  judgment  will  be  void.    Stein  et  al.  v. 
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Good,  115  111.  93;  Roundjr  v.  Hunt,  24  111  601;  Anderson 
V.  Field,  6  111.  App.  313;  Friar  v.  National  Bank,  73  IlL 
473;  Tucker  v.  Gill,  61  111.  238. 

Mb.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

On  July  28,  1893,  being  in  vacation,  the  clerk  of  the 
County  Court  entered  up  two  judgments  by  confession  on 
promissory  notes  with  power  of  attorney,  in  favor  of  appel- 
lants and  against  appellee,  which  is  a  corporation.  Execu- 
tions thereon  were  issued  on  the  same  day  and  levied  on 
the  next,  upon  personal  property  of  the  defendant. 

These  notes  with  the  powers  of  attorney  were  all  signed 
as  follows : 

« Litchfield  Furn.,  Hdw.  &  Imp.  Co., 

per  W.  S.  Paden,  Pres." 

On  the  same  day  that  the  executions  were  levied,  defend- 
ant entered  its  motion  to  vacate  the  judgments  and  quash 
the  executions,  on  the  ground  stated,  that  the  powers  of 
attorney  so  given  were  not  authorized  nor  ratified  by  the 
company.  They  were  ordered  by  the  judge  to  be  heard  at 
the  next  term,  and  further  proceedings  in  the  meantime 
stayed. 

On  September  I4th,  being  the  third  day  of  that  term,  John 
W.Rose, as  receiver,  entered  like  motions,  and  the  hearing 
was  continued  to  the  16th,  when  it  was  ordered  that  the  judg- 
ment be  opened  and  defendant  allowed  to  plead  to  the 
actions.  These  orders  alike  recite  that  the  motion  was 
heard  upon  affidavits,  provide  that  the  judgment  stand  as 
security  until  the  cause  is  disposed  of  on  its  merits,  and  by 
agreement,  set  it  "  for  trial "  on  September  21st. 

On  that  day  the  court  ordered  that  these  "causes"  be 
consolidated  and  "  tried  "  together;  and  the  parties  being 
then  ready,  a  jury  was  impaneled,  to  whom  were  sub- 
mitted the  following  issues : 

"1.  Did  W.  L.  Paden,  the  president  of  the  Litchfield 
Furniture,  Hardware  and  Implement  Company,  have  power 
and  authority  to  bind  said  company  by  executing  the  war- 
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rants  or  power  of  attorney,  authorizing  the  confession  of 
judgments  in  controversy  in  said  cause  ? 

2.  Have  the  officers  and  directors  of  said  company  so 
acted,  ^ince  said  judgments  were  confessed,  as  to  ratify 
and  confirm  on  the  part  of  said  company  the  execution  of 
said  warrants  of  attorney  by  the  president  of  said  company 
and  the  confession  of  said  judgments  under  and  by  virtue 
of  said  warrants  of  attorney  ? " 

It  seems  that  these  issues  were  agreed  upon  by  the  par- 
ties. No  other  was  submitted  nor  any  plea  filed.  They  are 
confined  to  the  allegations  in  the  motions.  Upon  them,  on 
the  suggestion  of  the  court,  the  opening  and  close  were 
given  to  the  plaintiffs.  After  hearing  the  evidence  on  their 
part  only,  the  jury  was  instructed  to  find  them  for  the  de- 
fendant, and  so  did.  Plaintiffs'  motion  for  a  new  trial  was 
overruled  and  judgment  given  that  "  the  former  judgments 
entered  in  this  court  in  vacation,  on  the  28th  day  of  July, 
189o,  in  favor  of  said  plaintiffs  for  the  amount  specified 
therein  and  against  the  said  defendant,  be  vacated  and 
annulled,  and  the  executions  issued  on  said  judgments 
against  the  said  defendant  be  and  the  same  are  hereby 
quashed.  And  it  is  further  ordered  by  the  court  that  the 
defendant  do  recover  of  and  from  the  said  plaintiffs  its  costs 
and  charges  in  this  behalf  expended,  and  that  said  defendant 
have  execution  therefor  against  the  said  plaintiffs."  Ex- 
ceptions were  duly  taken  and  an  appeal  to  this  court  prayed 
and  allowed. 

Appellee  here  entered  a  motion  to  dismiss  it,  on  the 
ground  that  this  judgment  was  discretionary  and  interlocu- 
torv;  which  was  reserved. 

How  such  a  judgment  came  to  follow  those  of  September 
16th  is  not  clearlj^  explained.  If  they  had  not  been  form- 
ally set  aside  and  the  order  been  omitted  from  the  transcript 
it  must  have  been  understood  by  court  and  counsel  that  for 
some  reason  they  were  so  regarded,  for  like  them  it  simply 
vacates  the  former  judgments.  As  a  rule  such  orders  are 
clearly  interlocutory,  and  therefore  not  subject  to  review  on 
appeal  therefrom  or  writ  of  error.    They  present  no  obstacle 
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to  a  trial  and  final  judgment,  upon  the  merits,  from  which 
the  plaintiff  may  have  his  appeal,  and  a  review  thereon  of 
the  vacating  order,  as  of  other  errors,  if  it  was  shown  to  be 
an  abuse  of  judicial  discretion  or  based  on  an  erroneous  find- 
ing of  facts,  or  holding  as  to  the  law.  Walker  v.  Oliver,  63 
111.  199;  Bolton  v.  McKinley,  22  Id.  203;  Dean  v.  Gerlack,  34: 
111.  App.  233. 

But  in  P.  D.  &  E.  Ey.  v.  Pixley,  15  Brad.  285,  it  was  said 
that  "  owing  to  particular  circumstances  and  hardships,  the 
courts  have  refused  to  dismiss  appeals  from  some  judgments 
which  did  not  completely  dispose  of  the  cases  in  which  they 
were  entered,"  citing  Freeman  on  Judgments,  Chap.  1, 
Sec.  35.  Other  authorities  were  referred  to  by  counsel  here, 
and  it  is  urged  that  this  case  presents  such  peculiar  circum- 
stances and  hardships  as  should  take  it  out  of  the  rule. 
Thus  it  appears  that  appellant's  claim  was  fully  secured  by 
the  levy  of  the  executions,  which  by  this  judgment  were 
quashed,  and  that  in  the  mean  time  appellee  became  insolv- 
ent. Should  we  refuse  to  entertain  the  appeal  they  would 
lose  that  security,  however  erroneous  that  judgment  may 
have  been,  and  notwithstanding  any  they  may  finally  obtain. 
The  property  will  pass  into  the  hands  of  the  receiver.  There 
ought  to  be  some  means  by  which  such  an  injurious  conse- 
quence could  be  lawfully  prevented. 

It  further  appears  that  this  judgment,  if  allowed  to  stand, 
will  in  effect  finally  dispose  of  the  case.  It  establishes  facts 
which  bar  any  recovery  in  this  suit.  That  the  warrants  on 
which  the  former  judgments  were  confessed  w^ere  neither 
authorized  not  ratified  by  appellee  are  re%  adjudicata^  and 
when  they  were  entered  the  notes  declared  on,  if  valid,  were 
not  due.  It  is  true  that  the  declarations  alike  consist  of  con- 
solidated indebitatus  counts  for  goods  sold  and  delivered, 
goods  bargained  and  sold,  account  stated,  and  on  the  notes 
therein  set  out  in  hcBc  verba;  but  it  was  proved  and  is  not 
denied  that  the  latter  were  given  "for  the  amount  of 
plaintiff^s  claim,"  and  therefore  the  sole  causes  of  action. 
The  warrants  of  attorney,  having  been  adjudged  void,  must 
be  disregarded,  and  in  this  suit  there  could  be  no  recovery 
upon  the  notes  alone,  for  the  reason  stated. 
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We  have  therefore  considered  the  judgment  appealed  from 
on  its  merits  and  reached  the  conclusion  that  it  should  be 
aiBrmed. 

Plaintiffs'  assumption  or  acceptance  of  the  burden  of  proof 
under  the  issues  submitted  to  the  jury,  was  a  concession 
that  some  affirmative  proof  was  to  be  made.  Yet  none 
whatever  was  offered  by  them  under  the  first. 

It  is  said  none  was  required,  because  the  defendant  had 
not  denied,  by  a  verified  plea,  that  the  notes  and  warrants 
of  attorney  were  the  acts  and  deeds  of  the  company,  and 
that  under  the  statute  they  should  be  held  to  be  such  until 
so  challenged.  We  have  seen  no  reason  for  supposing  that 
the  company  intended  to  challenge  the  validity  of  the  notes 
or  dispute  the  claim  for  which  they  were  given.  It  was 
objecting  only  to  these  particular  judgments  and  executions, 
as  having  been  obtained  by  confession  of  one  who  was  not 
authorized  to  make  it.  While  that  question  of  vacating 
them  was  pending  there  could  be  no  occasion  for  a  plea. 
The  declaration  was  not  open  to  any.  The  warrants  of  at- 
torney, of  which  only  complaint  is  yet  made,  were  not  the 
instruments  sued  on,  but  the  authority  to  waive  process  in 
suits  to  be  brought  on  the  notes  and  to  confess  judgments 
for  their  amount.  The  issues  tried  were  upon  the  allega- 
tions of  fact  respecting  them  alone,  made  in  the  motion.  By 
going  to  trial  upon  them  without  objection,  appellants  ad- 
mitted that  the  authorization  as  well  as  the  ratification  of 
those  warrants  by  the  appellee  were  properly  in  question. 
If  not  authorized,  a  ratification  would  as  effectually  have 
made  them  the  acts  and  deeds  of  the  company,  and  appel- 
lants might  have  declined,  with  equal  propriety  and  reason, 
to  offer  any  evidence  under  the  second  issue ;  in  which  case, 
having  the  affirmative  and  being  under  the  burden  of  proof, 
the  instruction  to  the  jury,  their  finding  and  the  judgment 
would  have  followed  of  course. 

We  hold  that  the  actual  execution  of  these  warrants  by 
the  president  for  and  in  the  name  of  the  corporation,  of  it- 
self afforded  no  evidence  of  his  authority  to  do  so.  In  B. 
S.  Green  Co.  v.  Blodgett,  49  111.  App.  180,  this  court  held 
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that  upon  such  an  issue,  if  the  president  of  the  company — 
who  signed  the  name  of  the  company  to  the  subscription  in 
question,  which  was  to  pay  the  owner  of  certain  lots  a 
certain  sum  within  a  specified  time  after  they  should  be 
definitely  accepted  by  the  government  as  a  site  for  the  post 
office  building — ^had  authority  to  do  so,  express  or  implied, 
by  or  from  the  by-laws,  or  any  action  of  the  board  of 
directors,  or  the  business  of  the  company  or  the  powers  and 
duties  customarily  exercised  and  performed  by  such  an 
officer  in  its  usual  course,  it  was  for  the  party  claiming  it 
to  show  it,  and  that  the  contracts  he,  as  president,  had 
implied  powers  to  make  for  the  company,  were  "  such  only 
as  are  required  for  convenience,  amounting  almost  to 
necessity,  in  the  conduct  of  the  ordinary  business  of  the 
company  in  charge  of  the  agent,  according  to  the  general 
custom."  We  adhere  to  that  opinion,  upon  the  authorities 
therein  cited,  and  think  that  authority  for  the  act  here  in 
question,  as  in  that  case,  was  not  implied  from  the  duties 
devolved  upon  the  officer.  It  is  not  pretended  that  it  was 
expressly  given  by  any  statute  or  by-law,  or  action  of  the 
board  of  directors. 

Nor  did  the  evidence  introduced  under  the  second  issue 
tend  to  prove  a  ratification.  The  sheriff,  with  the  attorney 
who  filed  the  cognovits,  went  to  the  company's  office, 
where  they  found  three  of  the  five  directors — the  president, 
the  general  manager  and  another — met,  not  as  directors,  but 
attending  to  their  usual  business  and  told  the  manager  that 
he  held  two  executions  against  the  company  on  judgments 
confessed  under  warrants  given  by  the  president.  The  man- 
ager asked  the  president  if  he  had  signed  any  judgment 
notes  and  was  answered  that  he  had  signed  notes  to  the  ap- 
pellants for  the  amount  of  their  claim,  but  did  not  know 
they  were  judgment  notes.  The  manager  then  said  he  was 
a  fine  business  man,  to  sign  notes  without  knowing  what 
they  were,  and  that  they  were  not  worth  the  snap  of  his 
fingers  without  his,  the  manager's,  signature,  but  that  the 
easiest  way  out  was  the  best,  and  upon  the  sheriflf's  saying 
that  the  judgments  and  executions  were  of  record  and  could 
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not  be  suppressed,  and  that  he  would  have  to  put  up  notices 
of  the  levy,  but  would  not  put  up  sale  notices  until  they  had 
time  to  pay  the  executions,  proposed  to  collect  the  money 
and  pay  them  before  sundown,  to  which  the  attorney  and 
sheriflp  consented.  A  levy  was  then  made  upon  some  car- 
riages and  buggies,  the  room  in  which  they  were  being 
locked,  and  the  sheriff  taking  the  key. 

This  proceeding  on  the  part  of  the  three  persons  who 
were  in  fact  directors  and  a  majority  of  the  board,  was  in  no 
sense  an  act  of  the  corporation.  They  were  not  acting  as  a 
board. 

From  the  by-laws,  which  were  in  evidence,  it  would  ap- 
pear that  ail  meetings  of  the  board  were  to  be  specially 
called.  They  require  that  notice  in  writing  of  all  its  meet- 
ings should  be  given  to  each  member,  but  all  meetings 
"  where  all  the  members  were  present,  or  should  consent  to 
same  in  writing,"  should  be  valid  without  notice,  and  a  ma- 
jority should  constitute  a  quorum. 

It  is  manifest  that  the  manager's  proposition  or  promise 
to  pay  the  executions  was  not  made  by  way  of  approval, 
adoption  or  ratification  on  his  part  of  the  warrants  of  attor- 
ney. He  was  indignant  at  the  act  of  the  president  in  sign- 
ing them,  and  made  the  promise  only  from  necessity,  to 
avoid  exposure  of  the  company  and  injury  to  its  credit. 
Mr.  Snider,  the  third  director  referred  to,  was  present  at 
only  a  part  of  the  conversation,  and  probably  did  not  know 
at  that  time  what  the  proposed  arrangement  was,  for  the  at- 
torney testified  that  he  told  him  of  it  afterward;  but  whether 
before  or  after  the  motion  to  vacate  the  judgments  was 
filed,  which  was  on  the  same  day,  does  not  appear;  and  so  it 
was  not  shown  that  the  three  were  ever  consenting  to  it  at 
one  and  the  same  time.  Nor  does  it  appear  that  either  of 
them  was  then  informed  of  the  material  facts.  These  judg- 
ments were  for  $622.96,  which  included  ten  per  cent  of  the 
amount  of  the  notes  for  attorney's  fees.  Under  the  circum- 
stances shown,  it  is  not  to  be  presumed  that  the  indignant 
manager  intended  to  pay  more  than  the  amount  of  plaint- 
iff's claim  which  was  the  consideration  for  the  notes,  or  that 
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if  he  had  known  that  the  executions  were  for  so  large  a  sum 
in  excess  of  that  amount  he  would  have  promised  or  pro- 
posed to  pay  them.  It  may  rather  be  presumed  that  it  was 
the  subsequent  discovery  of  this  fact,  from  the  record  of  the 
judgment,  which  caused  the  abandonment  of  the  effort  to 
raise  the  money  and  the  filing  of  the  motions  to  vacate  and 
quash. 

For  these  reasons  the  order  or  judgment  appealed  from 
will  be  affirmed. 


City  of  Boodhouse  v.  Geo.  W.  Christian. 

1.  Tort  Feasor — Joint  and  Several  Liability. — ^Torts  are  in  their 
nature  seyeral.  A  person  may  maintain  separate  actions  against  each 
one  of  a  number  of  persons  who  commit  a  tort  jointly  and  recover 
s?parate  judgments  against  each,  but  he  can  have  but  one  satisfaction. 

2.  Same — Recovery  of  Several  Judgments^  Eriforcement  of  the  Larg- 
est,— One  who  has  sustained  an  injury  at  the  hands  of  joint  trespassers 
or  other  wrongdoers,  may  maintain  separate  actions  against  each  and 
recover  separate  judgments,  and  while  he  can  have  but  one  satisfaction 
he  may  enforce  the  largest  judgment. 

3.  CmES  AND  Villages— ^idewaZAcs  on  Grounds  Not  Oumed  by  the 
City, — A  sidewalk,  although  wholly  upon  grounds  of  another,  if  con- 
structed and  maintained  by  the  city,  is  for  all  purposes  a  sidewalk  of  the 
city. 

Xemorandam. — ^Action  of  trespass  on  the  case.  In  the  Circuit  Court 
of  Greene  County;  the  Hon.  George  W.  Herdman,  Judge,  presiding. 
Declaration  in  case;  plea,  general  issue;  trial  by  jury;  verdict  and 
judgment  for  plaintiff;  defendant  appeals.  Heard  in  this  court  at  the 
November  term,  1898,  and  affirmed.    Opinion  filed  April  28,  1894. 

Mark  Meybrstein,  attorney  for  appellant. 

D.  F.  King  and  D.  J.  Sullhtan,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

In  the  night  of  July  15,  1890,  appellee  was  seriously 
injured  by  coining  in  contact  with  a  telephone  wire  charged 
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with  electricity  from  an  electric  light  wire  and  alleged  to 
have  been  by  appellant  negligently  allowed  to  remain  sag- 
ging down  across  one  of  its  sidewalks.  For  the  damages 
so  sustained  he  brought  an  action  against  the  Koodhouse 
Electric  Light  &  Power  Co.,  in  which,  at  the  September 
term  of  the  Greene  County  Circuit  Court,  he  recovered  a 
judgment  for  $1,250,  and  endeavored  to  collect  it  by  gar- 
nishee proceedings  and  by  application  to  the  court  in  chan- 
cery for  the  appointment  of  a  receiver,  but  failed.  The 
judgment  remains  in  full  force  but  wholly  unsatisiSed. 

On  December  14, 1891,  he  brought  this  suit  against  appel- 
lant, in  case,  for  the  same  damages,  in  which  he  obtained  a 
judgment  for  $2,500.  Upon  the  return  of  the  verdict  for  that 
amount,  defendant  entered  its  motions  for  a  new  trial  and 
in  arrest,  which  were  overruled,  and  exception  thereto  duly 
taken.    By  its  appeal  the  record  is  brought  here  for  review. 

The  declaration,  in  five  counts,  charges  the  city  with  neg- 
ligence in  two  particulars,  viz. :  first,  in  permitting  its  side- 
walk to  be  and  remain  in  bad  condition,  and  second,  in  per- 
mitting the  electric  light  and  telephone  wires  to  be  strung 
on  the  same  poles  in  too  close  proximity,  and  the  latter, 
while  charged  witK  electricity  from  the  former,  to  remain 
sagged  down  so  as  to  obstruct  the  sidewalk;  by  reason 
whereof  the  plaintiff,  in  passing  along  it  at  night,  and  in  the 
exercise  of  due  care,  slipped  his  foot  into  a  hole  or  crack 
therein,  and  falling  upon  the  telephone  wire  so  charged,  was 
burned  and  injured  permanently,  as  described. 

A  demurrer  to  the  declaration  having  been  overruled,  de- 
fendant pleaded  the  general  issue  and  in  addition  three  spe* 
cial  pleas,  setting  up  in  the  first,  the  judgment  against  the 
Electric  Light  &  Power  Co.;  in  the  second  the  same  fact, 
together  with  the  institution  of  the  garnishee  proceedings; 
and  in  the  third,  the  same  judgment  and  the  filing  of  the 
bill  for  the  appointment  of  a  receiver. 

To  each  of  these  special  pleas  a  general  demurrer  was 
sustained,  which  rulings  are  assigned  for  error.  The  con- 
tention is  that  the  rule  allowing  all  or  each  of  several  tort 
feasors  to  be  sued  for  the  same  injury  and  damages,  and 
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holding  that  judgment  against  one,  without  satisfaction,  is 
no  bar  to  a  suit  against  any  other,  is  limited  to  the  case  of 
torts  committed  jointly,  that  is,  where  they  join,  actually  or 
constructively,  as  by  agreement,  in  the  same  wrongful  act; 
that  where  they  commit  several  acts,  though  each  may  con- 
tribute materially  to  the  injury,  judgment  alone  in  an 
action  against  one  is  a  bar  to  all  others.  We  see  no  sufficient 
reason  and  know  of  no  authority  for  this  distinction. 

The  principle  is  that  torts  are  in  their  nature  several. 
Therefore  "  a  plaintiff  may  maintain  several  actions  against 
a  number  of  persons  who  commit  a  trespass  or  other  tort 
jointly  and  recover  several  judgments,  though  he  can  have 
but  one  satisfaction."  Severin  v.  Eddy,  62  111.  191;  W.,  St. 
L.&P.  Ey.  Co.  V.  Shacklett,  105  111.  381.  .  This  rule  is  ele- 
mentary. And  so,  a  fortiori,  where  the  torts,  though  sev- 
eral, are  mutual  on  the  part  of  the  wrongdoers  and  alike  con- 
tribute materially  to  the  injury.  As  in  each  case  the  party 
injured  may  have  several  actions,  if  in  one  he  may  recover 
several  judgments  we  perceive  no  reason  why  he  may  not 
in  the  other  also,  and  elect  to  enforce  the  largest.  In 
neither  can  a  defendant  who  has  had  his  day  in  court  and 
been  adjudged  individually  guilty  and  liable  for  the  dam- 
ages assessed  against  him,  rightly  complain  that  in  another 
action  for  the  same  injury,  to  which  he  was  not  a  party  and 
where  the  evidence  may  have  been  different  without  fault 
of  the  plaintiff,  a  lesser  amount  was  found.  If,  then,  it  be 
trae  that  these  actions  were  not  brought  for  the  same  tor- 
tious act  jointly  committed,  and  that  none  would  lie  against 
the  defendants  jointly  (which  we  need  not  and  do  not  decide), 
it  is  immaterial,  since  this  is  as  that  was,  a  several  action, 
like  those  above  cited,  and  also  that  of  the  Union  Bail  way 
&  Transit  Co.  v.  Shacklett,  19  App.  145,  in  which  a  demurrer 
to  similar  pleas  was  held  rightl}^  sustained.  We  so  hold  as 
toth^e. 

It  would  be  useless  to  review  in  detail  the  evidence  intro- 
duced under  the  general  issue.  It  was  more  or  less  conflict- 
ing on  divers  points,  but  there  was  much  that  directly 
tended  to  show  the  general  situation  as  follows :    The  side- 


110  Appellate  Courts  of  Illinois. 

Vol.  55.]  City  of  Roodhouse  v.  Christian. 

walk  in  question  ran  from  the  business  part  of  the  city 
southwesterly  to  the  depot  of  the  Chicago  &  Alton  R.  R. 
Co.,  and  although  wholly  on  the  grounds  of  that  company, 
had  been  constructed  and  maintained  by  the  city  and  was 
much  used  by  the  public. 

For  the  purposes  of  this  case  it  was  a  sidewalk  of  the 
city,  for  the  condition  of  which  it  was  responsible,  as  one  on 
its  street  Tillage  of  Mansfield  v.  Moore,  124  111.  136.  So 
of  the  poles  and  wires  permitted  to  be  erected  along  it. 
Stack  V.  East  St.  Louis,  85  Id.  377,  and  cases  cited.  In  its 
reconstruction  in  1885  some  of  the  old  material,  which  was 
unsuitable,  was  used  at  the  place  of  the  injury,  where  there 
Avere  consequently  some  holes  and  a  crack  in  it.  That 
place  was  at  the  mouth  of  an  alley  running  due  east  and 
west,  and  where  the  two  wires,  strung  on  the  same  poles, 
and  there  in  a  line  nearly  north  and  south,  crossed  the  walk. 
The  electric  light  wire  was  fastened  some  twenty  feet 
above  the  ground  and  eighteen  inches  above  the  telephone 
wire.  The  nearest  pole  south  of  the  crossing  was  about 
sixty  feet  from  it  and  on  the  east  side  of  the  walk.  Just 
north  of  the  crossing  the  telephone  wire  had  been  diverted 
east  from  the  electric  light  wire  and  fastened  to  the  peak 
of  a  livery  stable  at  the  mouth  of  the  alley  on  its  north 
side;  but  it  had  become  loosened  from  that  attachment  two 
weeks  or  more  before  the  injury  and  the  slack  dropped 
down  over  the  alley  and  walk.  On  several  occasions  during 
that  time  it  was  picked  up  by  persons  passing  and  hung 
upon  a  fence  on  the  south  line  of  the  alley.  While  so  hung 
they  could  pass  under  without  touching  it  on  the  east  side 
of  the  walk — being  nearer  to  the  south  pole,  where  it  was 
fastened  at  a  height  of  nearly  twenty  feet — but  not  on  the 
west.  There  was  a  corner  pole  a  little  west  of  north  and 
about  seventy-five  yards  from  this  crossing  and  where  the 
electric  light  wire  from  the  east  turned  south  at  a  right 
angle,  which  was  not  guyed  or  braced,  in  consequence  of 
which  it  was  drawn  inward  (southeasterly)  so  far  that  this 
wire  sagged  down  below  the  telephone  wire.  This  condi- 
tion existed  continuously  for  four  months  next  preceding 
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the  accident;  and  two  or  three  days  before  it  occurred,  de- 
fective insulation  having  been  worn  off  and  contact  effected, 
the  telephone  wire  became  charged  at  that  point  from  the 
electric  light  wire.  On  that  night,  from  half  past  eight  to 
nine  o'clock,  returning  from  his  work  to  his  home  by  the 
shortest  and  best  route,  appellee  passed  down  the  walk 
toward  the  depot,  without  any  knowledge  of  its  obstruc- 
tion by  the  telephone  wire.  It  seems  probable  that  it  was 
then  hung  upon  the  alley  fence — ^for  two  persons  succes- 
sively passed  the  crossing  on  the  east  side  of  the  walk  only 
a  few  feet  ahead  of  him,  but  did  not  touch  or  observe  it— 
and  that  he  followed  on  the  west  side  where  the  sag  was 
low  enough  to  reach  him.  The  walk  was  wet,  and  near  the 
south  line  of  the  alley  his  foot  slipped  into  the  crack  or  one 
of  the  holes,  and  catching  there  for  an  instant  he  stumbled 
forward  against  the  wire,  which  struck  him  about  the  chin. 
Grabbing  it  with  his  hands  to  displace  it  he  was  unable  to 
take  them  off,  but  unfastened  it  from  the  fence  and  fell,  al- 
most insensible,  with  and  upon  it  into  the  alley.  His  out- 
cry instantly  brought  to  his  aid  the  two  persons  who  had 
preceded  him.  The  one  who  first  touched  him  was  thrown 
down  by  the  shock  so  communicated.  They  then  en- 
deavored to  pull  him  off  by  means  of  a  rope  from  the  stable, 
but  failing,  procured  a  spade  and  released  him  with  it  by 
cutting  the  wire.  He  lay  on  it  from  five  to  eight  minutes 
and  was  badly  injured.  When  found  his  feet  were  only  a 
few  inches  from  the  west  line  of  the  sidewalk  and  his  body 
nearly  at  a  right  angle  with  it. 

The  city  made  a  contract  with  the  Electric  Light  & 
Power  Co.  for  lighting  its  streets,  and  permitted  it  to  erect 
its  poles  along  them  and  the  alleys.  Mr.  Bateman  owned 
the  telephone  wire. 

For  appellant  it  is  argued  that  the  proof  fails  to  show 
that  the  sidewalk  was  out  of  repair  at  the  place  of  the  ac- 
cident, or  was  there  obstructed  by  the  telephone  wire,  or 
if  it  was,  that  the  city  had  notice  of  it,  either  actual  or 
constructive — the  claim  being  that  ai)pellant  had  left  the 
sidewalk  and  gone  into  the  alley  where  the  wire  was  lower 
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and  was  there  struck  by  it,  thus  varying  substantially 
from  the  allegations  in  the  declaration.  These  points,  with 
others  unnecessary  to  mention,  were  urged  to  the  jury, 
and  found  against  it.  That  finding  should  be  conclusive 
upon  this  evidence,  if  there  was  no  material  error  on  the 
part  of  the  court. 

Only  one  instance  of  alleged  improper  admission  of  evi- 
dence is  mentioned  specifically  in  the  brief  of  counsel, 
which  related  to  the  condition  of  the  walk  a  week  after  the 
accident.  We  do  not  concede  it  was  error,  but  if  it  was, 
it  was  too  insignificant  and  harmless  to  affect  the  result. 

Twenty-four  instructions  were  given  for  plaintiff,  many 
of  which  are  criticised.  In  two  or  three  a  qualification  was 
omitted  which  was  fully  and  clearly  stated  in  many  others. 
Taken  together  they  stated  the  law  with  abundant  liberal- 
ity to  defendant,  and  the  defects  in  the  few  referred  to 
could  not  have  prejudiced  its  defense. 

It  appears  that  those  given  for  defendant  occupy  four 
pages  of  the  record,  yet  not  one  is  given  in  the  abstract. 
They  presumably  supplied  all  deficiencies  and  corrected  all 
errors,  if  any,  in  those  given  for  plaintiff.  One  was  refused, 
which  stated  that  if  the  injury  was  due  to  accident  the 
plaintiff  could  not  recover.  It  was  without  support  in  the 
evidence  and  misleading.  The  law  as  to  the  effect  of  acci- 
dent contributing  to  the  injury  was  properly  given.  The 
judgment  will  be  affirmed. 


P.  P.  O'Donnell  et  al.  v.  W.  H.  Colby,  Assignee,  etc. 

1.  RBPLEViN—Jmijroper  Use  of  Process,— Where  the  plaintiff  in  a  re- 
plevin  suit  has  improperly  used  the  process  of  the  court  to  get  possession 
of  property,  he  must  obey  its  orders  to  return  the  same  if  he  would 
escape  liability  on  his  bond. 

2.  Same— Defendant  Not  Bound  by  Statement  in  tlie  Affidavit  as  to 
Value  of  Property. — In  an  action  upDU  a  replevin  bond,  the  defend- 
ant can  not  be  allowed  to  prove  that  the  property  was  not  worth  the 
amount  stated  in  the  affidavit,  although  the  plaintiff  may  show  it  to  be 
of  greater  value. 
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8.  Saxb— Where  the  Action  Does  Not  Lie.— An  action  of  replevin 
will  not  lie  for  the  recovery  of  property  in  the  possession  of  an  assignee, 
under  an  assignment  for  the  benefit  of  creditors. 

4  Same — Power  of  a  Court  li^ithout  Jurisdiction  to  Order  a  Return 
of  the  Property, — While  a  Circuit  Court  has  no  jurisdiction  of  a  replevin 
suit,  brought  by  a  party  to  recover  possession  of  property  in  che  custody 
of  an  assignee,  under  an  assignment  for  the  benefit  of  creditors,  it  has 
the  power  and  it  is  its  duty  to  put  the  parties  in  statu  quo,  by  ordering 
a  retium  of  the  property. 

Memorandam. — ^Action  upon  a  replevin  bond.  In  the  Circuit  Court 
of  Sangamon  County;  the  Hon.  Jaues  A.  Creighton,  Judge,  presiding. 
Declaration  in  debt;  judgment  on  demurrer  to  pleas  (the  pleas  appear 
in  the  opinion  of  the  court);  defendant  appeals.  Heard  in  this  court  at 
the  November  term,  1898,  and  affirmed.    Opinion  filed  April  28,  1894. 

Palmer,  Shutt  &  Dbennan,  attorneys  for  appellants. 
Patton  &  Hamilton,  attorneys  for  appellee. 

Mb.  Justice  Wall  delivered  the  opinion  op  the  Court. 

This  is  an  appeal  from  a  judgment  against  the  principal 
and  surety  upon  a  replevin  bond. 

The  record  in  the  original  action  of  replevin,  wherein 
the  plaintiff  recovered,  was  brought  to  this  court  and  the 
judgment  was  reversed  because,  as  was  held,  the  Circuit 
Court  was  without  jurisdiction  of  the  property  at  the  time 
the  writ  of  replevin  was  sued  out,  being  in  the  possession 
of  Colby  under  a  deed  of  assignment  made  by  Vaughn  for 
the  benefit  of  his  creditors.  Colby  v.  O'Donnell,  17  Brad. 
473.  The  replevin  suit  was  afterward  dismissed  by  the 
Circuit  Court  with  an  order  for  the  return  of  the  property, 
which  order  not  being  complied  with,  the  present  action 
was  brought.  The  defense  interposed  by  two  special  pleas 
was,  that  the  merits  of  the  original  case  had  not  been  tried 
and  that  the  title  to  the  property  was  in  O'Donnell,  the 
plaintiff  in  the  replevin  suit.  The  Circuit  Court  overruled 
a  demurrer  to  these  pleas,  and  the  plaintiff,  electing  to  stand 
by  the  demurrer,  judgment  was  in  favor  of  plaintiff  for  nom- 
inal damages,  from  which  an  appeal  was  prosecuted  by  the 
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plaintiff,  and  that  judgment  was  reversed  by  this  court, 
Colby  V.  O'Donnell,  38  111.  App.  196. 

It  was  insisted  then,  on  behalf  of  the  present  appellants, 
that  the  statute  authorizing  the  defense  set  up  by  the  pleas 
was  applicable,  but  we  then  said : 

"  Although,  as  we  have  held  in  Colby  v.  O'Donnell,  17  111 
App.  473,  the  Circuit  Court  had  no  jurisdiction  to  entertain 
the  replevin  suit,  still  it  had  the  power  and  it  was  its  duty 
to  put  the  parties  in  statu  quo^  by  ordering  the  property 
returned  where  it  was  found  by  the  writ,  and  when  appellee 
refuses  to  obey  such  order,  and  is  sued  on  his  bond,  we  think 
this  section  has  no  application,  and  a  defense  can  not  be 
made  under  it.  Otherwise,  he  can  do,  indirectly,  what  he 
can  not  do  directly,  that  is,  try  the  question  of  the  title  to 
the  property  in  the  Circuit  Court,  when  the  law,  as  we  have 
held  and  still  think,  permits  that  question  to  be  determined 
alone  in  the  County  Court." 

The  case  having  been  remanded  to  the  Circuit  Court,  the 
defendants  therein,  the  present  appellants,  filed  a  plea  deny- 
ing the  jurisdiction  of  the  Circuit  Court  to  try  the  suit  on 
the  ground  that  the  property  involved  in  the  action  of 
replevin  was  claimed  by  Colby,  as  assignee,  and  that  the 
County  Court  had  exclusive  jurisdiction  in  the  premises. 

The  Circuit  Court  sustained  a  demurrer  to  this  plea. 
Leave  was  given  to  file  three  additional  pleas.  The  first  of 
these  averred  that,  the  County  Court  still  having  jurisdiction 
of  the  matter  of  the  assignment  proceedings,  the  said  O'Don- 
nell had,  since  the  institution  of  the  present  suit,  filed  his 
petition  in  that  court  praying  that  it  make  an  order  upon 
the  said  assignee  to  dismiss  this  suit  and  to  bring  the  replevin 
bond  into  that  court,  to  which  petition  the  assignee  had  filed 
his  answer,  that  O'Donnell  had  filed  his  replication  to  said 
answer  and  that  the  issue  thus  raised  was  still  pending  in 
said  County  Court,  wherefore  the  said  assignee  was  barred 
from  further  prosecuting  the  present  action. 

The  second  and  third  additional  pleas  were  in  substance 
the  same  as  the  pleas  that  were  before  this  court  and  con- 
sidered in  38  111.  App.  supra. 
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A  demurrer  was  sustained  to  all  tliese  additional  pleas 
and  the  appellants  electing  to  stand  by  the  pleas  a  default 
was  entered  and  judgment  rendered  for  the  penalty  of  the 
bond  to  be  discharged  on  payment  of  the  damages,  which 
were  assessed  at  $2,000,  the  value  of  the  property  as  stated 
in  the  aflBdavit  for  the  writ  of  replevin,  from  which  judg- 
ment the  present  appeal  is  prosecuted. 

We  adhere  to  the  view  expressed  in  38  111.  App.  above 
quoted,  that  it  was  the  right  and  duty  of  the  Circuit  Court 
to  place  the  parties  in  statu  quo.  The  plaintiff  in  the 
replevin  suit  having  improperly  used  the  process  of  the  Cir- 
cuit Court  to  get  possession  of  property  in  the  hands  of  the 
assignee,  must  obey  its  orders  to  return  the  property,  and  he 
can  not  escape  liability  on  his  bond  for  failure  therein. 

He  will  not  be  heard  to  say  that  the  County  Court  has 
exclusive  jurisdiction  of  the  subject-matter  of  the  property 
involved  in  the  replevin  suit  and  thus  object  to  the  jurisdic- 
tion of  the  Circuit  Court  in  an  action  on  the  replevin  bond. 

Having  by  means  of  the  process  of  the  Circuit  Court 
obtained  possession  of  the  property,  he  is  amenable  in  that 
court  for  failure  to  obey  its  order  to  make  return — and  suit 
having  been  brought  in  that  court  on  the  bond  it  had  juris- 
diction thereof — nor  was  its  jurisdiction  in  any  wise  affected 
by  the  proceedings  in  the  County  Court  set  up  in  the  first 
additional  plea. 

We  are  of  opinion  the  demurrer  to  all  the  pleas  was  prop- 
erlv  sustained. 

It  is  urged  as  error  that  the  court  on  the  assessment  of 
damages  refused  to  permit  certain  testimony  offered  by 
appellants  "  in  mitigation  of  damages  "  as  avowed  by  coun- 
sel at  the  time.  The  appellee  had  offered  the  affidavit  tiled 
for  the  writ  of  replevin  in  which  it  was  stated  that  the  prop- 
erty was  worth  $2,000,  and  the  appellants  sought  to  show 
that  when  the  order  for  return  was  made  it  was  worth  less 
than  that  sum.  We  think  the  proffered  evidence  was  prop- 
erly excluded  on  the  ground  that  the  plaintiff  in  replevin  is 
estopped  to  deny  the  value  fixed  by  him  in  his  affidavit  for 
the  writ. 
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He  can  hot  be  allowed  to  prove  that  it  was  not  worth  the 
amount  so  stated, 'though  the  defendant  in  replevin  is  of 
course  not  bound  by  such  statement,  and  in  action  on  the 
bond,  may  prove  a  greater  value.  Wells  on  Replevin, 
Sees.  569  and  660;  Washington  Ice  Co.  v.  Webster,  125 
U.  S.  426. 

We  find  no  error  and  must  affirm  the  judgment. 


William  H.  Williamson  v.  Lewis  L.  Rexroat. 

1.  Statute  of  Frauds — WTiat  is  Not  a  Contract  Within. — ^A  pefuson 
levied  a  diBtress  warrant  upon  a  quantity  of  com  belonging  to  his  ten- 
ant. A  son  of  the  tenant,  who  profeseed  to  have  baiigained  for  the  com, 
agreed  to  deliver  to  the  landlord  2,000  bushels  in  consideration  that  the 
distress  proceedings  should  be  dismissed,  which  was  done.  In  a  suit  for 
a  f  ailiue  to  deliver  the  com,  it  was  held  tliat  the  agreement  was  not  a 
promise  to  pay  the  debt  of  another,  within  the  statute  of  frauds. 

2.  VARiANcac — No  Oround  for  a  Motion  in  Arrest, — A  variance  be- 
tween the  allegations  and  the  proof,  while  it  may  be  a  ground  for  a  new 
trial,  is  not  for  a  motion  in  arrest. 

8.  Same — Variance,  the  Question,  How  Raised. — Where  the  proofs  do 
not  fit  the  declaration,  the  point  must  be  specifically  made  at  the  time 
the  proof  is  offered,  so  that  if  the  coui't  considers  the  point  weU  taken, 
leave  to  amend  may  be  given. 

Hemorandam. — Assumpsit  for  a  failure  to  deliver  com.  In  the  Cir- 
cuit Ck>urt  of  Morgan  County;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 
Trial  by  jury;  verdict  and  judgment  for  plaintiff;  defendant  appeals. 
Heard  in  this  court  at  the  November  term,  1898,  and  affirmed.  Opinion 
filed  April  28, 1894. 

Appellant's  Brief,  Owen  F.  Tho^tpson,  Attornet. 

A  promise  to  answer  for  the  debt  of  another  is  within 
the  statute  of  frauds,  and  must  be  in  writing.  Frame  v. 
August,  88  111.  483 ;  Hite  v.  Wells,  17  111.  88. 

The  general  rule  is  that  w^hen  a  declaration  is  so  defective 
that  it  will  not  sustain  the  judgment^  the  objection  may  be 


Third  District — November  Term,  1893.    117 

WiUiamson  v.  Rexroat. 
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availed  of  in  arrest  in  the  trial  court,  or  on  error  in  the 
Appellate  Court.  Wilson  v.  Myrick,  26  111.  35 ;  Schofield  v. 
Settley,  31  111.  515;  Kipp  v.  Lichtenstein,  79  111.  358;  Cul- 
ver V.  Third  National  Bank,  64  111.  532 ;  Smalley  v.  Edey, 
19  IlL  211 ;  The  People  v.  Spring  Valley,  129  111.  178. 

Appellee's  Brief,  Hebbert  G.  Whitlook,  Attorney. 

When  the  contract  was  made  between  Williamson  and 
Bexroat  the  debt  was  in  fact  the  debt  of  appellant  and  not 
the  debt  of  his  father.  Appellant  had  bought  the  corn  of 
his  father,  burdened  with  the  landlord's  lien  of  Rexroat, 
and  if  the  corn  had  been  disposed  of  by  appellant  so  that 
Bexroat  could  not  have  seized  it  under  his  distress  warrant 
he  could  have  sued  appellant  and  recovered  from  him  the 
value  of  the  com  sufficient  to  pay  the  rents  due  for  the  year. 
Finney  v.  Harding,  32  111.  App.  98;  Watt  v.  Schofield,  76 
IlL  261 ;  Prettyman  v.  Unknd,  77  111.  206. 

Mr.  Justice  Wall  DELrvERED  the  opinion  of  the  Court. 

This  was  assumpsit  by  the  appellee  against  appellant  for 
failing  to  deliver  2,000  bushels  of  corn.  The  plaintiff  re- 
covered a  verdict  and  judgment  thereon  for  $331.20. 

Two  points  are  made  by  appellant — first,  that  the  contract 
was  to  perform  the  obligation  of  another,  and  not  being  in 
writing  is  voidable  under  the  statute  of  frauds;  second,  that 
the  court  should  have  arrested  the  judgment  because  the 
declaration  is  not  supported  by  the  proof. 

As  to  the  first,  it  appears  that  the  appellee  had  levied  a 
distress  warrant  upon  a  quantity  of  corn  belonging  to  John 
Williamson,  who  was  the  tenant  of  the  appellee;  and  that 
the  app3llant,  who  was  the  son  of  the  tenant  and  professed 
to  have  bargained  for  the  corn,  agi^ed  to  deliver  to  the 
appellee  2,000  bushels  of  the  corn  in  cribs  on  the  farm  in 
consideration  that  the  distress  proceedings  should  be  dis- 
missed, which  was  done.  For  failure  by  appellant  to  fully 
comply  with  that  agreement  this  suit  was  brought. 

It  was  not  a  promise  to  pay  the  debt  of  another  but  a  mere 
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arrangement  to  relieve  the  property  of  a  lien.  Neither  in 
terms  nor  in  effect  did  the  arrangement  thus  made  conthi- 
vene  the  statute  of  frauds. 

As  to  the  second,  a  variance  between  the  allegations  and 
the  proof  is  no  ground  for  a  motion  in  arrest,  though  it 
might  be  for  a  motion  for  new  trial. 

No  such  objection  was  raised  by  the  motion  for  new  trial. 
The  general  allegation  that  the  court  admitted  improper 
evidence  for  the  plaintiff  will  not  suffice.  The  declaration 
contained  a  special  count  alleging  a  contract  to  sell  and  de- 
liver the  corn,  also  the  common  money  counts. 

Assuming  that  the  proof  made  did  not  fit  the  declaration 
the  appellant  should  have  made  the  point,  specifically,  at 
the  time  the  proof  was  offered,  and  if  the  court  considered 
it  well  taken  leave  would  have  been  given  to  amend  the 
declaration.     The  objection  comes  too  late. 

The  judgment  will  be  affirmed. 
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Ezra  Walker  t.  Leonldas  B.  Welker,  Administrator  de 

bonis  non,  with  the  Will  Annexed  of  the 

Estate  of  Mary  J.  Fox^  Deceased. 

1.  Administrators— PbiD6r«  at  Common  Law.— At  common  law,  a 
grant  of  administration  does  not  confer  upon  the  administrator  title  to 
property  of  the  deceased  beyond  the  country  in  which  administration  is 
granted.  If  he  wishes  to  reach  property  or  collect  debts  of  the  estate  in 
a  foreign  coub^,  he  must  there  obtain  letters  of  administration. 

2.  Same — Creditors  in  Foreign  Jurisdiction — Practice. — If  a  creditor 
of  a  deceased  person  wishes  to  bring  suit  in  order  to  satisfy  his  debt  out 
of  property  in  another  jurisdiction,  he  must  first  obtain  administration 
within  that  jurisdiction. 

8.  Same — Assets  for  the  Purpose  of  Administration.-^A  simple  con- 
tract debt  constitutes  assets  for  the  purpose  of  administration  where  the 
debtor  resides. 

4.  Save— Foreign  Administration  in  This  State.— TJnder  Sec,  42, 
Chap.  8,  R.  S.  (Kurd's  Statutes,  1893.  1 15),  a  foreign  administrator  may 
sue  in  this  State  upon  filing  an  authenticated  copy  of  his  letters  and  giv- 
ing bond  for  costs  as  in  case  of  other  non-residents. 
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5.  Sami  —  ^iesideat  Creditors  of  Nonrreaident  Decedents. — A  resi- 
dent creditor  of  a  deceased  non-resident  debtor  may  reach  the  property 
of  such  debtor,  situate  in  this  State,  by  means  of  administration  here. 
He  is  not  compelled  to  go  to  the  State  where  his  debtor  died  in  order  to 
realize  upon  his  claim. 

6.  Same — l^pon  the  Estate  of  Non-residents — Residuum, — Adminis- 
tration  by  a  resident  upon  the  estate,  situate  in  this  State,  of  a  non-resi- 
dent decedent,  is  ancillary,  and  the  residue,  after  the  payment  of  the 
debts  here,  must  be  transmitted  to  the  foreign  jurisdiction  to  be  distrib- 
uted there  according  to  the  law  of  the  domicile  of  the  deceased. 

7.  Same — Non-resident  Testate  Decedents, — Where  a  person  dies  tes- 
tate in  another  State,  it  is,  in  a  proper  case,  competent  to  appoint  an 
administrator  here  with  the  will  annexed  for  the  purjjose  of  local  ad- 
ministration. 

8.  Sams— 'Purpo«68  of  Local  Administration,— Un^er  Sections  43  and 
43  of  Chapter  8,  R.  S.  (Hurd's  Statutes,  1893,  115,  116),  it  is  competent 
to  appoint  an  admin  isti'ator,  as  well  for  the  collection  of  debts,  as  for  the 
sale  of  land. 

9.  Same — Where  the  Appointment  of  an  Administrator  can  not  be 
Questioned  Collaterally, — Where  the  facts  stated  in  the  petition  for  the 
appointment  of  an  administrator  are  sufficiently  certain  to  give  the 
court  jurisdiction  of  the  subject-matter,  its  action  can  not  be  questioned 
in  a  collateral  proceeding. 

10.  Same — Where  his  Acts  can  not  be  Attacked  Collaterally, — ^Where 
the  petition  for  the  appointment  of  an  administrator  is  sufficient  to  give 
the  court  jurisdiction  of  the  subject-matter,  the  acts  of  an  administrator 
appointed  by  it  and  under  the  authority  of  such  appointment  can  not  be 
attacked  collaterally. 

Xemorandam. — In  chancery.  Bill  to  foreclose  a  mortgage.  Filed 
April  13,  1893.  In  the  Circuit  Court  of  Schuyler  County;  the  Hon. 
Charles  J.  Scofield,  Judge,  presiding.  Decree  for  complainants; 
appeal  by  defendants.  Heard  in  this  court  at  the  November  term,  1893, 
and  affirmed.    Opinion  filed  April  28,  1894. 

Appellant's  Brief,  Winter  &  Winter,  Attorneys. 

When  administration  is  granted  in  the  State  of  the  dece- 
dent's domicile  at  the  time  of  his  death,  that  is  the  principal 
administration,  and  that  granted  in  another  State  is  only 
ancillary.     Young  et  al.  v.  Wittenmyer,  .123  III.  303. 

The  domestic  administrator  or  executor,  primarily,  has  a 
vested  right  in  all  the  personal  assets  of  the  decedent,  to 
collect  and  distribute  the  same,  and  the  administrator  in  a 
foreign  State  is  only  auxiliary.    The  distributiqn  should 
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be  made  under  the  authority  of  the  court  within  whose 
jurisdiction  the  deceased  held  his  domicile.  Young  v. 
Wittenmyer,  supra. 

Appellee's  Brief,  E.  J.  Pemberton  and  L.  A.  Jasman, 

Attorneys. 

Leonidas  B.  Welker,  the  appellee,  is  a  creditor  of  the  de- 
ceased residing  in  the  State  of  Illinois,  and  as  such  is  entitled 
to  ancillary  administration  in  Schuyler  county,  Illinois,  for 
the  purpose  of  collecting  his  debt  here.  Kent's  Com.,  Vol. 
2,  p.  433  to  435;  Young  et  al.  v.  Wittenmyer,  Adm.,  89  111. 
75;  Revised  Stat,  Chapter  3,  Sections  18  and  43;  Story  on 
Conflict  of  Laws,  8th  Ed.,  p.  718. 

A  promissory  note  owing  by  a  person  resident  in  Ilkinois 
to  one  dying  domiciled  abroad,  is  a  simple  contract  indebt- 
edness, and  constitutes  assets  or  estate  of  the  deceased  in 
the  countv  where  the  maker  or  debtor  thereof  resides. 
Williams  on  Ex'rs,  Vol.  1,  p.  192-3;  Selwyn's  Nisi  Prius,  Vol. 
1,  p.  321;  same.  Vol.  2,  p.  379  to  381;  Cbitty  on  Bills,  p.  2; 
Mackey  v.  St.  Mary's  Church,  15  K.  L  121;  Solinskey  v.  4th 
National  Bank,  82  Tex.  244;  Becraft  v.  Lewis,  41  Mo.  App. 
541;  Judy  et  al.,  Adm'rs,  v.  Kelley,  11  III.  211. 

The  foreign  letters  testamentary  upon  the  will  of  the  de- 
ceased, granted  to  Robert  Fox,  gave  him  no  authority  what- 
ever to  represent  the  deceased  in  any  manner  or  place,  ex- 
cept in  the  State  of  the  deceased's  domicile,  the  State  of 
New  York.  Story's  Conflict  of  Laws,  p.  713,  723-4-5, 
p.  728-9  and  note  2;  Goodwin  v.  Jones,  3  Mass.  514;  3  Am. 
Dec.  173;  Burbank  v.  Payne  et  al.,  17  La.  15;  87  Am.  Dec. 
513;  Judy  et  al.,  Adm'rs,  v.  Kelley,  11  111.  211. 

The  note  in  question  was,  and  is,  owing  alone  to  the  an- 
cillary administrator  in  Illinois,  and  the  maker,  Ezra  Walker, 
could  not  in  any  way  discharge  himself  by  payment  to  the 
foreign  executor,  after  ancillary  administration  raised  here 
in  Illinois.  Cutter  v.  Davenport,  1  Pick.  81;  11  Am.  Dec. 
149;  Stearns  V.  Burnham,  5  Greenleaf,  261;  17  Am.  Dec. 
228;  Vaughn  v.  Barrett,  5  Vt.  333;  26  Am.  Dec.  306;  Abbott 
V.  Cobum,  28  Vt.  663;  67  Am.  Dec.  735;  Stone  v.  Scripture, 
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4  Lans.  1S6;  Story  on  Conflict  of  Laws,  8th  Ed.,  724  and 
note  1;  Judy  et  al.,  Adm'rs,  v.  Kelley,  11  111.  211. 

Mr,  Justice  Wall  delivered  the  opinion  of  the  Coitrt. 

This  was  a  bill  to  foreclose  a  mortgage  filed  originally  by 
Geo.  W.  Lawler,  as  administrator  of  Mary  J.  Fox,  deceased, 
against  the  appellant  and  others. 

Subsequent  to  the  filing  of  the  bill  the  letters  of  adminis- 
tration which  were  granted  to  Lawler  by  the  County  Court 
of  Schuyler  County  were  revoked  and  Welker,  the  appellee, 
was  by  that  court  appointed  administrator^  bonis non with 
the  will  annexed,  and  was  substituted  as  complainant  in  the 
biU. 

A  decree  was  rendered  according  to  the  prayer  of  the  bill 
in  the  usual  form,  from  which  the  mortgagor.  Walker,  has 
prosecuted  the  present  appeal. 

Mary  J.  Fox,  the  mortgagee,  died  testate,  in  the  State  of 
New  York,  and  letters  testamentary  were  duly  issued  by  the 
Surrogate  Court  of  the  proper  county  on  the  4th  day  of 
November,  1891.  On  the  24th  of  February,  1892,  the  let- 
ters  of  administration  to  Lawler  were  issued  upon  the  peti- 
tion of  said  Welker,  who  represented  that  said  Mary  J.  Fox 
died  in  the  State  of  New  York,  testate,  on  or  about  August 
9, 1891,  and  that  her  will  had  been  probated  there  and  pro 
ceedings  had  thereon,  etc.,  etc.,  that  she  died  possessed  of 
notable  goods  in  said  Schuyler  county,  to  wit,  a  promissory 
note  made  by  said  Ezra  Walker,  of  said  county,  secured  by 
a  mortgage  on  land  in  said  county  (being  the  same  note  and 
mortgage  set  out  in  the  bill)  and  that  said  Welker,  who  was 
a  citizen  of  the  State  of  Illinois,  was  a  honajid^  creditor  of 
the  said  Mary  J.  Fox,  The  summons  in  the  present  case 
was  served  on  the  appellant  April  14,  1892. 

In  October  following  he  paid  the  note  to  the  attorneys  of 
the  New  York  executor,  and  then  filed  his  answer  alleging 
such  payment  and  denying  the  right  of  the  Illinois  admin- 
istrator to  maintain  said  proceedings  to  foreclose.  After- 
ward the  appellant  moved  to  dismiss  this  suit  because  the 
letters  to  Lawler  had  been  revoked,  and  because,  as  alleged, 
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the  same  were  void  ah  initw^  whereupon  the  present  appel- 
lee filed  his  cross-motion  to  be  substituted  as  complainant, 
which  cross-motion  was  allowed  and  the  motion  to  dismiss 
was  denied. 

At  the  common  law  a  grant  of  administration  in  one 
country  does  not  confer  on  the  administrator  any  title  to 
the  property  of  the  deceased  in  another  country.  He  has 
no  authority  over  nor  is  he  responsible  for  any  of  the  effects 
of  the  estate  that  may  be  beyond  his  jurisdiction.  In  ad- 
ministering the  estate  he  acts  only  in  reference  to  the  effects 
within  his  jurisdiction  and  the  debts  that  may  there  be  pre- 
sented against  the  estate.  In  his  official  capacity  he  can 
neither  sue  nor  be  sued  out  of  the  country  from  which  he 
derives  his  authority  and  to  which  alone  he  is  amenable.  If 
he  wishes  to  reach  property  or  to  collect  debts  of  the  estate 
in  a  foreign  country,  he  must  there  obtain  letters  of  admin- 
istration and  give  such  security  and  be  subject  to  such  regu- 
lations as  its  laws  may  prescribe.  So  if  a  creditor  wishes  to 
bring  suit  in  order  to  satisfy  his  debt  out  of  property  in 
another  jurisdiction,  administration  must  be  first  obtained 
there.    Judy  v.  Kelley,  11  111.  211. 

A  simple  contract  debt  constitutes  assets  for  the  purpose 
of  administration  where  the  debtor  resides.  Cooper  v.  Beers, 
143  111.  25;  2  Kent  Com.  431-^5;  2  Wheaton's  Selwyn,  3. 

Our  statute  provides.  Sec.  42,  Ch.  3,  that  a  foreign  execu- 
tor or  administrator  may  sue  in  this  State  provided  he  shall 
file  an  authenticated  copy  of  his  letters  and  shall  give  a  bond 
for  costs  as  in  case  of  other  non-residents.  By  the  next  sec- 
tion it  is  declared  that  this  authority  shall  not  be  construed  as 
applying  to  cases  where  letters  testamentary  or  of  administra- 
tion are  granted  in  this  State,  and  if  suit  is  commenced  by 
a  foreign  executor  or  administrator  and  before  final  judg- 
ment therein,  administration  is  had  or  execution  undertaken 
within  this  State  under  the  laws  of  the  same  upon  sugges- 
tion of  such  fact,  the  resident  administrator  or  executor  shall 
be  substituted  as  a  party  and  the  proceeds  of  the  judgment 
shall  be  assets  in  his  hand. 
.  A  creditor,  resident  here,  of  a  debtor,  dying  in  another 
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State,  may  reach  the  property  of  his  debtor  situated  here, 
including  simple  contract  debts  due  him,  by  means  of  ad- 
ministration here,  and  is  not  compelled  to  go  to  the  State 
where  his  debtor  died  in  order  to  realize  his  claim.  In  such 
case  the  administration  here  is  ancillary,  and  the  distribu- 
tion after  payment  of  debts  must  be  according  to  the  law  of 
the  domicile  of  the  deceased. 

Perhaps  if  there  were  legatees  an(l  distributees  also  resi- 
dent here,  their  rights  would  be  protected — but  in  ^ny 
event  only  the  residuum  remaining  after  the  payment  of 
debts  would  be '  transmissible  to  the  foreign  jurisdiction. 
Bonnell  v.  Holt,  89  111.  71;  Cooper  v.  Beers,  supra. 

Counsel  for  appellant  urge  that  the  appointment  of  Law- 
ler  was  void,  because,  as  he  assumes,  the  only  authority  for  it 
was  in  Section  18  of  the  Administration  Act,  and  because 
under  said  section  there  can  be  no  appointment  of  an  ad- 
ministrator unless  it  appears  that  the  deceased  was  intes- 
tate. 

The  case  of  a  testate  estate  is  not  affected  by  said  section. 
Where,  as  in  this  case,  one  dies  testate  in  another  State,  it 
is  competent  to  appoint  an  administrator  here  with  the  will 
annexed,  for  the  purpose  of  local  administration.  Branch 
V.  Rankin,  108  111.  444. 

But  counsel  assume  that  in  such  case  the  local  administra- 
tor can  be  appointed  only  for  the  purpose  of  subjecting  the 
real  estate  of  the  deceased  to  the  payment  of  debts.  This 
view  is  unsound,  since  sections  42  and  43  clearly  refer  to 
and  contemplate  the  collection  of  debts,  as  well  as  the  sale 
of  land. 

In  this  instance  the  facts  were  stated  in  the  petition  for 
the  appointment  of  an  administrator  with  sufficient  cer- 
tainty to  give  the  County  Court  jurisdiction  of  the  sub- 
ject-matter, and  its  action  thereon  can  not  be  questioned 
collaterally,  for  the  order  would  not  be  void,  whether  it  ap- 
pointed the  wrong  person,  or  whether  it  gave  him  a  wrong 
designation;  nor  can  his  acts  under  the  authority  thereby 
conferred  be  collaterally  attacked.  Wight  v.  Wallbaum, 
39  m.  554;  Shepard  v.  Ehodes,  60  111.  307;  Meek  v.  Allison, 
67  111.  46. 
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Assuming  that  the  payment  of  the  note  could  have  been 
legally  made  to  the  executor  appointed  in  New  York,  before 
administration  was  commenced  here,  as  to  which  we  need 
express  no  opinion,  yet  it  was  no  defense  to  do  so  in  this 
case,  after  service  of  summons  on  the  bill  filed  by  the  local 
administrator,  nor  would  tho  subsequent  revocation  of  the 
letters  to  Lawler  and  the  appointment  of  the  appellee, 
change  the  situation  in. this  respect.  No  other  questions  are 
presented,  and  no  error  appearing  herein,  the  decree  will  be 
affirmed. 


^-^^U^l    Francis  M.  Fank  and  Ira  Lackey^  Late  Partners  under 

the  Firm  Name  of  Fu^nk  &  Lackey^  v. 
Erasmus  D.  Babbitt. 

1,  PLFADii^a — Trial  Without  Isixue  Joined-^  Waiver » — Proceeding  to 
trial  without  issue  being  made  upon  a  plea  is  a  waiver  of  a  formal  join- 
der and  is  cured  by  verdiot 

2.  E*RA.cncK — Examination  of  Witnesses— Leading  Questions,— Pta* 
ticular  circumstances  frequently  warrant  a  departure  from  the  general 
rule  as  to  leading  questions,  and  the  proper  course  to  be  pursued  in  each 
instance  rests  largely  in  the  sound  discretion  of  the  trial  judge,  and  his 
action  is  subject  to  review  only  in  case  of  manifest  abuse. 

8.  PAKTNERS—Jlfwapjproprtaf ion  of  Funds  by  One  qf  a  Firm.  -^ Where 
a  person  loans  money  to  a  partner  in  good  faith  as  being  for  partnership 
purposes,  he  is  not  to  be  prejudiced  by  its  misapplication  to  other  uses  by 
such  partner. 

4.  SABiE~I.oant?i^  Money  to  a  Partner— No  Firm  Lialrility, — A  per- 
son who  loans  money  to  a  party  who  is  a  member  of  a  firm  can  not 
recover  of  the  firm  by  showing  that  the  borrower  applied  the  money  to 
the  use  of  the  firm. 

6.  Instructions — When  a  Party  Can  Not  Complain  of  Error, — A 
party  has  no  right  to  complain  that  an  erroneous  principle  is  announced 
by  an  instruction  given  on  behalf  of  his  adversary  when,  at  his  request, 
the  same  principle  has  been  announced  in  othe^  instructions  given  in  his 
behalf. 

Memorandnm. — Assumpsit  on  fifteen  promissory  notes.  In  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  pre- 
siding.   Declaration,  fifteen  special  counts   and   the  common  counts. 
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Pleas:  First,  the  general  issue;  second,  no  consideration;  third,  denying 
the  execution  of  the  notes  sued  on;  fourth^  denying  the  joint  liability 
with  Lackey.  The  second,  third  and  fourth  pleas  sworn  to  by  defend- 
ant Funk;  defendant  Lackey  defaulted  and  jury  impaneled  to  try  the 
issues  joined  between  the  plaintiff  and  the  defendant  Funk;  verdict  for 
the  plaintiff,  damages  $4,240;  motion  for  a  new  trial  overruled  and 
judgment  on  verdict;  appeal  by  defendant  Funk.  Heard  in  this  court 
at  the  November  term,  1893,  and  affirmed.  Opinion  filed  April  28, 
18^ 

Appellants'  Brief,  Kerrick,  Lucas  &  Spencer  and  Fifer 

&  Phillips,  Attorneys. 

Where  credit  is  originally  given  to  one  partner,  the 
creditor  can  not  hold  the  partners  liable,  although  ihey  may 
receive  the  benefit  of  the  transaction.  The  debt,  bein^ 
separate  in  its  inception,  does  not  become  joint  by  the  sub- 
sequent application  of  the  funds  tp  the  purposes  of  the 
partnership.     Watt  v.  Kirby,  15  111.  200. 

The  implied  authority  of  one  partner  to  make  notes  in 
the  firm  name,  and  to  bind  the  firm,  extends  only  to  trans- 
actions in  reference  to  the  business  of  the  partnership,  and 
on  partnership  account.  One  partner  can  not  bind  the  firm, 
of  which  he  is  a  member,  by  giving  the  firm  note  in  satis- 
faction of  his  personal  indebtedness.  Wright  v.  Brosseau, 
73  111.  381 ;  Wittram  v.  Van  Wormer,  44  111.  525. 

The  mere  fact  that  the  firm  received  the  benefit  of  a  loan 
to  or  purchase  by  an  individual  partner,  does  not  make  it 
liable.  The  debt  being  his  debt,  his  division  of  the  proceeds 
or  consideration  has  no  eifect  on  the  creditor's  relations  to 
the  debt  or  the  debtor,  and  does  not  enable  the  creditor 
cither  to  look  to  the  firm  or  to  claim  pari  passu  with  the 
partnership  creditors  in  the  distribution  of  assets.  He  can 
look  only  to  the  person  he  trusted,  unless  that  person  was, 
in  fact,  an  agent,  and  it  is  in  the  determination  of  this  fact 
that  the  difficulty  lies,  etc.  Bates  on  the  Law  of  Partner- 
ship, Vol.  I,  Sec.  446. 

So  where  a  partner  borrows  money  on  his  own  responsi- 
bility and  credit  from  one  who  has  knowledge  of  the  exist- 
ence of  the  firm,  and  uses  the  money  for  the  firm  or  pays  it 
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into  the  firm,  it  is  his  debt  alone.    Bates  on  Farjbnership, 
Sec.  446,  450. 

Appellee's    Brief,    John    E.    Pollock  and  A.    J.   Bark, 

Attorneys. 

This  was  a  trading  partnership,  and  either  member  of 
the  firm  had  authority  of  law  to  borrow  money  and 
sign  the  firm  name;  and  it  is  immaterial  whether  the 
money  so  borrowed  was  used  in  the  firm's  business  or  not, 
if  the  money  was  loaned  in  good  faith  to  the  firm.  Gregg 
V.  Fisher,  3  111.  App.  261;  Pahlman  v.  Taylor,  75  111.  629; 
Walsh  V.  Lennon,  98  111.  27;  Ulery  v.  Ginrich,  57  111.  531; 
Wiley  V.  Thompson,  23  111.  App.  199. 

Mr,  Presiding  Justice  Boogs  delivered  the  opinion  of 
TFiE  Court. 

The  judgment  below  was  upon  the  verdict  of  a  jury  in 
favor  of  the  appellee  in  the  sum  of  $4,240,  against  Francis 
M.  Funk  and  Ira  Lackey,  as  partners,  composing  the  late 
firm  of  Funk  &  Lackey.  This  is  an  appeal  prosecuted  there- 
from by  Funk  alone.  The  declaration  was  in  assumpsit  and 
counted  upon  fifteen  notes  purporting  to  have  been  given  by 
said  firm  to  the  appellee.  Lackey  suffered  default.  Funk 
pleaded  (1)  general  issue;  (2)  no  consideration;  (3)  denial 
that  he  executed  the  notes;  (4)  denial  of  joint  liability.  The 
3d  and  4th  pleas  concluded  to  the  country  and  were  verified 
by  affidavit.  A  demurrer  to  each  of  them  was  overruled 
and  the  cause  submitted  to  the  jury  without  further  plead- 
ing as  to  them  and  without  issue  joined  on  the  plea  of  the 
general  issue.  It  is  urged  that  no  issue  as  to  the  3d  and  4th 
pleas,  or  the  plea  of  the  general  issue  was  submitted  for 
determination.  It  is  now  well  settled  that  proceeding  to 
trial  without  issue  being  made  upon  a  plea,  is  considered  as 
a  waiver  of  a  formal  joinder.  Such  an  irregularity  is  cure<l 
by  a  verdict.  Strohm  v.  Hays,  70  111.  41;  People  v.  Wibler, 
92  111.  288.  The  notes  in  suit  were  executed  by  Lackey  in 
the  name  of  the  firm  for  money  borrowed  of  the  appellee  at 
divers  times.    The  first  bore  date  December  13, 1890,  and  the 
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last  one  May  27,  1891.  Appellant  and  Lackey  were,  during 
that  period,  and  for  some  years  before  had  been,  partners  in 
business  as  retail  dealers  in  drugs,  paints,  oils,  etc.,  in  Bloom- 
ington,and  the  partnership  was  not  dissolved  until  September 
1891.  It  was  abundantlj^  proven  that  Lackey  signed  the 
firm  name  to  each  of  the  notes.  He  had  full  power  to 
borrow  money  for  the  purpose  of  the  partnership  and  give 
notes  of  the  firm  therefor.  Walsh  v.  Lennon,  98  111.  27;  17 
Amer.  &  Eng.  Ency.  of  Law,  p.  1018. 

Upon  this  point  there  seems  to  be  no  contention,  but 
counsel  for  appellant  insists  that  the  appellee  did  not,  in 
good  faith,  loan  the  money  to  the  firm,  but  upon  the  con- 
trary, understood  that  he  was  loaning  the  money  to  Lackey 
and  was  taking  the  notes  of  the  firm,  merely  as  security  for 
its  repayment  by  Lackey.  That  Lackey  had  not  power  to 
sign  the  firm  name  as  security  for  his  individual  indebted- 
ness is  beyond  dispute.  Appellant's  first  complaint  is  that 
the  court  permitted  counsel  for  appellee  to  repeatedly  and 
persistently  address  leading  and  suggestive  questions  to  the 
appellee  while  the  latter  was  testifying  in  his  own  behalf, 
and  that  by  this  course  counsel,  to  quote  from  appellant's 
brief,  "urged  and  almost  drove  the  appellee  to  swearing 
that  he  understood  at  the  time  he  loaned  the  money  that  it 
was  loaned  to  Funk  &  Lackey  to  be  used  in  the  business  of 
the  firm,  instead  of  the  plain  truth  which  the  witness  was 
incKned  to  tell,  that  he  in  fact  loaned  the  money  to  Lackey 
under  an  arrangement  that  notes  of  the  firm  were  to  be 
given  as  security."  The  appellee,  at  the  time  of  the  trial, 
was  nearly  eighty-six  years  old  and  the  infirmities  of  age 
may  have,  as  it  is  suggested,  demanded  some  latitude  in  the 
manner  of  the  examination  and  justified  in  some  degree, 
direct  and  pointed  interrogatories  and  even  suggestions. 
Particular  circumstances  frequently  warrant  departure  from 
the  general  rule  as  to  leading  questions  and  the  proper 
course  to  be  pursued  in  each  instance  must,  and  does,  largely 
rest  in  the  sound  discretion  of  the  trial  judge  who  has  op- 
portunities for  intelligent  and  correct  judgment  so  far  su- 
perior to  that  of  an  appellate  court  that  his  action  is  subject 
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to  review  only  in  case  of  manifest  abuse  of  the  discretion 
with  which  he  is  vested.  1  Greenleaf  on  Ev.,  Sec.  435;  1 
Thompson  on  Trials,  Sec.  360.  The  liberality  at  times  al- 
lowable was  in  this  instance,  it  seems  to  us,  carried  to  the 
verge  of  propriety  and  proper  judicial  discretion,  and  we 
might  be  disposed  to  regard  the  complaint  as  of  serious 
moment  but  for  the  fact  that  the  testimony  of  the  appellee 
upon  the  precise  point  seemed  to  have  abundant  confirma- 
tion in  the  evidence.  Lackey  testified  that  he  borrowed 
the  money  for  the  firm,  and  that  he  so  told  the  appellee. 
The  appellee  not  only  received  notes  of  the  firm,  but  he 
made  the  payments  of  the  money  for  which  the  notes  were 
given  by  checks  upon  a  bank  payable  to  Funk  &  Lackey^. 
Whether  this  money  so  borrowed  was  devoted  by  Lackey 
to  the  use  or  purpose  of  the  firm,  was  a  point  upon  which 
it  can  only  be  said  the  evidence  was  in  conflict.  Whether 
it  was  so  applied  did  not  touch  upon  the  point  to  which  the 
leading  questions  were  directed.  If  appellee  parted  with 
the  money  to  a  partner  in  good  faith  as  being  for  partner- 
ship purposes  he  is  not  to  be  prejudiced  by  its  misapplica- 
tion to  other  uses,  even  if  it  was  so  misapplied.  17  Amer. 
and  Eng.  Ency.  of  Law,  109S.  We  have  carefully  examined 
the  whole  evidence  and  have  reached  the  conclusion  that 
the  judgment  ought  not  be  reversed  upon  the  ground  alone 
that  the  leading  questions  were  asked.  It  is  urged  that  the 
court  improperly  modified  the  2d,  4th,  5th  and  7th  instruc- 
tions asked  by  appellant.  The  4th  as  modified  was  as  fol- 
lows, the  modification  being  in  italics :  "  The  court  in- 
structs the  jury  that  although  they  may  believe  from  the 
evidence  that  the  plaintiff  loaned  the  money  to  the  amount 
of  the  notes  offered  in  evidence  and  took  such  notes  there- 
for, yet  if  the  jury  further  believe  from  the  evidence  that 
such  money  was  in  fact  borrowed  for  the  use  of  Lackey, 
and  not  of  the  firm,  and  that  the  plaintiff  knew  such  fact 
(if  it  be  a  fact),  or  if  the  jury  believe  that  the  plaintiff  knew 
or  had  notice  that  Lackey  had  no  power  so  to  bind  the  firm, 
or  that  the  money  (if  any)  was  not  in  good  faith  loaned  to 
the  firm,  then  in  either  of  such  cases  the  jury  should  find 
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the  issues  for  the  defendant;  unless  the  plaintiff  has  proved* 
hy  a  preponderance  of  evidence  that  the  firm  of  Funic  cfe 
Lff^hey  did  in  fact  receive  and  use  the  tnoney  of  the  plaint- 
iffJ^    The  modification  wa5  erroneous. 

If  the  appellee  loaned  the  money  to  Lackey  individually 
he  had  recourse  for  its  repayment  upon  Lackey  alone,  and 
could  not  recover  from  the  firm  by  showing  that  Lackey 
applied  the  money  to  the  use  of  the  firm.  Watts  v.  Kirby, 
15  111.  200;  Bates'  Law  of  Partnership,  Vol.  1,  Sec.  446. 
The  other  instructions  about  which  complaint  is  made  were 
modified,  as  was  the  one  we  have  just  quoted,  the  objection 
being  the  same  as  to  all.  The  injurious  effect  of  the  modi- 
fications were  that  they  at  least  apparently  advised  the  jury 
that  liability  against  the  firm  would  exist  if  it  appeared 
from  the  evidence  that  the  firm  did  in  fact  receive  and  use 
the  money  loaned  by  the  appellee.  The  appellee  did  not 
base  a  right  of  recovery  upon  that  ground.  The  pleadings, 
evidence  and  instructions  in  this  behalf  indicate  no  such 
claim.  The  errors  in  the  instructions  are  confined  to  the 
series  given  for  the  appellant,  and  are  so  largely  attributable 
to  him  that  it  would  be  unjust  to  entertain  his  objections. 
The  appellant  presented  to  the  court  a  number  of  instruc- 
tions bearing  upon  the  question  of  the  liability  of  the  firm. 
We  have  examined  all  of  them  whether  given  as  asked,  mod- 
ified and  given,  or  refused,  and  find  the  theory  that  the  firm 
should  be  held  liable  by  the  jury,  if  the  proof  showed  it 
received  the  money,  distinctly  set  out  in  several  of  them  and 
directly  denied  in  none.  Instruction  number  8  asked  by 
appellant  was  as  follows:  "The  court  instructs  the  jury 
that  before  the  plaintiff  can  recover  in  the  case,  he  must 
prove  by  a  preponderance  of  evidence,  either  one  or  both,  of 
the  following :  First,  thoft  the  firm  of  Funk  cfe  Lackey  actually 
received  ike  money.  Second,  that  he  actually  loaned  the 
money  in  good  faith  to  the  firm  of  Funk  &  Lackey,  and  in 
good  faith  received  their  note  therefor,  the  law  being  that 
if  the  vumey  was  not  received  by  the  firm  and  the  money  was 
loaned  to  Ira  Lackey  personally,  then  the  plaintiff  can  not 
recover,  although  at  the  time  of  making  such  loans  the 
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^laintiif,  as  security  for  his  loans,  took  from  Ira  Lackey  a 
note  or  notes  signed  by  Funk  &  Lackey."  The  court  added 
as  follows  :  "  The  law  is,  if  the  money  in  question  was  bor- 
rowed by  the  defendant  Lackey,  and  the  same  was  not 
loaned  to  the  firm,  then  Lackey  had  no  authority  to  give  the 
firm  note  for  said  money,  so  borrowed,  without  the  consent 
of  Funk,"  and  gave  the  instructions  otherwise  as  asked. 
Instruction  No.  1,  asked  by  the  appellant  and  given  as 
asked,  is  as  follows : 

"  The  court  instructs  the  jury  that  if  the  plaintiff  has  failed 
to  prove  by  a  preponderance  of  the  evidence  that  Funk 
and  Lackey  received  the  money ^  and  if  the  jury  further  believe 
from  the  evidence  that  the  money  was  loaned  to  Ira  Lackey 
personally,  then  in  such  case  the  jury  should  find  a  verdict 
for  the  defendant.  Funk,  and  that  should  be  the  verdict 
of  the  jury,  although  it  may  appear  from  the  evidence  that 
Ira  Lackey  at  each  of  the  times  of  making  the  several  loans 
as  security  therefor,  gave  to  the  plaintiff  a  note  signed  Funk 
&  Lackey."  The  modification  now  complained  of  by  the 
appellant  declared  the  law  precisely  as  appellant  asked,  and 
procured  it  to  be  declared  by  his  other  instructions,  No.  1 
and  No.  8,  above  quoted.  The  error  did  not  occur  at  the 
instance  of  the  appellee  and  did  not  operate  to  support  or 
aid  his  ground  of  recovery.  He  did  not  base  his  right  to 
recover  upon  the  ground  that  the  firm  had  received  the 
benefit  of  money  loaned  by  him  to  an  individual  who  was  a 
member  of  the  firm,  but  upon  the  ground  that  he  had  loaned 
the  money  to  a  partner  to  be  applied  to  the  use  of  the  firm, 
and  that  the  firm  was  liable  therefor  whether  the  money 
was  so  applied  or  not.  The  appellant  sought  to  strengthen 
his  defense  by  offering  proof  tending  to  show  that  the  firm 
did  not  receive  the  money,  and  presented  instructions  No.  1 
and  8  in  relation  thereto,  which  the  court  gave.  The  modi- 
fication of  the  other  of  appellant's  instructions  now  assigned 
as  error,  but  made  harmonious  the  series  given  in  his  behalf. 
The  case  in  this  respect  demands  the  application  of  the  rule 
that  a  party  has  no  right  to  complain  that  an  erroneous 
principle  was  announced   by  an  instruction,  when  he  re- 
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quested  and  obtained  the  same  principle  to  be  declared  in 
instructions  in  his  behalf.  Con.  Coal  Co.  v.  Haenne,  146 
111.  page  614.  We  think  there  is  no  force  in  the  suggestion 
that  the  instruments  or  some  of  them  signed  by  the  firm 
and  produced  in  evidence,  were  not  promises  to  pay.  In 
legal  eflfect  they  were  notes  for  the  payment  of  money.  It 
may  be  true,  as  is  asserted,  that  the  appellant  will  be 
wronged  if  the  judgment  is  not  reversed;  but  if  true,  it  is 
because  he  was  deceived  and  unjustly  dealt  with  by  his 
partner.    The  judgment  must  be  and  is  affirmed. 


Levin  B.  Bobinson  v.  Bosannah  Briscoe^  Administratrix 
of  the  Estate  of  W.  T.  Briscoe.  Deceased. 

1.  LnnTATTONS— Aew  Promise  by  a  Co-debtor,— A,  co-debtor  is  not,  by 
the  mere  fact  that  he  is  such,  authorized  to  bind  his  associates  by  a 
mere  promise  to  a  new  contract,  although  it  may  be  in  respect  to  the 
old  debt. 

2.  Same — New  Promise  Prior  to  the  Act  of  1872.— An  express  promise 
to  renew  a  debt,  barred  by  the  statute  of  limitations,  must  be  uncondi- 
tional, or  the  condition,  if  any,  must  have  been  i)erformed,  and  such  a 
promise  made  prior  to  the  act  of  April  4, 1872(Hurd's  Statutes,  1893,  941), 
by  parol,  is  as  valid  and  effectual  as  if  made  in  writing. 

8.  Samr— After  the  Act  of  April  4, 1872— Promise  Must  he  in  Writ- 
ing.— ^Under  the  act  of  April  4,  1872,  if  any  new  promise  to  pay  shaU 
have  been  made,  in  writing,  on  any  note  or  other  written  evidence  of 
indebtedness  within  the  period  fixed  by  that  act,  an  action  may  be  com- 
menced thereon  at  any  time  within  such  period  after  the  making  of 
finch  promise  in  writing  to  pay. 

4.  Same — When  the  Promise  Must  he  in  Writing. — In  order  to  revive 
a  debt  barred  by  the  statutes  of  limitations  whdre  the  cause  of  action  has 
accrued  after  the  act  of  April  4, 1872,  took  effect,  the  new  promise  must 
be  in  writing. 

5.  Same — Requisites  of  the  Promise. — A  new  promise  to  arrest  the 
running  or  remove  the  bar  of  the  statute  must  be  made  by  the  debtor, 
as  debtor,  and  in  consideration  of  the  original  indebtedness. 

«.  Former  DECisiONS—jErpZaincd.— Harding  v.  Durand,  80  IlL  App. 
247,  explained. 

Memorandam. — Claim  in  Probate  filed  in  the  Ck)unty  Court,  and  by 
change  of  venue  taken  to  the  Circuit  Court  of   Clark  County;   the 
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HoBL  Ferdinand  Bookwalter,  Judge,  presiding.  Trial  by  jury;  ver- 
dict for  the  defendant  by  instruction  of  the  court;  judgment;  claim- 
ant appeals.  Heard  in  this  court  at  the  X^ovember  term,  1893,  and 
affirmed.    Opinion  filed  AprU  28,  1894. 

S.  S.  Whitehead,  attorney  for  appellant. 
Golden  &  Hamill,  attorneys  for  appellee. 

Mb.  Justice  Pleasants  delivered  the  opinion  op  the 
Court. 

This  was  a  claim  filed  by  appellant  in  the  County  Court 
against  the  estate  of  appellee's  decedent  and  tried  in  the 
Circuit  Court  on  a  change  of  venue. 

It  was  evidenced  by  two  promissory  notes,  one  signed 
by  John  B.  Briscoe,  Walter  Briscoe  and  the  decedent, 
dated  December  14, 1869,  for  $500,  payable  to  appellant 
one  year  after  date,  with  interest  at  ten  per  cent,  and  the 
other  by  John  B.  Briscoe  and  the  decedent,  dated  October 
12,  1870,  for  $200,  payable  to  appellant  at  ninety  days,  with 
like  interest.  On  the  first  were  indorsed  annual  payments 
of  the  interest  to  December  14,  1882,  and  on  the  other,  to 
Octbber  12,  1882. 

The  claim  was  filed  August  1,  1892,  being  soon  after  de- 
cedent's death,  and  more  than  five  years  after  the  period  of 
limitation  fixed  by  the  act  of  1849,  in  force  when  the  notes 
were  made,  had  expired,  and  the  issue  was  whether  the 
running  of  the  statute  had  been  arrested  or  its  bar  removed, 
as  to  him.  Upon  the  evidence  introduced,  the  jury  were 
instructed  to  find  for  the  defendant;  on  which  finding,  after 
a  motion  for  a  new  trial  had  been  overruled,  judgment  was 
rendered. 

This  instruction  is  the  only  alleged  error  relied  on. 

It  appears  that  these  notes  were  given  for  money  lent 
to  John  B.  Briscoe,  who  alone  made  all  the  payments,  and 
that  as  between  him  and  decedent  the  latter  was  onlv  a 
surety.  The  question  is  whether  there  was  any  substantial 
evidence  tending  to  prove  that  he  ever  expressly  directed, 
authorized,  induced  or  ratified  any  payment  that  was  made 


Third  Distbict — November  Term,  1893.    133 

■ — ■ — 1  ■  --_--■      -, ■  ■  ^. 

Robinson  v.  Briscoe. 

'  I  III 

on  them  or  either  of  them,  or  made  any  new  promise  in  any 
form  before  the  act  of  1872  took  effect,  or  afterward,  in 
writing,  to  pay  them. 

By  section  4  of  the  act  of  1845,  prescribing  the  limitation 
of  sixteen  years  for  "  actions  of  debt  or  covenant "  upon 
promissory  notes  and  other  instruments  therein  mentioned, 
it  was  further  provided  that  "  if  any  payment  shall  have  been 
made  on  any  such  instrument  within  or  after  the  said  period, 
then  an  action  instituted  thereon  within  sixteen  vears  after 
such  payment,  shall  be  good  and  effectual  in  law,  and  not 
after."  "  (R.  S.,  1845,  Ch.  66.)  The  act  of  November  1,  1849, 
extended  this  limitation  to  "all  actions"  founded  upon 
evidence  of  indebtedness  in  writing,  but  made  no  reference 
to  the  provision  above  quoted.     (1  Gross'  Stat.,  p.  430.) 

As  was  observed  in  Kallenbach  v.  Dickinson,  100  111.  430, 
that  provision  asserted  no  new  legal  principle  but  was  only 
declaratory  of  the  common  law;  nor  does  it  say  by  whom 
said  payment  shall  be  made,  nor  as  against  whom  only  the 
period  of  limitation  shall  run,  but  leaves  those  questions  to 
be  determined  by  the  principles  of  that  law.  And  by  nu- 
merous citations  in  the  same  opinion  it  is  shown  that  upon 
those  principles  the  running  of  the  statute  is  not  arrested  nor 
its  bar  removed  except  by  virtue  of  a  new  promise  of  the 
debtor  sought  to  be  charged,  with  all  the  elements  essential 
to  a  new  contract,  expressed  or  implied;  that  a  co-debtor  is 
not,  by  the  mere  fact  that  he  is  such,  authorized  to  bind  his 
associates  to  a  new  contract,'  although  it  may  be  in  respect 
to  the  old  debt;  that  an  express  promise  to  constitute  such  a 
contract  must  be  unconditional,  or  the  condition,  if  any, 
performed;  that  such  a  promise  by  parol  is  as  valid  and 
effectual  as  if  made  in  writing,  and  that  it  is  implied  by  an 
unconditional  admission  of  the  justice  of  the  debt,  or  by 
part  payment,  with  actual  and  affirmative  intention  to 
apply  it  on  the  debt. 

But  by  the  act  of  April  4,  1872,  the  period  of  limitation 
was  reduced  to  ten  years,  with  the  provision  that  "  if  any 
payment  or  new  promise  to  pay  shall  have  been  made,  in 
writing,  on  any  bond,  note,  bill,  lease,  contract  or  other 
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written  evidence  of  indebtedness,  within  or  after  the  said 
period  of  ten  years,  then  an  action  may  be  commenced 
thereon  at  any  time  within  ten  years  after  the  time  of  such 
payment  or  promise  to  pay."    E.  S.,  1891,  Ch.  83,  Sec.  16. 

Any  payment  or  new  promise  made  after  the  cause  of 
action  accrued  and  this  act  took  effect,  to  be  of  any  force, 
must  be  such  as  it  prescribed.  Drury  v.  Henderson,  143 
111.  315.  The  new  promise,  under  that  act,  therefore,  must 
be  "  in  writing."  Zeigler  v.  Tennery,  23  App.  133;  Bald- 
win V.  Baldwin,  26  Id.  176;  Davis  v.  Mann,  43  Id.  301; 
Bowles  V.  Keator,  47  Id.  98.  It  is  clear  that  the  unneces- 
sary statement  in  Harding  v.  Durand,  36  App.  247-8,  that 
the  verbal  recognition  of  the  debt  due  before  1 872  and  like 
promises  to  pay,  made  in  1875,  and  later,  would  have  revived 
it — overlooked  this  statute  and  the  preceding  decisions  of 
the  same  court  above  cited;  and  we  think  counsel  misun- 
derstand that  of  the  learned  judge  who  delivered  the  opin- 
ion in  Kallenbach  v.  Dickinson,  100  111.  on  page  434 — that 
"  a  parol  promise,  reviving  a  debt,  has  the  same  effect  as  pay- 
ment under  the  statute."  In  that  case,  which  was  an  ac- 
tion on  a  joint  note  due  in  1863,  against  the  makers,  of 
whom  only  one  was  served  with  process,  the  replication 
did  not  aver  any  new  promise  by  the  defendant  served,  but 
only  payment  by  his  co-maker.  Hence,  the  effect  of  a  parol 
promise  under  the  act  of  1872,  was  not  in  question  nor  at  all 
considered.  It  had  been  said  (on  p.  430)  that  the  defendant 
relied  on  the  limitation  act  of  1845,  under  which,  on  com 
mon  law  principles,  a  parol  promise  would  revive  a  debt,  and 
the  reference  in  the  statement  quoted  was  to  that  act.  Con- 
sidering the  effect  of  such  payment,  the  court  argued  that 
to  revive  the  debt  it  must  operate  like  the  promise,  that  is, 
as  a  new  contract,  practically  creating  a  new  debt  of  the 
same  character  or  dignity  as  the  old;  that  as  the  relation  of 
co-makers  did  not  empower  either  to  bind  the  other  by  his 
promise  to  a  new  contract,  it  did  not  empower  him  to  do 
so  by  payment;  and  that  as  the  payments  in  question  were 
not  expressly  authorized  nor  ratified  or  assented  to  by  the 
defendant,  they  afforded  no  evidence  of  a  new  promise  suffi- 
cient to  remove  the  bar  of  the  statute  as  to  him. 
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All  the  promises  shown  to  have  been  made  by  the  de- 
cedent here  were  made  after  the  full  period  of  the  statute 
bad  elapsed,  and  were  verbal  only.  These,  however  clear 
and  unconditional,  ,or  upon  whatever  new  consideration, 
were  insufficient  because  not  "  in  writing." 

Appellant  offered  a  deed  executed  in  1884  by  the  princi- 
pal debtor  to  the  decedent  and  two  others,  of  certain  lands, 
in  trust,  to  sell  the  same  and  apply  the  proceeds  in  payment 
of  certain  debts  of  the  grantor,  including  the  notes  here  in 
question,  and  to  prove  in  connection  therewith  that  the 
grantees  accepted  the  trust,  and  in  its  execution  obtained 
sufficient  means  but  did  not  apply  them  to  such  payment; 
all  of  which  the  court,  upon  objection  made,  excluded. 

It  is  said  this  evidence  would  have  tended  to  prove  a 
promise  in  writing  by  the  decedent  to  pay  them  upon  a  con- 
dition which  was  performed.  But  if  so,  which  we  do  not 
concede,  it  was  not  made  in  his  individual  capacity,  as  co- 
maker of  these  notes,  nor  in  consideration  of  his  persocal 
indebtedness  evidenced  by  them,  but  solely  as  a  co-trustee 
or  agent  to  pay  them  for  another  party  and  with  means  fur- 
nished by  him  for  that  purpose.  The  liability  created  or 
imposed  or  assumed  hy  it  was  no  other  than  it  would  have 
been  if  he  had  not  signed  them;  it  was  just  the  same  as 
that  resting  upon  the  other  trustees,  neither  of  whom  had 
signed  them.  A  new  promise,  to  arrest  the  running  or  re- 
move the  bar  of  the  statute,  must  be  one  made  by  the  debtor 
as  debtor  and  in  consideration  of  the  original  indebtedness. 
We  are  therefore  of  opinion  that  this  evidence  was  rightly 
excluded. 

There  was,  then,  no  proof  of  a  promise  which  directly 
and  as  such  would  aflFect  the  operation  of  the  statute. 

But  it  seems  to  be  claimed  that  if  words  merely  spoken 
would  not  aflFect  it  by  direct  operation  as  a  new  promise 
reviving  the  debt  from  the  date  of  the  promise,  they  might 
operate  by  way  of  estoppel  or  as  a  waiver  of  the  statute. 
This  is  a  distinction  without  a  substantial  difference.  We 
can  frame  no  form  of  words  which  would  express  an  inten- 
tion to  waive  the  statute  or  be  inconsistent  with  the  pro- 
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posed  defense,  that  would  not  also  amount,  expressly  or  by 
fair  implication,  to  a  promise  to  -pSLy  the  debt.  Such  were 
those  here  shown.  Neither  contained  any  representation 
or  admission  of  fact,  but  were  all  express  promises,  and 
they  must  operate,  if  at  all,  as  promises — new  and  positive 
agreements  to  pay.  In  the  Kallenbach  case,  supra,  the  Su- 
preme Court  quote  with  approval  the  following,  from  the 
opinion  in  Dickerson  v.  Myers,  12  Ind.  223 :  "  The  modem 
and  more  correct  doctrine  is  that  it  is  the  new  promise,  as 
such,  supported  by  the  original  consideration,  that  takes 
the  case  out  of  the  statute,  and  not  the  new  promise,  viewed 
merely  as  an  admission  of  the  debt."  Without  conceding 
that  a  party  may  be  estopped  to  plead  the  statute  by  any 
statement  or  admission  of  fact,  we  hold  he  can  not  be  by  a 
promise;  nor  do  we  know  of  any  way  in  which  he  can  waive 
it  but  by  a  failure  to  plead  it.  Promises  made  since  July  1, 
1872,  not  in  writing,  can  not  operate  to  revive  the  debt, 
nor  to  waive  the  statute,  nor  as  an  estoppel  to  plead  it. 

The  only  overt  act,  as  distinguished  from  a  promise,  that 
would  take  the  case  out  of  the  statute,  is  payment  in  part; 
and  it  is  claimed  that  there  was  evidence  in  this  case  tend- 
ing to  bind  the  decedent  by  those  here  shown. 

There  is  no  pretense  of  any  tending  to  show  that  the  de- 
ceased made  either  of  those  payments  or  any  part  thereof, 
or  contributed  to,  or  expressly  authorized,  directed,  encour- 
aged or  induced  any  or  either  of  them,  otherwise  than  by 
the  notes  themselves,  or  had  any  knowledge  or  information 
of  any  payment  before  or  when  it  was  made,  or  that  at  any 
time  when  or  after  he  was  informed,  if  he  ever  was  in- 
formed, of  any  such  payment,  he  said  one  word  in  refer- 
ence to  it.  The  most  that  can  be  claimed  is  that  he  was  not 
shown  to  have  repudiated,  objected  to  or  complained  of  it. 
But  it  is  contended  the  correct  rule  as  laid  down  in  the  Kal- 
lenbach case  is  that  if,  after  the  payment,  he  "  ratified  it, 
either  by  express  words  or  impliedly,  by  availing  himself  of 
the  benefit  of  it,  as  one  of  the  joint  makers,  then  the  stat- 
ute is  suspended  as  to  him  also." 

The  record  certainly  fails  to  show  any  evidence  whatever 


Thibd  District — Novembeb  Term,  1893.    137 

Robinson  v,  Briscoe. 

of  an  express  ratification.  Did  he  avail  himself  of  the  ben- 
efit of  these  payments,  in  any  such  way  or  sense  as  would 
imply  it  ?  They  certainly  did  avail  him,  but  they  did  so  of 
themselves,  by  operation  of  law,  in  extinguishing  pro  tanto 
the  debt  for  which  he  also  was  liable,  and  without  any 
action  on  his  part  to  that  end.  Batification,  express  or  im- 
plied, imports  action — something  more  than  passive  acqui- 
escence in  the  rightful  action  of  another  over  which  he  had 
no  control  or  right  of  control,  though  it  inured  to  his  bene- 
fit. It  was  not  only  the  right,  but  the  bounden  duty  of 
John  B.  Briscoe  to  make  these  payments,  regardless  of  any 
objection  or  protest  of  the  decedent.  He  therefore  made 
them  for  himself,  and  not  as  agent  or  by  authority,  express 
or  implied,  of  any  other.  Decedent  could  not  lawfully  pre- 
vent his  action,  nor  defeat  its  effect  to  discharge  him  pro 
tantOj  by  any  objection  or  prohibition  before  it  was  taken, 
or  any  repudiation  afterward.  He  can  not  be  said  to  rat- 
ify an  action  who  may  not  also  effectually  repudiate  it  as  to 
himself.  The  decedent  here  could  not  so  repudiate  it.  He 
doubtless  expected  and  desired  that  his  brother  should  pay 
both  principal  and  interest,  and  approved  of  the  payments 
made  when  informed  of  them.  But  had  he  so  expressed 
himself  he  would  and  should  have  been  understood  as  so  ex- 
pecting, desiring  and  approving  them,  as  to  be  made  and 
actually  njade  by  him  on  his  own  account,  as  the  real  debtor, 
in  his  own  right  and  according  to  his  own  duty,  and  not  as 
thereby  authorizing  him  to  bind  the  decedent  by  a  new  con- 
tract, reviving  or  extending  his  original  liability.  The  rea- 
soning of  Judge  Story  in  Ball  v.  Morrison  in  reference  to 
the  authority  of  a  partner  after  dissolution  of  the  partner- 
ship, quoted  and  approved  in  the  Kallenbach  case,  is  applica- 
ble and  unanswerable. 

We  therefore  agree  with  the  Circuit  Court  in  opinion  that 
there  was  no  evidence  tending  to  prove  a  promise  or  a  pay- 
ment that  would  avoid  the  effect  of  the  statute  of  limita- 
tions as  to  the  decedent.  The  instruction  complained  of 
was  proper' and  the  judgment  will  be  afllrmed. 
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Chicago  Guaranty  Fond  Life   Society  y.  Laura  E. 

Wilson. 

1.  Insubancb — Self-destruction — When  a  De/cTwe.— Where  a  policy 
of  life  insurance  expressly  provided  that  it  was  issued  in  consideration 
of  the  statements  contained  in  the  application  therefor,  making  it  a 
part  of  the  contract,  and  the  application  contained  the  following  state- 
ment, viz. :  "  We  further  agree  that  death  by  self-destruction,  whether 
sane  or  insane,  or  death  caused  or  superinduced  by  drunkenness,  or  by 
the  use  of  narcotics  or  opiates  within  tliree  years  of  the  date  of  the  policy 
herein  applied  for,  are  risks  not  assumed  by  the  society."  The  insured 
having  died  and  the  company  having  pleaded  the  condition  of  the  appli- 
cation in  defense,  it  was  held  that  the  question  a&  to  whether  the  insiu'ed 
came  to  his  death  by  self-destruction  was  one  of  fact  for  the  jury. 

Memorandum. — ^Action  of  assumpsit  upon  an  insurance  policy.  In 
the  Circuit  Court  of  Christian  County;  the  Hon.  Jacob  Fouke,  Judge, 
presiding.  Declaration  in  assumpsit;  pleas,  general  issue  and  that  the 
insured  came  to  his  death  by  self-destruction,  etc. ;  trial  by  jury;  ver- 
dict and  judgment  for  plaintiff;  defendant  appeals.  Heard  in  this 
court  at  the  November  term,  1898.  Reversed  and  remanded.  Opinion 
filed  AprU^,  1894. 

Appellant's  Bkibf,  James  Feake  and  Dbennan  &  Hogan 

Attorneys. 

It  is  competent  for  an  insurance'company  to  say  that  it  will 
not  hold  itself  liable  for  the  actions  of  the  assured  in  any 
state  of  insanity,  and  the  real  question  is,  can  the  court,  with 
such  a  contract  before  it,  attempt  to  measure  the  degree  of 
insanity.  It  is  enough  for  the  purpose  of  relieving  the  de- 
fendant from  liability  on  this  contract  that  the  insured  took 
his  own  life.  Life  Insurance  Co.  v.  Terry,  15  Wall.  580;  De 
Gogorza  v.  Knickerbocker  Life  Ins.  Co.,  65  N.  Y.  235;  Bige- 
low  V.  Berkshire  Life  Ins.  Co.,  93  U.  S.  284;  Supreme  Com- 
mandery  v.  Ainsworth,  71  Ala.  436;  Scarth  v.  Security  Mut. 
Life  Soc.,  70  Iowa  346;  Sappiger  v.  Covenant  Mut.  Ben. 
Ass'n,  20  111.  App.  595;  Mutual  Life  Ins.  Co.  v.  Lawrence, 
8  111.  App.  488;  Eiley  v.  Hartford  Life,  etc.,  Ins.  Co.,  25  Fed 
Kep.  315;  May  on  Insurance  (3d  Ed.),  Sec.  322. 
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Appellee's  Brief,  Kicks  &  Creighton,  Attorneys. 

The  contention  in  this  case  was  mainly  on  the  facts.  The 
vritnesses  were  before  the  jury.  They  heard  the  testimony, 
saw  their  demeanor  on  the  stand,  and  found  the  weight  of 
the  evidence  and  verdict  for  appellee.  The  judge  refused 
to  set  aside  the  verdict. 

Where  there  is  evidence  from  which  the  jury  could  prop- 
erly find  their  verdict,  it  will  not  be  disturbed,  though  the  evi- 
dence may,,  in  the  opinion  of  the  Supreme  Court,  justify  a 
different  result.  111.  &  St.  Louis  K.  E.  Co.  v.  Ogle,  92  111. 
353, 364;  Cohen  v.  Chick,  6  Brad.  280. 

Mr.  Presiding  Justice  Booos  delivered  the  opinion  of 
THE  Court. 

This  is -en  appeal  from  a  judgment  against  the  appellant 
society  upon  its  policy  of  insurance,  whereby  it  insured  the 
life  of  John  T.  Wilson  in  the  sum  of  $1,000  for  the  benefit 
of  the  appellee,  his  wife.  The  policy  expressly  provided  that 
it  was  issued  in  consideration  of  the  answers,  statements 
and  agreements  contained  in  the  application  therefor 
and  made  the  application  a  part  of  the  contract  of  insur- 
ance. The  application  contained  the  following  agreement : 
"  We  further  agree  that  death  by  self-destruction,  whether 
sane  or  insane,  caused  or  superinduced  by  drunkenness  or  by 
the  use  of  narcotics  or  opiates  within  three  years  of  the  date 
of  the  policy  herein  applied  for,  are  risks  not  assumed  by  this 
society."  The  application  was  received  by  the  society  on 
the  6th  day  of  February,  1892,  the  policy  written  on  the 
ISth  day  of  that  month,  and  the  deceased  came  to  his  death 
on  the  3d  day  of  August  of  the  same  year.  The  appellant 
company  pleaded  that  the  insured  intentionally  destroyed 
his  own  life  by  poison  administered  by  his  own  hand  which 
the  appellee  denied  by  appropiate  pleading. 

The  truth  of  this  issue  was  the  only  material  question  for 
the  determination  of  the  jury,  and  none  other  need  have 
attention  in  this  court.  The  insured,  at  the  time  of  his 
death,  was,  and  had  been  for  some  years,  assistant  railroad 
and  express  agent  of  the  Wabash  Railroad  Company,  at 
Morrison ville,  his  brother  being  agent.     On  the  day  of  his 
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death  he  left  the  office  about  the  noon  hour  and  went  to  his 
home.  The  appellee  (his  wife)  and  their  child  were  tempo- 
rarily absent.  He  ate  dinner,  which  had  been  prepared  by 
his  mother,  and  laid  down  upon  a  bed,  ostensibly  to  rest. 
His  mother  soon  after  discovered  that  he  was  unconscious, 
and  had  two  physicians  called.  They  testified  that  they 
found  him  in  a  comatose  condition,  suflfering  from  narcotic 
poisons.  They  found  at  his  side  in  the  bed  a  vial  which 
emitted  an  odor  of  chloroform,  and  was  discolored  by  stains 
indicating  that  it  had  also  contained  laudanum  or  opium. 
His  death  occurred  between  six  and  seven  o'clock.  His 
symptoms  and  suflferings  were  such  as  result  from  chloro- 
form and  opium  administered  internally.  The  physicians 
coincided  in  the  opinion  that  his  death  was  caused  by  these 
poisons,  and  the  record  is  barren  of  testimony  to  the  con- 
trary. It  is  idle  to  contend  that  the  drugs  were  adminis- 
tered otherwise  than  by  his  own  hand.  It  is  argued  that 
the  opiates  might  have  been  taken  without  suicidal  intent. 
It  appeared  in  the  proof  that  the  deceased  was  using  drugs 
to  relieve  an  irritation  of  his  gums  caused  by  a  new  set  of 
false  teeth.  The  evidence  from  which  this  appeared  is  that 
of  the  village  druggist  who  testified  that  he  compounded  a 
prescription  for  the  deceased  several  weeks  before  his  death, 
one  of  the  ingredients  of  which  was  laudanum,  but  he  also 
testified  that  he  saw  the  bottle  found  in  the  bed  by  the  side 
of  the  deceased,  and  that  the  label  upon  it  was  not  his  label, 
and  that  he  had  none  like  it.  Other  evidence  in  our  opin- 
ion not  only  entirely  refuted  the  supposition  that  the 
deceased  inadvertently  used  an  excessive  quantity  of  chloro- 
form and  laudanum,  but  conclusively  established  the  fact  to 
be  that  he  intentionally  took  his  own  life.  After  his  death 
and  upon  the  same  day,  an  envelope  was  discovered  in  a 
pocket  of  his  vest  which  was  upon  his  body.  It  was  ad- 
dressed in  his  own  handwriting  to  his  wife,  the  appellee, 
and  contained  a  letter  to  her,  as  follows : 

"  The  Wabash  Railroad  Company." 
Form  341.  Morrisonville  Station,  August  3,  1892. 

"  Laura  and  Baby :  Good-by  for  all  time  to  come.    Please 
don't  whip  the  baby.    Pay  anything  that  I  owed  Bohn  and 


Third  District — ^November  Term,  1893.     141 

Chicago  Guaranty  Fnnd  Life  Society  v.  Wilson. 

Bertman;  also  note  in  bank  signed  by  myself  and  F.  F 

Tufts. 

Tour  loving  husband, 

John. 

This  letter  was  upon  a  sheet  of  paper  furnished  by  the 
company  for  the  use  of  its  agents  at  the  station  at  Morri- 
sonville.  The  words  and  figures  "  Form  341.  The  Wabash 
BaUroad  Company,"  were  in  printing,  and  the  words  "  Mor- 
risonville  Station "  were  an  impression  of  a  rubber  stamp 
kept  in  the  office  at  the  station.  Otherwise  the  letter  was 
in  the  handwriting  of  the  deceased.  It  was  proven  also  that 
the  deceased  was  unable  to  adjust  his  accounts  as  clerk  of 
the  village,  and  that  his  successor  in  that  office  had  been 
appointed.  It  was  further  shown  by  wholly  uncontra- 
dicted evidence  that  a  package  of  money  which  had  been 
delivered  to  the  express  company  at  Morrison ville  for  trans- 
mission had  disappeared  from  the  safe  in  the  railroad  office 
at  that  station  a  few  days  before  his  death,  and  that  on  the 
day  after  his  death  the  express  envelope  in  which  this 
money  had  been  inclosed  was  found  in  a  drawer  of  a 
bureau  at  his  home.  The  envelope  was  identified  as  the 
identical  one  taken  from  the  safe  and  which  had  contained 
the  money.  When  found  one  end  was  cut  oflf  and  it  was 
empty.  Comment  in  detail  upon  the  letter  and  upon  the 
facts  proven  from  which  a  motive  for  self-destruction 
appears,  could  but  lead  to  unpleasant  reflections  upon  the 
dead,  and  seems  to  us  manifestly  unnecessary  to  convince 
the  judgment  of  any  one  as  to  the  conclusion  that  must 
inevitably  follow.  We  content  ourselves  therefore  with 
the  declaration  that  the  evidence  established  the  fact  to  be 
that  the  deceased  voluntarily  and  intentionally  ended  his 
own  life.  Instructions  as  to  the  liability  of  the  society 
under  such  stipulations  in  a  policy  when  death  is  caused  by 
an  insane  impulse  or  delusion  were  not  asked.  There  was 
no  evidence  upon  which  to  base  them.  The  finding  of  the 
jury  was  palpably  against  the  evidence  and  clearly  wrong. 
The  verdict  and  judgment  should  have  been  for  the  appel- 
lant society.  For  this  reason  the  judgment  must  be  and  is 
reversed,  and  the  cause  remanded. 
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S.  S.  Porter  y.  William  Brown. 

1.  Instructions— -Error  in  One  May  be  Cured  by  Another. — A. 
error  in  one  instruction  may  ba  corrected  by  the  statemants  of  another 

2.  Verdicts— If^^nJVb^  to  Be  Set  Aside.—When  there  is  a  conflict, 
with  an  abundance  of  evidence  on  the  part  of  the  successful  party  con- 
sidered by  itself  to  support  the  finding,  the  verdict  will  not  be  set  aside. 

Memorandnm. — Assumpsit.  In  the  Circuit  Ck)urt  of  McLean  County; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Declaration,  common 
counts;  plea,  general  issue;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  defendants  appeal.  Heard  in  this  court  at  the  November 
term,  1893,  and  affirmed.    Opinion  filed  April  28, 1894. 

Kerrick,  Lucas  &  Spencer,  attorneys  for  appellant. 

John  A.  Fulwiler  and  Rowell,  Neville  &  Lindlby, 
attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  op  the 
Court. 

Appellant,  residing  at  Normal,  owned  a  farm  of  250  acres, 
all  in  use,  three  or  four  miles  distant.  In  December,  1890,  he 
made  a  contract  with  appellee  by  which  the  latter  and  his 
son  were  to  work  it  and  board  such  extra  hands  as  might  be 
required.  For  their  work  they  were  to  receive  $40  per 
month — ^$22  for  appellee's  and  $18  for  his  son's — he  with 
his  family  to  occupy  the  farm  house  and  have  the  use  of  a 
cow,  a  truck  patch  and  a  team  to  tend  it  and  to  haul  his 
coal.  The  parties  differ  in  their  testimony  as  to  some  par- 
ticulars of  the  contract,  not  necessary  to  be  here  stated. 
Appellee  went  on  it  February  10,  1891,  and  remained  until 
March  20,  1893.  He  received  but  little  money  for  the  work 
done  and  board  furnished,  being  paid  mostly,  so  far  as  he 
was  paid,  in  groceries  and  other  necessaries  supplied  accord- 
ing to  his  orders.  Failing  to  agree  on  a  settlement,  appellee 
brought  this  suit,  in  assumpsit,  on  the  common  counts,  which 
was  tried  on  the  general  issue,  and  resulted  in  a  verdict  for 
plaintiff  for  $286.  After  an  unsuccessful  motion  for  a  new 
trial  and  judgment  entered,  the  defendant  appealed. 
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He  here  complains  of  no  action  of  the  court  except  the 
giving  of  the  first,  third  and  fifth  instructions  asked  for 
plaintiflf J  and  the  refusal  to  grant  a  new  trial. 

The  first  and  third  instructions  alike  told  the  jury  they 
could  not  properly  allow  any  item  of  defendant's  account 
the  evidence  showed  he  did  not  intend  when  it  was  fur. 
nished  to  charge  for,  if  any  such  were  furnished;  the  vice 
alleged  is  that  there  was  no  evidence  of  any  such  item 
charged.  Without  now  going  over  the  abstract  again  to 
ascertain  the  fact,  we  recall  one  small  charge  for  hauling 
wheat,  which  the  plaintiff  in  rebuttal  mentioned  as  such, 
and  the  defendant  so  understood  him,  as  was  shown  by  his 
following  the  statement  immediately  by  denying  that  "  he 
proposed  to  give  Mr.  Brown  the  hauling  of  the  wheat." 

The  fifth  was  that,. if  the  jury  believed  from  the  evidence 
that  plaintiff  rendered  services  for  defendant  and  boarded 
his  hands,  he  was  entitled  to  recover  therefor  the  contract 
price,  if  any  there  was,  "  and  if  no  contract  was  made " 
(evidently  meaning  no  express  contract  as  to  the  price), 
"  then  the  reasonable  value  of  the  same."  The  objection 
urged  to  this  is  that  it  did  not  limit  the  amount  to  the  rea- 
sonable value  as  shown  by  the  evidence.  The  next  preced- 
ing instruction,  however,  had  told  the  jury  that  ''  as  to  all 
items,  if  any,  of  defendant's  set-off,  the  price  of  which  the 
evidence  shows  not  to  have  been  agreed  on,  you  should  only 
allow  the  defendant  the  fair  and  reasonable  priqe  of  such 
items  as  shown  by  the  evidence; "  and  they  could  hardly 
fail  to  understand  that  the  same  rule  applied  to  like  items 
charged  in  plaintiff's  account.  And  this  was  immediately 
followed  by  the  first  instruction  asked  and  given  for  the 
defendant,  which  clearly  announced  it. 

The  only  other  point  urged  for  a  reversal  of  the  judg- 
ment— ^that  the  verdict  was  against  the  evidence — we  do  not 
propose  to  notice  particularly,  because  it  appears,  and  is  not 
denied,  that  upon  it  there  was  a  sharp  and  substantial  con- 
flict, with  an  abundance  on  the  part  of  plaintiff,  considered 
by  itself,  to  support  the  finding.  It  was  eminently  a  case 
for  the  jury. 

The  judgment  will  be  aflSrmed. 
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Chicago  &   Alton   Railroad  Company  t.  F.  M.  Morton 

and  G.  W.  Morton. 

1.  Railroad  Company— Dwfy  to  Erect  Gates,  etc.— The  statute 
makes  it  the  duty  of  a  railroad  company  to  erect  and  maintain  suitable 
and  sufficient  fences,  and  where  a  gate  is  a  part  of  a  fence  the  same 
duty  applies  to  the  gate.  v 

2.  Same — Oatea  and  Fences. — ^In  fencing  railroads  where  gates  are 
nece68ary  they  are  to  be  considered  as  parts  of  the  fence. 

8.  Instructions— On  Points  About  Which  There  is  No  Dispute.— It 
is  not  necessary  to  incorporate  in  an  instruction  an  element  about  which 
there  is  no  dispute. 

Memorandam. — Action  for  killing  horses.  In  the  Circuit  Court  of 
Morgan  County;  the  Hon.  Ctrus  Epler,  Judge,  presiding.  Declara- 
tion in  case;  plea,  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  defendant  appeals.  Heard  in  this  court  at  the  November  term, 
1893,  and  affirmed.    Opinion  filed  April  28,  1894. 

Plaintiff's  Instruction  No,  1: 

If  the  jury  believe  from  the  evidence  that  defendant  failed  to  keep 
and  maintain  suitable  and  sufficient  fences  and  gates  along  its  right 
of  way  where  the  said  right  of  way  passes  through  that  portion  of  the 
Morton  farm  mentioned  in  evidence,  to  prevent  horses  from  getting  on 
the  railroad,  and  by  reason  thereof  plaintiff's  horses  strayed  or  wandered 
upon  the  track  and  right  of  way  of  defendant,  as  charged  in  the  declara- 
tion, and  if  the  jury  further  believe  from  the  evidence  that  while  the 
horses  were  so  on  th^  railroad  track  the  engine-driver,  at  the  time  and 
just  before  the  horses  were  struck  by  the  engine,  was  careless  and  negli- 
gent in  looking  out  for  obstructions  on  the  road,  and  carelessly  and 
negligently  ran  the  engine  as  charged  in  the  declaration,  and  if  the  jury 
further  believe  from  the  evidence  that  by  reason  of  defendant's  failure 
to  keep  and  maintain  such  suitable  and  sufficient  fences  and  gates  as 
above  stated,  and  by  reason  of  the  negligence  of  the  engine-driver  as 
above  stated  the  horses  were  killed,  and  that  by  the  use  of  ordinary  care 
and  prudence  he  could  have  discovered  that  the  horses  spoken  about  by 
the  witness  were  on  the  railroad,  and  that  he  could  without  danger,  by 
the  use  of  ordinary  care,  have  stopped  the  train  before  striking  the 
horses,  and  did  not  do  so,  and  by  reason  of  said  negligence  and  want  of 
care  the  horses  were  killed,  then  you  should  find  for  the  plaintiff. 

WihhiAM  Brown,  attorney  for  appellant 

O.  P.  Thompson  and  E.  L.  McDonald,  attorneys  for 
appellees. 
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Mb.  Justice  Wall  delivered  the  opinion  of  the  Coubt. 

The  appellees  recovered  a  judgment  for  $4,800  against  the 
appellant  in  an  action  on  the  case  for  damages  sustained  by 
reason  of  the  killing  of  seven  horses  belonging  to  appel- 
lees bj  an  engine  with  a  train  of  cars  attached  passing  over 
appellant's  railroad.  The  declaration  alleged  in  the  first 
count  that  the  appellant  neglected  to  provide  suitable  and 
sufficient,  fences  to  prevent  horses  getting  on  the  road 
whereby  the  horses  in  question  strayed  upon  the  track  and 
were  struck  and  killed;  the  second  count  alleged  that  the 
train  was  negligently,  carelessly  and  recklessly  handled 
and  managed,  whereby,  etc.;  the  third  averred  neglect  to 
fence  properly  and  that  the  locomotive  was  negligently 
and  willfully  driven  upon  the  stock. 

The  jury  found  specially  that  there  was  no  negligence 
in  the  management  of  the  train,  but  that  the  fence  was 
not  suitable  and  sufficient  to  prevent  horses  from  getting  on 
the  track.  If  the  latter  finding  was  supported  by  the  evi- 
dence, the  appellant  was  liable. 

On  this  point  the  proof  is  that  there  was  a  gate  for  a 
farm  crossing,  opening  from  the  right  of  way  to  the  pas- 
ture of  the  appellees  through  which  the  stock  came  onto 
the  track. 

There  was  testimony  tending  to  show  that  this  gate  was 
not  sufficiently  safe;  that  it  was  somewhat  rotten  at  the 
points  where  the  hinges  were  placed  so  that  the  frame 
would  slip  back,  and  that  the  stake  which  had  been  driven 
down  to  keep  the  head  of  the  gate  from  passing  the  head 
post  had  rotted  off,  and  that,  although  the  fastening,  con- 
sisting pf  a  chain  and  hook,  was  fairly  good,  yet  the  gate 
would  play  back  and  forth  with  nothing  but  the  chain  and 
hook  to  hold  it.  In  this  condition  it  wjas  subject  to  be 
opened  by  the  action  of  the  wind  or  by  stock  rubbing 
against  it.  We  are  not  prepared  to  say  that  the  conclusion 
reached  by  the  jury  on  this  point  is  opposed  to  the  evi- 
dence. 

It  may  be  that  the  gate  was  left  open  by  some  person  pass- 
ing through  during  the  night  but  there  is  no  proof  of  it. 

Vofc.  LV  10 
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It  is  argued  that  the  plaintiffs  were  guilty  of  contributory 
negligence  because  a  few  weeks  previously  their  agent,  who 
had  charge  of  the  horses,  had  discovered  the  condition  of  the 
gate  and  had  placed  the  stake  against  it  in  such  a  way  as  to 
prevent  it  from  passing  the  post,  and  that  having  such 
knowledge  of  the  condition  of  the  gate  they  were  bound  to 
exercise  some  special  care  in  regard  to  it,  either  by  report- 
ing to  the  company  or  by  removing  the  stock  from  the 
pasture. 

The  statute  made  it  the  duty  of  the  company  to  erect  and 
maintain  a  suitable  and  sufficient  fence,  and  where  a  gate  is 
a  part  of  the  fence  the  same  duty  applies  to  the  gate  as  to 
any  other  part  of  the  fence. 

The  appellees  had  the  right  to  rely  upon  the  company  to 
perform  this  duty  and  to  expect  that  it  would  exercise  such 
vigilance  as  might  be  necessary  to  discover  that  the  gate 
was  getting  out  of  repair  and  becoming  unsafe. 

Had  the  section  men  been  duly  careful  they  would  have 
seen  the  stake  propped  against  the  gate  and  would  have 
made  the  necessary  repairs.  We  do  not  think  it  was  the 
duty  of  appellees  to  do  more  or  otherwise  than  they  did, 
and  we  are  of  opinion  that  on  the  facts  there  was  no  room 
to  charge  them  with  such  contributory  negligence  as  would 
bar  a  recovery. 

It  is  urged  that  the  first  instruction  given  for  appellees 
is  erroneous  in  that  it  makes  it  the  duty  of  appellant  to 
maintain  suitable  and  sufficient  fences  and  gates  when  the 
declaration  makes  no  charge  of  negligence  in  respect  to 
gates  but  only  in  respect  to  fences.  We  think  the  gate  may 
be  regarded  as  a  part  of  the  fence.  I.  0.  R.  R.  Co.. v.  Ar- 
nold, 47  111.  173;  C.  &  K  W.  Ry.  v.  Harris,  54  111.  528. 

It  was  evidently  so  regarded  on  the  trial,  for  there  was 
no  objection  to  the  proof  concerning  the  condition  of  the 
gate  on  the  ground  that  there  was  no  allegation  in  the  dec- 
laration under  which  it  was  admissible.  Not  only  so,  but 
in  a  number,  at  least  five  or  six,  of  the  instructions  given 
for  defendant,  the  subject  of  the  gate  and  the  duty  of  the 
company  in  relation  thereto  appeared  quite  prominently. 
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It  is  too  late  now  to  raise  such  objection. 

Another  objection  is  that  the  instruction  did  not  require 
the  jury  to  find  that  the  railroad  had  been  open  and  in  use 
for  six  months. 

There  was  no  contention  on  this  point,  for  it  appeared  that 
the  road  had  been  in  operation  for  a  number  of  years.  It 
was  not  necessary  to  incorporate  in  the  instruction  an  ele- 
ment as  to  which  there  was  no  dispute. 

A  third  objection  is  that  it  required  the  engineer  to  keep 
a  lookout  for  obstructions  and  to  discover  the  horses  on  the 
track,  and  was  not  only  not  based  on  the  evidence  but  in  con- 
flict with  the  ruling  announced  in  I.  C.  R.  R.  Co.  v.  Noble, 
142  IlL  578.  Had  this  assumed  duty  of  the  engineer  and 
neglect  thereof  been  made  a  ground  of  recovery  the  objec- 
tion would  be  well  taken,  but  it  will  be  seen  that  this  is 
added  to  the  alleged  negligence  in  failing  to  maintain  suffi- 
cient fences  whereby  the  animals  came  on  the  track. 

If  by  reason  of  such  neglect  to  fence  the  animals  did  stray 
on  the  track  and  were  killed  by  a  passing  locomotive,  the 
plaintiffs  had  a  good  cause  of  action,  and  it  was  not  neces- 
sary for  them  to  prove  negligence  on  the  part  of  the  en- 
gineer. 

So  far  as  the  instruction  added  this  element  to  that  of 
negligence  in  regard  to  the  fence,  it  furnished  no  ground  of 
complaint  to  the  defendant,  for  it  merely  required  more 
than  was  necessary  to  make  out  the  plaintiff's  case. 

A  further  objection  that  the  instruction  ignored  the  con- 
tention that  the  plaintiffs  were  guilty  of  contributory  neg- 
ligence need  not  be  noticed  if  we  are  correct  in  the  view 
already  stated  that  there  was  no  occasion  to  charge  them 
with  such  negligence. 

It  is  objected  that  the  second  and  third  instructions  are 
faulty  in  that  the  second  omits  any  rule  or  basis  for  the 
determination  of  the  damages,  and  that  the  third  compels 
the  jury  to  subordinate  their  own  judgment  to  that  of  the 
witnesses  as  to  the  values  of  the  animals  killed. 

The  second  Instruction  merely  stated  that  if  they  found 
for  the  plaintiffs  they  should  '^  assess  the  damages  at  such 
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amount  as  the  evidence  in  the  case  shows  they  are  entitled." 
We  see  no  objection  to  this,  nor  is  it  suggested  what  rule  or 
basis  could  be  furnished  to  aid  the  jury  in  considering  the 
evidence  on  this  point,  which  consisted  wholly  of  a  descrip- 
tion of  the  horses,  their  qualities,  etc.,  and  the  estimates  of 
the  witnesses  as  to  their  value. 

The  third  instruction  advised  the  jury  that  they  should 
be  governed  by  the  evidence  before  them  as  to  the  value  of 
the  horses  killed. 

This  was  correct.  There  was  no  evidence  offered  by  the 
defendant  as  to  the  value  of  the  horses — ^and  while  the  wit- 
nesses for  the  plaintiflFs  did  not  agree  precisely  in  their  esti- 
mates, there  was  nothing  else  before  the  jury  on  that 
branch  of  the  case.  "While  the  jury  were  at  liberty  to  con- 
sider the  evidence  in  the  light  of  their  own  judgment  and 
experience  and  give  it  such  weight  as  they  might  think  it 
deserved,  still  they  were  to  rely  on  it  and  make  up  their 
conclusion  from  it.  We  think  this  criticism  not  valid,  and 
the  more  so  in  view  of  the  fact  that  there  was  no  contest 
as  to  the  valuation,  and  that  it  was  not  alleged  in  the  motion 
for  new  trial,  nor  is  it  urged  in  the  brief  that  the  damages 
awarded  are  excessive. 

The  fourth  instruction  read  thus :  "  If  the  jury  believe 
from  the  evidence  that  the  plaintiffs  should  recover  in  this 
case,  the  form  of  your  verdict  will  be,"  etc.  It  is  objected 
that  it  left  the  determination  of  the  law  as  well  as  the  fact 
to  the  jury,  since  the}'  might  believe  the  plaintiff  should 
recover  when  the  law  was  clearly  the  other  way.  The  in- 
struction was  intended  to  advise  the  jury  merely  as  to  the 
form  of  their  verdict  in  case  they  should  find  for  plaintiffs, 
and  was  not  intended  nor  can  we  believe  it  was  by  them 
understood  as  authority  to  find  for  plaintiffs,  except  in  con- 
formity to  the  preceding  instructions,  wherein  the  court 
undertook,  to  state  the  law  applicable  to  the  case. 

No  complaint  is  made  in  the  brief  as  to  the  action  of  the 
court  in  regard  to  the  instructions  asked  on  behalf  of  ap- 
pellant. 

It  appears  that  some  were  refused  and  some  were  modi- 
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fied,  bat  that  the  law  was  given  very  fully  and  very  favor- 
ably to  the  appellant  upon  all  the  points  involved. 

The  case  has  been  twice  tried  by  jury,  both  verdicts  being 
for  the  plaintiffs,  and  in  view  of  the  evidence  upon  the  main 
question  at  issue,  the  suflBciency  of  the  fence,  and  of  the 
rulings  of  the  court,  we  are  of  opinion  the  judgment  must 
be  affirmed. 


George  Mcintosh  v.  Herman  Schroder. 

1.  Mechanic's  Lien— Time  in  Which  Suit  Must  be  Commenced— Liyn- 
itaiions. — ^A  biU  to  enforce  a  mechanic's  lien  must  be  filed  within  two 
yean  after  filing  the  statement  required  by  Section  4  of  Chapter  82,  R. 
S..  entitled  "Liens." 

2.  SAXE—SectioTis  4  and  S8  of  the  Act  to  he  Construed  in  Pari  Mate- 
ria,— ^Theee  two  sections  of  the  Mechanic's  Lien  Act  (R.  S.  Ch.  82)  are 
in  pari  materia,  and  to  obtain  the  benefit  of  the  act  the  creditor  must,  in 
every  case,  as  against  the  debtor  no  less  than  as  against  other  creditors, 
incumbrancers  or  purchasers,  file  his  claim  before  he  brings  his  suit. 

S.  Same — Time  for  Filing  Statement, — The  time  for  filing  the  state- 
ment by  the  creditor  claiming  a  lien  under  section  4  (K.  S.  Ch.  82)  is  not 
fixed  or  limited  as  against  the  debtor  himself,  but  as  to  other  creditors, 
incumbrancers  or  purchasers,  it  must  be  filed  within  the  four  months 
limited  by  section  28. 

Xeiiiorandam.~Suit  for  mechanic's  lien.  In  the  Circuit  Ck>urt  of  Mc- 
L3an  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Petition 
filed  August  80, 1893;  judgment  on  demurrer  to  petition;  appeal  by 
petitioner.  Heard  in  this  court  at  the  November  term,  1898,  and  af- 
firmed.   Opinion  filed  April  28,  1894. 

A.  E.  DbMange,  attorney  for  appellant. 

Appellee's  Brief,  Lillard  &  Williams,  Attorneys. 

The  statute  in  relation  to  mechanic's  liens,  being  in  dero- 
pration  of  the  common  right,  should  be  strictly  construed. 
It  should  not  be  enlarged  by  implication  or  by  uncertain 
construction,  but  should  be  given  only  such  force  as  clearly 
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belongs  to  it.  To  say  that  a  right  claimed  under  such  a 
statute  is  doubtful  is  substantially  tantamount  to  saying 
that  it  does  not  exist.  Shaw  v.  Chicago  &  C.  Mfg.  Co.,  144: 
111.  521;  Ottawa  Gas  Co.  v.  Downey,  127  111.  204. 

Unless  the  lienor  files  his  verified  claim  as  required  by 
Sec.  4,  he  can  acquire  no  mechanic's  lien  or  legal  right. 
Campbell  v.  Jacobson,  145  111.  404;  McDonald  v.  Rosengar- 
•ten,  35  111.  App.  71;  Beck  Lumber  Co.  v.  Halsey,  41  IlL 
App.  349. 

Mr.  Justice  Pleasa2jt8  delitered  the  opinion  of  the 
Court. 

This  was  a  bill  to  enforce  a  mechanic's  lien,  to  which  a 
demurrer  was  interposed  on  the  ground  that  the  suit  was 
not  commenced  within  two  years  after  complainant  filed  the 
statement  required  by  section  4  of  the  statute.  The  de- 
murrer was  sustained  and  the  bill  dismissed. 

Whether  the  complainant  by  this  delay  lost  his  right  to 
the  remedy  sought  is  the  only  question  presented.  Its  de- 
cision depends  upon  the  construction  to  be  given  to  the 
statute. 

Section  4  requires  that  "  every  creditor  or  contractor  who 
wishes  to  avail  himself  of  the  provisions  of  this  act  shall  file 
with  the  clerk  of  the  Circuit  Court  *  *  *  a  just  and 
true  statement"  of  his  claim,  setting  forth,  as  therein  par- 
ticularly described;  after  which  he  "  may  bring  a  suit  at 
once  to  enforce  the  same  by  bill  or  petition." 

Section  28  is  as  follows :  "  No  creditor  shall  be  allowed  to 
enforce  a  lien  created  under  the  provisions  of  this  act,  as 
against  or  to  the  prejudice  of  any  other  creditor,  or  incum- 
brancer, or  purchaser,  unless  a  claim  for  a  lien  shall  have 
been  filed  with  the  clerk  of  the  Circuit  Court,  as  provided 
in  section  4  of  this  act,  within  four  months  after  the  last 
payment  shall  have  become  due  and  payable.  Suit  shall 
be  commenced  within  two  years  after  filing  such  claim  with 
the  clerk  of  the  Circuit  Court,  or  the  lien  shall  be  vacated." 

Plaintiff  in  error  contends  that  the  lien  "  vacated  "  by  this 
delay  is  "  the  lien  created  under  the  provisions  of  this  act,  as 
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against  or  to  the  prejudice  of  any  other  creditor,  or  incum- 
brancer, or  purchaser;"  that  the  vacation  declared  is  a  vaca- 
tion only  as  against  them,  and  that  the  "claim"  on  which 
suit  must  be  brought  within  the  two  years  is  not  the  claim 
filed  "  as  provided  in  section  four,"  and  which  under  that 
provision  might  be  filed  after  as  well  as  within  four  months 
from  the  time  when  the  last  payment  became  due,  but  the 
claim  filed  within  the  four  months  as  provided  in  the  pre- 
ceding part  of  section  28. 

It  is  clear  that  this  contention  has  no  foundation  in  the 
expression  of  the  statute,  nor  do  we  think  it  necessarily  or 
plainly  implied  in  any  that  is  therein  used.  The  suggestion 
that  if  the  legislature  had  so  intended,  it  would  have  in- 
serted in  a  statute  well  understood  to  be  in  derogation  of 
the  common  law,  in  at  least  one  of  the  three  places  above 
indicated,  some  language  qualifying  and  explaining  what, 
as  it  stands,  is  manifestly  of  uncertain  meaning,  is  cer- 
tainly forcible. 

We  think  the  argument  against  the  holding  of  the  chan- 
cellor rests  alone  upon  and  as  inference  from  the  facts  that 
the  two  sections  are  so  far  apart  and  that  the  case  in  which 
the  lien  shall  be  vacated  is  stated  in  the  close  of  the  latter 
one,  of  which  all  that  precedes  is  exclusively  for  the  benefit 
of  other  creditors  or  incumbrancers  or  purchasers  by  requir- 
ing the  mechanic  to  file  his  claim  as  against  them,witbin  the 
time  therein  limited.  And  perhaps  the  first  impression  of 
the  reader  would  therefore  be  that  it  also  was  intended  to 
be  as  exclusively  in  their  interest. 

No  light  is  thrown  upon  the  question  by  any  intervening 
section,  and  little,  if  any,  by  reference  to  previous  forms  of 
the  lien  act.  These  two  sections  are  in  pari  materia^  and 
to  be  ^jonsidered  as  if  they  were  in  juxtaposition.  They 
provide  that  to  get  the  benefit  of  the  act  the  creditor  must 
in  every  case — as  against  the  debtor  no  less  than  as  against 
other  creditors,  incumbrancers  or  purchasers — file  the  claim 
before  he  brings  his  suit.  Upon  so  doing  "  he  may,"  if  he 
sees  fit,  at  once  commence  his  suit.  The  time  for  filing  it  is 
not  fixed  nor  limited,  as  against  the  debtor,  by  this  or  any 
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other  act,  however  it  may  be  as  to  the  right  to  maintain 
the  suit  thereafter  by  the  general  statute  of  limitations. 
But  as  against  other  creditors,  incumbrancers  or  purchasers, 
he  must  file  it  within  the  four  months  limited  and  desig- 
nated by  section  2S,  and  as  already  said,  in  that  case  as  well 
as  against  the  debtor  alone,  he  must  so  file  it  before  suit  com- 
menced. So  far  there  is  no  trouble  about  the  meaning. 
Then,  immediately  following  and  in  the  same  section,  but 
after  a  period,  is  the  limitation  of  the  time  for  the  com- 
mencement of  suit.  Had  the  expression  been  "  within  two 
years  after  attch  JUingj^  it  would  be  construed  to  refer  to 
the  filing  that  was  done  within  the  four  months,  because  no 
other  is  mentioned  in  the  preceding  part  of  the  section, 
though  there  is  in  fact  another  filing  of  such  claims  which 
is  different  in  time  and  effect.  But  the  language  is,  "  with- 
in two  years  after  filing  such  daimP  There  is  but  one 
"  claim  "  contemplated  by  any  preceding  expression.  It  is 
mentioned  in  this  section  by  express  reference  to  section  4, 
which  particularly  describes  it  and  requires  a  filing  of  it  in 
all  cases.  It  is  not  a  difference  in  the  claim  that  makes  a 
difference  in  the  operation  or  scope  of  the  remedy  provided 
by  the  statute,  but  only  a  difference  in  the  time  of  perform- 
ing the  act  of  filing  it.  The  reference,  then,  must  be  to  the 
filing  of  that  claim,  and  the  suit  must  be  commenced  within 
two  years  from  that  time,  whenever  filed,  and  whether  or 
not  in  time  to  ripen  a  lien  as  against  other  creditors,  or  in- 
cumbrancers or  purchasers. 

This  construction  is  also  supported  by  the  terms  em- 
ployed to  express  the  consequence  of  failure  to  commence 
suit  within  the  time  limited.  '*  The  lien  shall  be  vacated," 
not  postponed,  or  held  subject  to  others. 

We  see  no  serious  incongruity  in  the  operation  of  the 
statute  as  so  construed. 

For  the  reasons  stated  we  are  inclined  to  agree  with  the 
chancellor  and  will  affirm  his  decree. 
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James  Corner^  by  Ann  Comer ,  His  Next  Friend,  t. 

Tlieodore  Huston. 

1.  Escape —  What  w,  Under  Our  Law.  — ^A  sheriff  is  liable  for  an  escape 
if  he  allows  a  prisoner  confined  on  civil  process,  to  go  outside  the  jail, 
for  ever  so  short  a  time,  for  his  own  ease  or  comfort,  x>r  for  purposes 
foreign  to  the  object  of  such  confinement,  for  example,  doing  chores, 
and  the  lika 

2.  Same — The  Modem  i2ttfe.— Under  the  new  and  more  enlightened 
Bsrstem  of  the  present  day,  the  rule  found  in  the  older  books  relating  to 
voluntary  or  negligent  escapes  of  persona  confined  upon  civil  process,  is  ^ 
practically  obsolete. 

3.  Sheriffs — Duty  cut  to  Persons  Confined  on  Civil  Process. — ^The 
sheriff  must  keep  the  debtor  confined  in  the  jail  and  grant  him  no  priv- 
ilege or  indulgence  inconsistent  with  his  condition  as  a  prisoner  and 
permit  no  relaxation  of  the  confinement  of  his  person,  to  the  end,  not 
only  that  he  may  be  at  all  times  in  the  control  of  the  sheriff,  but  also 
that  such  imprisonment  may  be  actual,  irksome  and  a  service  of 
discomfort. 

4.  Same. — ^While  the  sheriff  may  not,  as  a  privilege  or  indulgence, 
allow  a  debtor  to  go  outside  of  the  jail,  he  can  not  be  held  conclusively 
liable  for  an  escape  upon  proof  that  he  has  taken  or  allowed  the  debtor 
to  be  so  outside  of  the  jail.  He  may  show  circumstances  which  induced 
him  to  so  allow  the  debtor  to  be  outside  of  the  jail,  and  from  such  circum- 
stances it  is  to  be  determined  whether  such  absence  from  the  jail  was 
temporary  and  justifiable  or  an  indulgence  or  privilege. 

Memorandum. — Action  against  a  sheriff  for  an  escape.  In  the  Cir- 
cuit Court  of  McDonough  County;  the  Hon.  Wiluau  Mabsh,  Judge, 
presiding.  Declaration  in  debt;  plea,  nil  debit;  trial  by  jury;  verdict 
and  judgment  for  defendant;  plaintiff  appeals.  Heard  in  this  court  at 
the  May  term,  1894,  and  affirmed.    Opinion  filed  June  22, 18d4. 

Plaintiff's  M,  £l8t  and  23d  instructions: 

3.  If  the  jury  find  from  the  evidence  that  the  defendant  was  the 
acting  sheriff  of  the  county  of  McDonough,  and  keeper  of  the  common 
jail  thereof,  at  the  time  when  the  execution  or  capias  against  the  body 
of  Samuel  McGee  was  placed  in  the  hands  of  said  defendant  or  any  dep- 
uty sheriff  of  his  to  execute,  if  the  same  was  so  placed  in  his  hands,  or 
that  of  any  of  his  deputies,  and  that  said  defendant  as  such  sheriff  or 
any  of  hia  deputies  arrested  said  McGee  under  and  by  virtue  of  said 
execution  or  capias,  and  that  said  plaintiff  or  his  mother  as  his  next 
friend  on  his  behalf  paid  said  defendant,  as  such  sheriff,  or  his  deputy 
or  turnkey,  said  defendant's  fees  as  such  sheriff  for  receiving  and  com- 
mitting said  McGee  to  said  jail,  and  his  board  at  the  time  of  such  com- 
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mitment  at  the  commencement  of  each  week  for  two  weeks,  and  that 
during  any  part  of  said  time  said  defendant,  or  his  deputy  or  jailer  or 
turnkey,  suffered,  permitted  or  allowed  said  McG^  to  go  outside  of  said 
jail  for  ever  so  short  a  time,  for  his  own  ease  or  comfort,  or  to  do  chores, 
then  the  plaintiff  is  entitled  to  recover  in  this  cause,  and  it  will  be  your 
duty  to  return  a  verdict  in  his  favor:  and  it  makes  no  difference  as  to 
the  plaintiff's  right  to  recover,  even  if  McGee  voluntarily  returned  to  or 
was  taken  into  custody  again  by  said  defendant  or  his  deputy  or  turn- 
key. 

21.  If  the  jury  believe  from  the  evidence  that  said  McGee,  at  any 
time  after  he  was  committed  to  jail  under  the  writ  read  in  evidence,  if 
he  was  so  committed,  and  during  the  time  for  which  his  board  had  been 
paid,  if  it  had  been  paid,  was  aUowed  to  go  outside  of  said  jail,  at  any 
onetime  or  more,  when  he  was  not  under  strict  guard,  then  the  plaint- 
iff is  entitled  to  recover  in  this  case,  and  you  should  find  a  verdict  for 
the  plaintiff. 

23.  If  the  jury  believe  from  the  evidence  in  this  case  that  said  Sam- 
uel McGee  at  any  time  after  he  was  committed  to  jail  under  the  writ 
read  in  evidence,  if  heVas  so  committed,  and  during  the  time  for  which 
his  board  had  been  paid,  if  it  had  been  paid,  was  allowed  to  and  did 
sleep  with  the  jailer  in  the  debtor's  room,  without  the  same  being  locked 
or  guarded,  or  was  allowed  to  go  into  a  room  or  rooms  not  a  part  of  the 
jail — to  wash  dishes  <»r  peel  potatoes,  or  for  any  other  purpose — when 
not  strictly  under  guard,  then  the  defendant  is  liable  in  this  case  and 
you  should  find  a  verdict  for  the  plaintiff. 

Brief  op  Plaintiff  in  Error,  L.  Y.  Sherman  and  D.  G. 

Tdnnioliff,  Attorneys. 

Any  relaxation  of  the  confinement  of  a  debtor  imprisoned 
on  final  execution,  is  a  constructive  escape,  although  the 
sheriff  should  have  him  within  his  control  or  in  his  power 
the  whole  time.  6  Amer.  &  Eng.  Ency.  of  Law,  p.  846,  title 
"  Escape;"  Benton  v.  Sutton,  1  B.  &  P.  24;  Hawkins  v. 
Plomer,  2  W.  Bl.  1048;  Crocker  on  Sheriflfs,  Sec.  566;  Plow. 
36;  3  Co.  44;  2  Inst.  381;  Kolls.  Abr.  806;  2  Addison  on 
Torts  (Woods  ed.),  Sec.  918;  Gwinn  v.  Hubbard,  3  Blaokf. 
14;  Plumleigh  v.  Cook,  13  111.  669;  Smith  v.  Hillier,  Cro. 
Eliz.  167,  6  Bacon,  tit.  Sheriff,  letter  H,  5;  Day  &  Whittle- 
sej  V.  Brett,  6  Johns.  22;  Bartlett  v.  Willis,  3  Mass.  Rep. 
86;  Smith  v.  Hart,  2  Bay's  R.  395;  Burrell  v.  Lithgow,  2 
Mass.  526;  Slemaker  v.  Mariott,  5  Gill  &  Johns.  406;  Latch 
16  Anon.  Vide  6  Bacon,  Abr.  158;  Style  465,  cited  2  Bac. 
Abr.  515;  Wilkinson  v.  Satler  and  Perry,  Cas.  tern.  Hardw. 
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310;  Plowden  37;  Com.  Dig.,  Escape,  G;  Palmer  v.  Hatch, 
9  Johns.  (K  Y.)  328;  Dunford  v.  Weaver,  84  K  Y.  445; 
Cowden  v.  Kerr,  6  Black  280;  Toll  v.  Alvord,  64  Barb.  (N. 
^  Y.)  568;  Lansing  v.  Fleet,  2  Jonson's  Cases,  31  Amer.  Dec. 
142;  Servis  v.  Marsh,  38  Fed.  Rep.  794  (1889);  Keim  v. 
Saunders,  13  Afl.  R  710;  120  Pa.  St.  121  (1888);  Wheeler  v. 
State  ^Kansas),  17  Pac.  Eep.  856. 

Where  defendant  in  ea.  sa.  bond  was  arrested  by  a  con- 
stable and  rescued  by  a  mob,  it  was  held  au  escape.  Abbott 
V.  Holland,  20  Ga.  598. 

So  if  the  sheriff  give  his  prisoner  the  keys  of  the  prison, 
though  he  does  not  go  without  the  walls,  it  is  an  escape. 
Wilkes  V.  Slaughter,  3  Hawks  (Tenn.)  211. 

Brief   of    Defendant    in  Ebrob,    Jacob  L.    Baily    and 

William  Prentiss,  Attorneys. 

Counsel  contended  that  the  process  under  which  the 
debtor  was  confined  was  void. 

It  may  be  laid  down  as  universally  true,  that  whenever 
the  process  by  virtue  of  which  a  party  is  arrested  is  void, 
no  action  can  be  supported  for  an  escape.  Abbee  v.  Ward, 
8  Mass.  79;  Tuttle  et  al.  v.  Wilson,  24  111.  553. 

"We  believe  this  writ  void  and  submit  our  reasons,  with 
authorities.  We  find  no  statute  in  this  State  specifically 
authorizing  executions  against  the  body  in  cases  of  tort, 
except  Sec.  5,  of  Chap.  77,  page  1385,  S.  &  C.  Stat.  111., 
title,  Judgments,  etc.,  be  so  construed,  and  Sec.  83,  Chap.  79, 
page  1463,  S.  &  C.  Stat.  111.,  title.  Justices  and  Constables. 
No  form  of  ca.  sa.  is  given  in  chapter  77,  but  one  is  given 
in  chapter  79  (Sec.  86).  This  is  the  only  form  given  in  our 
statutes  and  there  the  jailer  is  commanded  ^  to  receive  and 
keep  the  said  A  B  in  safe  custody  until  the  said  sum  and  all 
legal  expenses  be  paid  and  satisfied,  or  until  he  is  discharged 
by  due  course  of  law,  and  hereof  make  return,'  etc.  Where 
the  law  directs  that  process  shall  be  in  a  specified  form, 
such  provision  is  mandatory  and  a  failure  in  that  regard 
will  render  it  void."     Sidwell  v.  Schumacher,  99  111.  426. 

Every  county  has  two  sorts  of  jails,  one  for  prisoners 
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taken  by  the  sheriff  for  debt,  and  this  the  sheriff  may  ap- 
point in  any  house  or  where  he  pleases.  8  Bacon,  Ab. 
(notes  by  Bouvier,  title  H,  page  680). 

"  A  gaol  is  not  in  a  place  certain,  but  goes  with  the  person 
of  the  gaoler."  Smith  v.  Hiller,  Cro.  Eliz.  168,  cited  in 
Viner's  Abr't,  title,  Gaols,  Vol.  14,  9. 

The  duty  of  the  jailer  is  to  keep  the  debtor  in  safe  cus- 
tody and  not  grant  him  indulgences,  depending  upon  the 
favor  of  the  jailer,  until  the  debt  is  paid,  or  the  debtor  is 
otherwise  discharged  according  to  law,  and  if  this  is  done 
it  is  not  material  where  the  prisoner  is  kept. 

"  Imprisonment  is  the  restraint  of  a  man's  liberty,  the  i 
restraint  of  a  person  contrary  to  his  will.  It  may  be  in  a 
place  made  use  of  for  purposes  of  imprisonment  generally, 
or  in  one  used  only  on  the  particular  occasion,  or  by  words 
and  an  array  of  force  without  bolts  or  bars,  in  any  locality." 
See  Bouvier's  L.  D.,  689,  and  authorities  there  cited. 

"  Custody  is  the  state  of  being  guarded  and  watched  to 
prevent  escape;  restraint  of  liberty;  confinement;  imprison- 
ment." Webster's  Die.  (International),  360;  see  also  Cen- 
tury Dictionary,  1412. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  recovered  a  judgment  against  one 
Samuel  McGee  in  the  sum  of  $300,  damages  in  an  action  of 
trespass  for  an  assault  and  battery  upon  him,  upon  which 
an  execution  against  the  body  of  McGee  was  issued  and  de- 
livered to  the  defendant  in  error,  then  sheriff  of  McDonough 
county,  to  execute. 

The  sheriff  arrested  McGee  and  committed  him  to  the 
county  jail  on  the  29th  day  of  October,  1888.  The  plaintiff 
in  error  paid  the  fees  for  arresting  and  committing  McGee 
to  the  jail,  and  also  paid  his  board  weekly  in  advance  for 
two  weeks,  but  refused  to  pay  for  the  third  week  for  the 
reason,  as  plaintiff  alleges,  "  that  the  sheriff  did  not  and 
would  not  keep  McGee  confined  in  the  jail."  The  sheriff, 
because  of  the  refusal  of  the  plaintiff  in  error  to  pay  board 
for  the  third  week,  discharged  the  debtor  from  custody. 


Third  Distric*— May  Term,  1893.         157 


Comer  v.  Huston. 


Whereupon  the  plaintiff  in  error  instituted  an  action  of  debt 
against  the  sheriff  to  recover  damages  as  for  an  escape.  A 
trial  before  a  jury  resulted  in  a  verdict  and  judgment  for 
the  sheriff,  to  reverse  which  this  writ  of  error  is  prosecuted. 

The  case  made  by  the  plaintiff  in  error  is  not  that  McGee 
escaped  from  the  jail  or  from  the  custody  of  the  sheriff  within 
the  ordinary  meaning  of  the  word,  but  that  the  sheriff  volun- 
tarily permitted  him  to  go  and  be  outside  the  jail  at  different 
times  during  the  two  weeks  in  question,  which  as  counsel 
for  plaintiff  in  error  contend  amounted  to  an  escape  in  legal 
contemplation. 

The  sheriff  admitted  that  the  debtor  had  been  taken  out 
of  the  jail  into  the  jail  yard,  and  as  the  weather  was  cold, 
into  the  kitchen  of  the  sheriff's  residence  in  the  same  inclos- 
ure  with  the  jail  building,  and  was  permitted  by  the  court 
over  the  objection  of  the  plaintiff  in  error  to  introduce  tes- 
timony to  show  that  this  only  occurred  at  times  when  the 
debtor's  cell  or  room  in  the  jail  was  occupied  by  a  force  of 
workmen  engaged  under  the  order  and  direction  of  the 
board  of  supervisors  of  the  county,  in  placing  in  the  jail 
steam  heating  apparatus,  making  it  impracticable  to  safely 
confine  him  in  that  cell  or  room  at  such  times;  that  McGee 
refused  to  permit  the  sheriff  to  incarcerate  him  in  the  cells 
with  persons  confined  upon  criminal  charges;  and  that  McGee 
was  kept  under  close  or  strict  guard  at  all  times  when  he 
was  so  out  of  the  jail.  The  admission  of  such  testimony, 
and  that  the  court  instructed  the  jury  that  the  facts  it 
tended  to  prove,  if  established  by  a  preponderance  of  the 
evidence,  constituted  a  defense  to  the  action,  are  the  only 
exceptions  necessary  to  be  noticed. 

Counsel  for  plaintiff  in  error  have  collected  and  cited  in 
their  brief  quite  a  number  of  authorities  bearing  upon  the 
liability  and  duty  of  sheriffs  in  such  cases,  from  which  the 
rule  may  readily  be  deduced  that  nothing  but  the  act  of 
Gk)d  or  the  public  enemy  will  justify  a  sheriff  in  permitting 
a  prisoner  for  debt  to  be  outside  the  jail,  etc. 

It  is  well  said  in  Murfee  on  Sheriffs,  Sec.  190,  that  the 
books  abound  in  such  cases,  yet  that  most  of  this  law  is 
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under  the  new  and  more  enlightened  systems  of  the  present 
day  practically  obselete. 

The  duty  of  a  sheriflf,  as  we  are  disposed  to  declare  the 
law  now  to  be,  is  that  he  shall  keep  such  debtor  confined  in 
the  jail  and  grant  him  no  privilege  or  indulgence  inconsist- 
ent with  his  condition  as  a  prisoner,  and  permit  no  relaxa- 
tion of  the  confinement  of  the  person  of  such  debtor,  to  the 
end  not  only  that  the  body  of  the  prisoner  may  be  at  all  times 
in  the  control  of  the  sheriff,  but  also  that  the  imprisonment 
may  be  actual,  irksome,  and  a  source  of  discomfort,  so  far  as 
close  and  rigorous  confinement  in  the  jail  may  produce  such 
results.  Yet,  while  a  sheriff  may  not,  as  an  indulgence  or 
privilege,  allow  the  debtor  to  go  outside  the  jail,  it  can  not, 
we  think,  be  said  that  he  is  to  be  held  conclusively  liable  as 
for  an  escape,  upon  proof  that  he  had  taken  or  allowed  the 
debtor  to  be  out  of  jail.  He  may  show  the  circumstances 
which  induced  him  to  so  act,  and  from  such  circumstances 
it  may  be  determined  whether  the  absence  of  the  prisoner 
from  the  jail  was  but  temporary  and  for  justifiable  and 
good  cause  or  was  a  mere  indulgence  or  privilege  granted 
the  prisoner. 

The  view  of  the  law  we  have  expressed  is  not  inconsistent 
with  the  rule  announced  to  the  jury  in  the  2d  instruction 
given  at  /equest  of  plaintiff  in  error,  wherein  the  jury  are 
told  that  the  sheriff  should  be  held  liable  as  for  an  escape 
if  he  allowed  McGee  to  go  outside  the  jail  for  ever  so  short 
a  time /or  his  own  ease  or  comfort^  or  to  do  chores^  nor  with 
the  21st  and  23d  instructions  given  in  the  same  behalf,  in 
each  of  which  it  is  declared  that  the  sheriff  is  liable  for  an 
escape  if  he  permitted  McGee  to  be  out  of  the  jail  for  any 
purpose  when  not  under  strict  guard.  Having  procured  the 
law  to  be  so  given  to  the  jury,  the  plaintiff  in  error  can 
not  now  be  heard  to  complain  that  the  court  ruled  to  the 
same  effect  in  instructions  given  for  the  sheriff.  Com.  Coal 
Co.  V.  Hanni,  146  111.  614. 

The  jury  in  the  case  at  bar  at  the  request  of  the  plaintiff 
in  error  made  answer  to  twenty-seven  special  interroga- 
tories. 
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In  substance  these  findings  are  that  the  defendant  in  error 
caused  McGee  to  be  taken  out  of  the  jail  only  at  times  when 
the  workmen  were  putting  in  the  steam  heating  apparatus; 
that  it  was  necessary  to  do  so  at  such  times,  and  that  McGee 
was  always  under  strict  guard  when  so  outside  the  jail.  The 
evidence  sufficiently  warranted  the  conclusion  reached  by 
the  jury  as  to  these  facts,  and  we  are  inclined  to  agree  with 
the  trial  judge,  that  the  sheriff,  under  the  proof,  ought  not 
be  deemed  guilty  of  either  a  voluntary  or  negligent  escape. 
Had  the  jail  been  insufficient  to  secure  the  prisoners  therein 
confined,  "  then  the  sheriff  should  have  taken  the  debtor  to 
the  nearest  sufficient  jail  of  another  county,"  in  compliance 
with  Sec.  10,  Chap.  75,  entitled,  "  Jails."  But  here  the  jail 
was  not  so  insufficient.  Workmen  were  there  not  to  make 
it  stronger  or  more  secure,  but  to  provide  for  heating  it,  so 
that  those  confined  might  not  suffer  during  the  winter 
that  was  then  approaching.  Indeed,  the  evidence  is  that  it 
was  then  so  cold,  that  one  could  not  have  remained  in  the 
debtor's  rooiii  of  the  jail  without  suffering,  a  fact  also  worthy 
of  consideration,  in  connection  with  the  other  facts  bearing 
upon  the  propriety  and  legality  of  the  acts  of  the  sheriff. 

The  judgment  must,  we  think,  be  affirmed. 


"Wabash  Railroad  Co.  v.  J.  B.  Harris^  Doing  Business  as 

J.  B.  Harris  &  Co. 

1.  Common  Carriers— 'IVansparto^ion  to  Places  Beyond  Their 
lAnes. — Without  an  agreement  to  that  effect  a  raikoad  company  is  not 
hound  to  cany  goods  heyond  its  own  line,  hut  if  it  does  so  agree  its  com- 
mon law  liabiUty  extends  to  the  place  of  destination.  Its  acceptance  of 
goods  marked  to  a  place  beyond  its  own  line  is  to  he  construed  prima 
fade  as  a  contract  on  its  part  for  transportation  to  that  place. 

2.  Same — Acceptance  of  Goods  Marked  for  Transportation  to  Points 
Beyond  Their  Lines. — ^The  implied  contract  to  transport  goods  as  marked, 
arising  from  an  acceptance  by  a  common  carrier  of  goods  marked  for 
transportation  to  points  beyond  its  line  may  be  overcome  by  proof  of  a 
special  agreement  limiting  the  liability  in  this  particular. 

8.  SAME—Idmitations  in  the  Bill  of  Lading  or  Receipt — ^Where  the 
limitation  appears  only  in  the  bill  of  lading  or  receipt  given  to  the  shipper, 
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however  clearly  expressed,  the  mere  fact  of  its  acceptance  without  objec- 
tion by  the  shipper  is  not  conclusive  of  his  assent  to  it.  To  bind  him  it 
must  be  shown  that  he  accepted  it  with  a  full  understanding  on  his  part 
of  the  limitation,  and  intentionally  assented  to  it. 

Memorandnm. — Action  for  damages  for  failure  to  deliver  goods  by  a 
common  carrier.  In  the  Circuit  Court  of  Champaign  County,  on  appeal 
from  justice  court;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Trial  by  jury;  verdict  and  judgment  for  plaintiff ;  appeal  by  defendant. 
Heard  in  this  court  at  the  May  term,  1898,  and  afl^med.  Opinion  filed 
June  22,  1894 

Plaintiff' 8  instruction  No,  1: 

If  you  believe  from  the  evidence  that  the  defendant  company  or  its 
agents  at  Champaign  knew  said  trees  were  to  be  shipped  to  Troy,  Mo., 
and  said  agents  undertook  to  ship  the  same  to  Troy  within  a  certain 
time,  to  be  there  for  delivery  at  a  certain  time,  and  that  one  box  of  said 
trees  went  astray  and  did  not  reach  its  destination  until  nine  days  after 
the  time  agreed,  then  the  plaintiff  was  not  bound  to  receive  them;  and 
if  you  further  believe  from  the  evidence  they  were  of  no  value,  the  de- 
fendant would  be  liable  for  the  value  thereof. 

Defendant's  instruction  No,  9 : 

The  court  instructs  the  jury  that  the  plaintiff  had  no  right  to  refuse 
to  take  the  trees,  if  the  proof  shows  that  they  were  tendered  to  him  or 
his  agent  at  Troy,  Mo.,  unless  you  can  say  from  the  evidence  that  the 
trees  had  no  value.  And  if  you  believe  from  the  evidence  that  the  trees 
at  the  time  of  their  arrival,  as  shown  by  the  proof,  had  a  value,  then  it 
would  have  been  the  duty  of  the  plaintiff  to  have  received  the  trees  and 
made  tlie  best  disposition  of  them  that  he  could,  by  the  use  of  reasonable 
efforts. 

Geo.  B.  Burnett  and  Geo.  S.  Grover,  attorneys  for  ap- 
pellant. 

J.  L.  Eat  &  Booos,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

This  action  was  commenced  July  21, 1892,  by  appellee 
against  appellant  before  a  justice  of  the  peace  and  tried  on 
appeal  in  the  Circuit  Court,  resulting  in  a  verdict  and  judg- 
ment for  plaintiff  for  $166.58.  Having  failed  to  get  a  new 
trial,  defendant  took  this  appeal. 

Appellee  was  carrying  on  a  large  nursery  business  at 
Champaign.  On  November  3,  1891,  he  there  delivered  to 
appellant  for  transportation  three  boxes  of  fruit  and  orna- 
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mental  trees,  consigned  to  himself  at  Troy,  Missouri,  a  sta- 
tion on  the  St.  Louis  &  Hannibal  Railroad,  which  connects 
with  that  of  appellant.  He  had  informed  appellant's  agent 
that  they  were  sold  to  customers  about  Troy  who  would  ba 
notified  to  call  for  them  there  on  November  8th  and  re- 
quested him  to  look  up  and  fix  the  time  and  route  to 
meet  that  engagement.  They  arrived  at  Hannibal  on  the 
6th  and  two  of  them  at  Troy  on  the  8th,  but  the  third  was 
somehow,  not  shown,  delayed  until  the  17th.  Appellee's 
traveling  man  employed  to  make  delivery  was  there  from 
the  evening  of  the  7th  until  the  afternoon  of  the  9th,  when 
he  was  obliged  to  go  to  points  in  southern  Illinois  for  a  like 
purpose.  While  so  there  all  the  trees  in  the  missing  box 
were  called  for  by  parties  representing  themselves,  respect- 
ively, as  the  purchasers,  but  none  ever  so  called  again.  A 
local  agent  of  appellee  saw  several  of  them  shortly  after- 
ward, and  told  them  that  if  the  box  arrived  soon  he  would 
deliver  at  their  places  of  residence,  but  each  replied  that  he 
would  not  receive  them,  as  an  unfavorable  change  in  the 
weather  had  taken  place  by  which  the  ground  was  then 
frozen  two  or  three  inches.  He  wrote  to  appellee  for  in- 
struction and  was  directed,  in  case  they  should  arrive,  to 
have  nothing  to  do  with  them;  of  which  he  informed  the 
railroad  agent.  The  latter  having  so  reported  to  appellant's 
agent  at  Champaign  and  asked  what  he  should  do,  was  di- 
rected to  sell  them  for  the  most  he  could  get;  and  having 
further  reported  that  $10  was  the  best  oflFer  received,  was 
further  instructed  to  accept  it,  which  he  did.  The  aggre- 
gate amount  for  which  they  had  been  contracted  by  appel- 
lee was  $183.85. 

There  is  no  material  diflference  between  counsel  as  to  the 
law.  The  questions  made  are,  what  was  the  contract  be- 
tween the  parties  or  the  duty  imposed  upon  appellant,  who 
is  liable  for  the  loss  upon  the  facts  shown,  and  what  is  the 
measure  of  damages. 

Appellee  did  not  in  person  deliver  the  goods  to  appellant. 
They  were  sent  by  a  drayman,  who  brought  back  its  agent's 
receipt,  in  the  usual  printed  form,  with  the  blanks  filled  by 
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place  and  date  of  shipment,  name  of  consignee,  destination  oi 
the  goods — which  was  "  Troy,  Mo." — and  route,  "  via  Han- 
nibal." The  printed  part  contained  in  fine  type  a  statement 
of  the  company's  agreement,  "  to  transport  with  as  reason- 
able dispatch  as  its  general  business  will  permit  to  desti- 
nation, if  on  its  road,  or,  otherwise,  to  the  place  on  its  road 
where  same  is  to  be  delivered  to  any  connecting  carrier, 
and  there  deliver  to  the  consignee,  or  to  such  connecting 
carrier,"  upon  the  terms  and  conditions  set  forth  and  stated 
to  be  "  hereby  agreed  to  by  the  shipper."  They  express 
quite  a  number  of  limitations  of  the  carrier's  liability,  among 
which  are  one  confining  it  to  loss  or  damage  occurring  on 
its  own  line,  and  another  fixing  the  time  within"  which 
claims  for  loss  must  be  presented  and  suits  therefor  brought. 
Here  the  loss  or  damage  did  not  occur  on  its  line,  nor  was 
the  claim  formally  presented  within  the  time. 

Without  an  agreement  to  that  eflFect,  appellant  was  not 
bound  to  carry  these  goods  beyond  its  own  line,  but  if  it 
did  so  agree,  its  common  law  liability  extended  to  the  place 
of  destination.  Its  acceptance  of  them  marked  to  "  Troy, 
Mo.,"  should  be  construedj  prima  facie,  as  a  contract  on  its 
part  for  transportation  to  that  place.  I.  C.  R.  R.  Co.  v. 
Frankenberg,  64  111.  8S;  Field  v.*  C.  &  R.  I.  R.  R.  Co.,  71  lU. 
458;  Erie  Ry.  Co.  v.  Wilcox,  84  Id.  239;  W,  St.  K  &  P. 
Ry.  Co.  V.  Jaggerman,  115  Id.  407;  C.  &  K  W.  R.  R.  Co.  v. 
Church,  12  App.  17.  This  implication  from  the  marks  and 
destination  may,  however,  be  overcome  by  proof  of  a  special 
agreement,  limiting  the  liability  in  this  particular.  The 
cases  above  cited,  and  others  referred  to  in  them,  so  hold. 
See  also  C.  &  N.  W.  Ry.  Co.  v.  Chapman,  133  111.  96.  But 
where  the  limitation  appeared  only  in  the  bill  of  lading,  or 
receipt  given  by  the  carrier  to  the  shipper,  for  the  ^oods  de- 
livered for  transportation,  however  clearly  expressed,  the 
mere  fact  of  its  acceptance  by  the  shipper  without  objection 
was  never  held  conclusive  of  his  assent  to  it.  To  bind  him 
as  by  a  contract  it  was  necessary  to  show  that  he  accepted 
it  with  a  full  understanding  on  his  part  of  the  condition  or 
limitation  and  actually  intended  to  assent  to  it;  and  these 
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were  questions  for  the  jury.  Anchor  Line  v.  Dater,  68  111. 
369;  same  case  (as  Erie  &  Western  Tr.  Co.  v.  Dater)  in  91 
Id.  195;  C.  &  N.  W.  Ry.  v.  Montfort,  60  Id.  175;  Adams 
Express  Co.  v.  Haynes,  42  Id.  89. 

There  was  no  evidence  tending  to  show  an  actual  assent 
by  appellee  to  this  limitation  beyond  the  mere  fact  of 
his  acceptance  of  the  receipt  without  objection,  except 
that  he  knew  the  goods  were  to  go  by  way  of  Hannibal, 
and  that  appellant's  line  terminated,  as  to  their  carriage,  at 
that  point.  The  route  was  fixed  b}'^  verbal  arrangement 
with  its  agent  two  or  three  days  before  the  receipt  was 
accepted.  There  is  no  pretense  that  in  that  arrangement 
any  such  limitation  was  agreed  on  or  spoken  of.  He  testi- 
fied, in  chief,  for  defendant,  "The exact  conversation,  veria- 
tim^  I  don't  remember;"  and  being  then  asked,  "  What  was 
the  substance  of  vour  talk  with  him  as  to  where  the  Wa- 
bash  R.  R.  Co.  should  take  those  goods,"  he  answered,  "  We 
were  to  deliver  them  at  Troy."  And  further,  that  appellee 
telephoned  him  that  the  goods  were  to  go  to  Troy,  Mo., 
and  desired  that  they  be  rushed  through.  By  his  instruc- 
tions to^  the  agent  of  the  St.  Louis  &  Hannibal  Co.  after 
the  box  was  reported  missing,  he  showed  the  same  under- 
standing that  their  contract  was  for  through  transportation. 
Evidently  appellee  so  understood,  and  hence  made  his  claim 
against  the  Wabash  Company.  The  jury  were  therefore 
warranted  in  finding  that  he  did  not  knowingly  assent  to 
the  restriction  expressed  in  the  bill  of  lading,  or  "receipt," 
as  it  is  commonly  called  where  the  carriage  is  by  land. 
Hutchinson  on  Carriers,  Sec.  120.  In  C.  &  N.  W.  R.  R.  Co. 
V.  Chapman,  supra^  it  was  said  that  the  frequency  of  this 
question  of  actual  and  intentional  assent,  with  the  uncer- 
tainty of  its  determination,  and  consequently  of  the  rights 
and  liabilities  of  the  parties,  doubtless  induced  the  passage 
of  the  act  which  made  it  unlawful  for  a  railroad  corpora- 
tion to  limit  its  common  law  liability  safely  to  deliver 
property  at  the  place  to  which  it  is  to  be  transported,  "  by 
any  stipulation  or  limitation  expressed  in  the  receipt  given 
for  the  safe  delivery  of  such  property."    2  Starr  &  Curt.,  p. 
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1945  (R.  S^  Ch.  114,  Sec.  33).  This  common  law  liability 
was  to  deliver  safely  within  a  reasonable  time.  Here  the 
jury  found  that  the  pro|>erty  was  not  so  delivered;  and  if 
the  stipulation  or  limitation  so  expressed  was  not  void 
under  the  statute,  the  evidence  failed  to  show  it  was  such  a 
special  contract  on  the  part  of  appellee  as  would  bind  him 
notwithstanding  the  statute.  And  the  jury  further  found, 
specially,  that,  appellant  waived  the  presentation  or  notice 
of  his  claim  within  the  time  stated  in  the  receipt. 

These  findings  seem  to  be  supported  by  the  evidence,  and 
we  hold  they  establish  a  right  in  appellee  to  recover. 

But  it  is  urged  with  earnestness  that  the  instructions 
given  by  the  court  for  the  parties  respectively  are  in  direct 
and  irreconcilable  conflict,  and  that  those  given  for  the 
plaintiff  lay  down  a  very  erroneous  rule  for  the  measurement 
of  the  damages,  which  was  applied  by  the  jury. 

The  first  of  the  latter  as  stated  in  the  abstract  is  slightly 
variant  in  phraseology  from  the  record,  and  the  law  as 
therein  stated  is  conceded  in  the  one  numbered  nine  and 
given  for  the  defendant  as  asked,  and  substantially  also  in 
the  first  and  tenth.  Upon  careful  examination  of  the  two 
series  w^e  perceive  no  material  contradiction.  They  were 
given,  as  is  usual,  upon  difl'erent  theories  of  fact,  that  of 
plaintiff  being  that  by  unreasonable  delay  in  transportation 
the  goods  were  of  no  value  to  him  when  they  arrived,  and 
that  defendant  was  informed,  before  it  received  them  for 
transportation,  that  they  had  been  sold,  implying  a  certain 
sum  as  price,  and  vreve  to  be  delivered  to  the  purchasers,  at 
Troy,  on  the  day  stated,  and  that  of  the  defendant  that  they 
were  only  depreciated,  and  that  something  could  have  been 
realized  from  them  by  reasonable  effort  to  that  end.  They 
presented  questions  for  the  jury,  and  each  was  claimed  to 
be  supported  by  evidence. 

In  substance  the  instructions  were  that  upon  the  first  the 
plaintiff  was  not  bound  to  receive  them  and  the  defendant 
was  liable  for  what  would  have  been  their  value  to  plaintiff 
if  they  had  arrived  in  good  time,  which  was  the  price  at 
which  they  had  been  sold;  and  upon  the  second,  that  he  was 
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bound  to  receive  them,  whatever  may  have  been  the  delay 
and  consequent  depreciation,  and  use  all  reasonable  effort  to 
get  out  of  them  their  actual  value,  and  that  defendant  would 
be  liable  only  for  the  difference  between  what  could  have 
been  so  realized  and  what  would  have  been  their  value  to 
him  if  they  had  arrived  in  time.  Of  this  difference  appellee 
offered  no  proof  whatever.  Upon  his  theory  he  was  not 
required  nor  could  he  consistently  do  so.  He  did  make 
proof  of  the  price  at  which  he  had  sold  them. 

Was  there  any  evidence  tending  to  prove  his  claim  that 
by  reason  of  the  delay  they  were  of  no  value  to  him  when 
thev  did  arrive  ?  He  could  not  use  them  on  his  contracts. 
Those  in  the  two  boxes  which  came  in  time  were  all  taken 
and  paid  for  by  the  purchasers  at  the  prices  agreed  on, 
while  all  of  those  delayed  were  absolutely  refused,  and  only 
because  of  the  delay.  They  had  been  packed  for  a  carriage 
of  five  days  in  normal  weather.  They  were  out  fourteen. 
After  they  were  due,  but  before  they  came,  the  weather 
changed  and  the  ground  was  frozen.  Those  who  had 
wanted  them,  ordered  them  and  stood  ready^  to  pay  for 
them  then,  and  for  that  reason  declined  to  receive  them. 

Appellee,  a  nursery  man  of  large  experience  and  who 
knew  how  they  were  packed,  delayed  and  exposed,  thought 
the  purchasers  were  justified  in  refusing  to  take  them.  If 
they  who  had  so  wanted  them  refused  to  take  them,  what 
reason  had  he  to  suppose  that  others  might  be  induceid  to 
buy  them  notwithstanding  his  own  judgment  that  the  ex- 
posure must  have  unfitted  them  for  use  ?  He  had  no  facili- 
ties for  peddling  them  out,  nor  for  heeling  them  in,  storing 
or  otherwise  properly  caring  for  them  until  it  should  be 
known  whether  and  to  what  extent  they  had  been  injured, 
nor  could  he  take  them  back  to  Champaign  with  a  reason- 
able prospect  of  saving  them,  or  realizing  in  any  way  more 
than  the  cost  of  disposing  of  them.  In  short  they  were  then 
unmerchantable;  had  no  market  value.  That  it  afterward 
turned  out  that  many,  or  most,  or  nearly  all  of  them,  were 
not  seriously  injured,  and  by  the  care  bestowed  on  them 
lived  and  thrived,  is  not  material.    The  question  is  whether 
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there  was  reason  to  suppose  at  the  time  they  arrived,  that 
they  were  of  anj^  value.  The  railroad  company  sold  them 
for  ten  dollars,  the  best  oflfer  received.  That  was  no 
market  price,  but  a  mere  risk,  a  chance  taken  at  a  venture 
by  a  party  who  had  facilities  for  nursing  and  peddling 
them. 

We  think  the  circumstances  afforded  substantial  evidence 
that  to  appellee  they  really  had  no  value. 

But  if  they  had,  appellant  is  in  no  condition  to  claim  that 
it  exceeded  ten  dollars.  It  was  not  bound  to  sell  them  as  it 
did.  The  sale  was  therefore  an  appropri  ition  of  them,  and 
the  jury  seem  to  have  allowed  appellee  only  the  difference 
between  what  was  realized  on  them  and  what  they  would 
have  been  worth  to  him  if  they  had  arrived  in  time,  accord- 
ing to  the  rule  contended  for  by  appellant. 

We  are  inclined  to  the  opinion  that  justice  was  done  and 
the  judgment  will  therefore  be  affirmed. 


The  Chicago  &  Alton  Railroad  Company  v.  James  Hodge. 

1.  EvroENCE — Of  Negligence  Upon  Former  Occasions, — Upon  the 
trial  of  an  action  for  damages  sustained  for  killing  a  cow  which  came 
apon  a  railroad  through  a  gate,  witnesses  were  permitted,  over  objec- 
tion, to  testify  that  on  former  occasions  the  agent  of  the  company  had 
passed  through  the  gate  without  closing  it.    Hddy  reversible  error. 

Memorandum.— Action  for  killing  a  cow.  In  the  Circuit  Ck>urt  of 
Greene  County  on  appeal  from  justice's  court;  the  Hon.  Lyman  Lacey, 
Judge,  presiding.  Trial  by  jury;  verdict  and  judgment  for  plaintiff; 
defendant  appeals.  Heard  in  this  c<»urt  at  the  May  term,  1893. 
Reversed  and  remanded.    Opinion  filed  April  28,  1894. 

William  Brown,  attorney  for  appellant. 
James  R.  Wabd,  attorney  for  appellee. 

Mr.  Presiding  Justice  Bogos  delivered  the  opinion  of 
THE  Court. 

The  appellant  company  maintained  a  fence  about  its 
depot  grounds  at  the  station  of  Berden.    A  gate  was  pro- 
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vided  through  which  persons  could  pass  in  order  to  reach  the 
platform  and  depot  building.  A  cow  belonging  to  the  apjDel- 
lee  got  through  this  gate,  came  upon  and  passed  across  the 
platform  to  and  upon  the  track  of  the  railroad  almost  imme- 
diately in  front  of  an  approaching  train,  and  was  struck  and 
killed  by  the  locomotive.  This  is  an  appeal  from  a  judg- 
ment in  appellee's  favor  for  the  value  of  the  cow,  $30,  and 
for  $70  attorney's  fees,  a  total  of  $100.  The  cause  origi- 
nated before  a  justice  of  the  peace,  and  consequently  the 
grounds  of  recovery  must  be  determined  from  the  proof. 
The  evidence  does  not  justify  the  charge  that  the  animal  was 
killed  because  of  the  negligence  of  the  appellant's  agents  in 
charge  of  the  engine  or  train.  Liability  upon  that  ground 
was  not  referred  to  in  the  instructions  asked  or  given  the 
jury  for  the  appellee  in  the  trial  court,  and  is  not  urged  in 
the  brief  of  counsel  in  this  court.  The  alleged  default 
relied  upon  to  support  the  judgment  is  that  the  station 
agent  of  the  company  negligently  permitted  the  gate  to 
be  and  remain  open  at  the  time.  This  was  positively 
denied  by  the  agent,  and  the  evidence  pro  and  con  upon  the 
point  left  it,  to  say  the  least,  a  closely  contested  question  of 
fact.  The  court  permitted  witnesses  for  appellee,  over  the 
objection  of  the  appellant  company,  to  testify  that  the  agent 
had  upon  other  occasions  passed  through  the  gate  without 
closing  it  after  him,  and  had  not  closed  it  at  other  times 
when  he  knew  it  to  be  open.  This  testimony  was  incom- 
petent and  clearly  prejudicial  to  the  appellant.  When  con- 
sidered in  connection  with  the  first  instruction  given  for  the 
appellee,  which  in  substance  told  the  jury  that  the  appellant 
was  liable  if  the  agent  negligently  permitted  the  gate  to 
remain  open  (without  qualification  as  to  time  or  occa- 
sion), and  that  the  cow  passed  through  it  when  it  was 
open,  it  seemed  most  probable  that  such  incompetent  testi- 
mony contributed  not  a  little  to  the  conclusion  reached  by 
the  jury.  For  the  reasons  indicated  the  judgment  is  re^ 
versed  and  the  cause  remanded. 
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William  H.  Johnson  et  aL  y.  Charles  £.  Miller  et  al. 

1.  Judgments  and  Decrees — Requisites — In  Rem  and  in  Personam. 
— The  judgments  and  decrees  of  courte  must,  if  of  any  effect,  be  upon 
or  concerning  a  subject  over  which  the  court  has  jurisdiction;  if  the 
judgment  be  more  than  a  proceeding  in  rem,  that  is,  if  it  fasten  an  obli- 
gation upon  a  person,  in  other  words,  be  in  personam,  then  the  court 
must  have  had,  when  pronoiincing  it,  jurisdiction  of  the  person  against 
whom  the  judgment  is. 

2.  Courts  op  Equity— Power  to  Render  Personal  Decrees  for  the 
Payment  of  Money, — The  rendering  of  personal  decrees  for  the  payment 
of  money  due,  because  of  contractual  relations,  is  not  foreign  to  tlie 
jurisdiction  and  practice  of  courts  of  equity. 

3.  Pleadings — In  Writing,  may  he  Waived— Collateral  Attack, — 
Where  parties  voluntarily  go  into  court  and  invite  their  creditors  to  prove 
their  claims,  confessing  at  the  same  time  their  insolvency,  etc.,  they 
waive  the  necessity  of  formal  written  pleadings,  and  if,  in  accordance 
with  the  usual  custom  in  such  cases,  claims  are  proven  and  allowed  with- 
out the  formality  of  written  pleadings,  and  decrees  rendered  therefor, 
such  decrees  can  not  be  attacked  collaterally  upon  the  ground  that  they 
are  not  justified  by  the  pleadings. 

4.  Jurisdiction— 77i6  Te^t  of.— The  test  of  jurisdiction  is  whether  the 
court  had  power  to  enter  upon  the  inquiry;  not  whether  its  methods 
were  regular,  its  findings  right,  or  its  conclusions  in  accordance  with  the 
law. 

5.  Courts— Can  Not  Act  upon  TJieir  Own  Motion— Power  Not  Depend- 
ent upon  Written  Pleadings.— X  court  can  not  act  sua  sponte;  some 
party  must  in  some  w^ay  call  upon  it  to  act;  but  the  power  of  a  court  of 
general  jurisdiction  to  pronounce  judgment,  when  proceeding  according 

(168) 
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to  the  couiBe  of  the  common  law,  does  not  necessarily  depend  upon  the 
existence  of  written  pleadings. 

6.  JxjDQMESTS—Esaentiala  of  the  Record— -Collateral  Attack.— The 
essential  thing  to  be  shown  by  the  judgment  record  is  the  bringing  or 
coming  of  the  parties  before  the  court  and  the  hearing  and  determina- 
tion by  the  court  of  the  matter  concerning  which  it  is  called  upon  to 
act  In  determining  what  this  matter  is,  if  it  can  be  gathered  from  all 
the  allegations,  either  directly  or  inferentially,  that  the  relief  granted  or 
denied  was  sought  or  that  the  party  was  entitled  thereto,  the  judgment 
will  be  shielded  from  collateral  attack. 

7.  Same — When  Not  Void, — A  judgment  is  never  void  for  defects 
in  a  petition  which  is  amendable. 

8.  Same — Presumptions  in  Favor  of— Collateral  Attack — Burden  of 
Proof, — Every  presumption  is  in  favor  of  the  judgment  of  a  court  of 
superior  jurisdiction,  proceeding  within  the  scope  of  its  general  powers, 
and  he  who  collaterally  assails  it  must  show  a  want  of  jurisdiction. 

9.  Courts — Presumptions  in  Favor  of  Jurisdiction,  — Every  presump- 
tion is  in  favor  of  the  jurisdiction  of  a  court  of  superior  jurisdiction. 

10.  WAivmL—Itight  to  Object  that  a  Party  has  a  Remedy  at  Law. — 
The  objection  that  a  complainant  has  a  remedy  at  law  may  be  waived 
by  a  failure  to  insist  upon  the  same  in  the  answer,  or  by  conduct  incon- 
sistent with  an  insistence  upon  such  objection. 

11.  Practice  in  Chancery— Cowr^  Not  Bound  to  Take  Notice  of  What 
is  in  the  Answer. — A  court  of  chancery  has  no  knowledge  of  what  is 
contained  in  the  answer  of  a  defendant  until  its  attention  is  called 
thereto. 

12.  Same — Parties  to  the  Suit — ^In  equity  it  is  the  right  of  each  liti- 
gant to  insist  that  the  real  parties  in  interest  shall  be  made  parties  to  the 
suit,  and  that  those  having  no  interest  or  title  in  the  subject-matter,  be 
dismissed  therefrom. 

13.  YOKUS -Judgment  and  decrees. — The  modem  rule  is,  the  terms 
"decreed,"  "resolved,"  "ordered,"  "judgment  rendered,"  etc.,  are 
equivalent  to  original  technical  terms  ("  have  and  recover,"  as  at  law, 
or  "ordered  that  the  party  pay"  as  in  equity),  provided  the  entry  shows 
an  actual  giving  of  judgment  and  exhibits  what  is  required  to  be  speci- 
fied with  cleamess  and  precision. 

Memorandam. — ^Proceedings  in  chancery.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Lorin  C.  Colxins,  Judge,  presiding.  Creditor's 
biU;  bill  dismissed  for  want  of  jurisdiction;  appeal  by  complainants. 
Heard  in  this  court  at  the  October  term,  1898.  Reversed  and  remanded. 
Opinion  filed  February  1, 1804. 

Statement  of  the  Case. 

The  brothers,  Simon,  Rudolph  and  Joseph  Deimel,  copart- 
ners under  the  firm  name  and  style  of  B.  Deimel  &  Bros., 
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were  engaged  in  the  furniture  business  in  Chicago,  for  some 
years  prior  to  January  6,  1890,  and  during  the  four  years 
immediately  preceding  that  date  they  also  had  a  branch 
store  in  the  city  of  New  York,  which  was  in  charge  of 
Simon  Deimel. 

On  the  last  mentioned  date,  said  Simon  Deimel  filed  a  bill 
in  the  Circuit  Court  of  Cook  County,  against  his  copartners, 
Rudolph  and  Joseph,  in  which  he  alleged  the  insolvency  of 
the  partnership,  that  his  copartners  had  overdrawn  their 
accounts,  and  sought  the  dissolution  of  the  partnership,  and 
as  incidental  thereto,  the  appointment  of  a  receiver  to  take 
charge  of  the  assets  and  distribute  the  same  among  the 
creditors. 

Immediately  upon  the  filing  of  this  bill,  Rudolph  and 
Joseph  Deimel  voluntarily  appeared  without  service  and 
filed  their  answers,  in  which  they  admitted  all  the  allega- 
tions of  the  bill  except  that  they  had  overdrawn  their 
accounts,  and  upon  consent  of  complainant  and  defendants 
to  said  bill,  Frank  A.  Helmer  was  on  said  date  appointed 
receiver  of  said  partnership,  with  the  usual  powers  of  a 
receiver  in  chancery. 

On  January  ISth,  after  he  had  taken  possession  of  a  por- 
tion of  the  assets  of  said  firm,  and  after  there  had  been  a 
reference  to  a  master  in  chancery  to  take  proofs  of  claims, 
the  said  Frank  A.  Helmer  resigned  as  such  receiver,  and 
Thomas  Parker,  Jr.,  was  appointed  his  successor. 

The  reference  to  the  master  directed  him  to  state  an 
account  and  receive  proofs  of  claims. 

In  pursuance  of  the  order  to  make  proof  of  claims,  Julius 
Schmits  and  the  American  Oak  Leather  Company  filed 
with  the  master  their  claims  against  the  estate  and  made 
proof  thereof.  Whereupon  the  master  reported  in  favor 
of  the  allowance  of  the  claims,  and  that  he  found  due  and 
owing  to  claimant,  Julius  Schmits,  from  the  firm  of  R. 
Deimel  &  Bros,  and  the  individual  members  composing  said 
firm,  the  sum  of  $7,967.65,  and  that  there  was  due  and 
owing  to  the  American  Oak  Leather  Company  from  the 
said  firm  of  R.  Deimel  &  Bros.,  and  the  individual  mem- 
bers composing  said  firm,  the  sum  of  $383.10. 
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After  fhe»  vejiorts  had  been  filed  in  the  Circuit  Court, 
solicitors  for  complainant  mad  defendants  in  said  bill  filed 
exceptions  thereto.  These  exceptioTW  were  stricken  from 
the  files  because  no  exceptions  had  been  filed  before  the 
master.  Of  the  hearing  had  before  the  master  at  which  tbe 
evidence  in  support  of  these  claims  was  heard,  the  solicitors 
for  complainants  and  defendants  were  given  and  had  due 
notice. 

After  the  exceptions  filed  to  the  reports  of  the  master 
had  been  stricken  from  the  files,  and  upon  notice  to  the 
solicitors  for  the  parties  to  said  bill,  the  court  confirmed  the 
reports  of  the  master,  and  upon  the  report  on  claim  in  favor 
of  Julius  Schmits,  awarded  a  decree  against  the  firm  of  E. 
Deimel  &  Bros.,  and  the  individual  members  composing 
said  firm,  in  the  sum  of  $7,967.65,  and  ordered  that  said 
Julius  Schmits  have  execution  therefor.  And  upon  the 
report  on  claim  in  favor  of  said  American  Oak  Leather 
Company  the  court  awarded  a  decree  in  favor  of  said  claim- 
ant and  against  the  firm  of  K.  Deimel  &  Bros.,  and  the 
individual  members  composing  said  firm,  in  the  sum  of 
$383.10,  and  ordered  that  said  American  Oak  Leather  Com- 
pany have  execution  therefor. 

Upon  the  same  day  that  these  decrees  were  entered  in 
the  Circuit  Court,  William  H.  Johnson,  holding  a  judgment 
note  o^inst  the  firm  of  R,  Deimel  &  Bros,  for  the  sum  of 
$9,000,  had  judgment  confessed  thereon  in  the  sum  of 
$9,312,  against  said  Simon,  Eudolph  and  Joseph  Deimel. 

Executions  were  issued  upon  these  decrees  and  upon  the 
judgment  in  favor  of  William  H.  Johnson  and  placed  in  the 
hands  of  the  sheriff  of  Cook  county  to  be  made  in  due 
form  of  law.  These  executions  were  thereafter .  returned 
by  said  sheriff  wholly  unsatisfied. 

Upon  these  executions  being  returned  unsatisfied,  the  said 
Schmits  and  the  said  American  Oak  Leather  Company  and 
said  Johnson  joined  in  a  creditor's  bill,  making  principal 
defendants  thereto  Kudolph  Deimel,  Simon  Deimel  and 
Joseph  Deimel,  with  whom  were  joined  as  associate  de- 
fendants Herman  Schaffner,  Abraham  G.  Becker,  Ignatz 
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Deimel,  Anna  Deimel,  and  numerous  other  parties  named 
in  said  bill,  and  who  are  charged  with  having  been  parties 
to  frauds  alleged  to  have  been  practiced  by  the  said  prin- 
cipal defendants,  and  having  participated  in  the  fruits 
thereof.  The  bill  contains  numerous  and  specific  charges 
of  fraud  and  seeks  the  relief  usually  obtained  und«3r  a  cred- 
itor's bill.  This  bill  was  filed  in  the  Circuit  Court,  and 
after  the  filing  thereof  an  order  was  made  extending  the 
receivership  created  under  the  bill  of  Deimel  v.  Deimel  to 
this  bill. 

Answers  were  ultimately  filed  by  all  of  the  defendants 
to  said  bill  except  Simon  Deimel  and  Anna  Deimel  (mother 
of  said  partners)  whose  defaults  were  taken  and  entered  of 
record.. 

Immediately  upon  the  filing  (February  C,  1890)  of  this 
bill,  there  was  a  reference  to  a  master  and  the  taking  of 
testimony  thereunder  was  commenced  and  prosecuted  until 
the  22d  day  of  September,  1891,  at  which  lime  the  case 
ciime  on  for  final  hearing. 

On  the  7th  day  of  July,  1892,  the  court  dismissed  the  bill 
as  to  each  of  said  complainants  for  want  of  jurisdiction. 
From  that  decree  the  appeal  herein  is  taken. 

MoBAN,  Kraus  &  Mayer,  attorneys  for  appellants. 

G.  W.  Kretzinger,  attorney  for  Thomas  Parker,  Jr., 
receiver. 

Duncan  &  Gilbert,  attorneys  for  Ignatz  Deimel,  appel- 
lee. 

James  Rosenthal  and  Gregory,  Booth  &  Harlan,  attor- 
neys for  Schaffner  and  Becker,  appellees. 

Pence  &  Carpenter,  attorneys  for  Charles  L.  Miller, 
Louis  K.  Miller  and  Jacob  Liebenstein,  executors  of  Leo- 
pold Miller,  deceased,  and  Strauss  Brothers,  appellees. 

Mr.   Justice  Waterman  delivered  the  opinion  of  the 
Court. 
The  question  presented  to  this  court  is,  had  the  Circuit 


First  District — October  Term,  1393.      173 

■ 

Johnson  v.  Miller. 

Court  jurisdiction  to  hear  and  determine  as  to  the  matters 
and  things  set  forth  and  alleged  in  the  bill  filed  by  the 
American  Oak  Leather  Company  and  Wm.  H.  Johnson. 

It  is  insisted  that  the  decrees  entered  in  the  case  of 
Deimel  v.  Deimel,  in  favor  of  the  American  Oak  Leather 
Company  and  Julius  Schmits  against  Simon,  Rudolph  and 
Joseph  Deimel,  jointly  and  severally,  and  awarding  execu- 
tion against  said  Deimels,  were  not  merely  unwarranted,  but 
so  entirely  foreign  to  the  jurisdiction  of  a  court  of  equity, 
that  they  may  be  collaterally  attacked,  being  void. 

The  judgments  and  decrees  of  courts  must,  if  of  any  effect, 
be,  first,  upon  or  concerning  a  subject  over  which  the  court 
has  jurisdiction;  if  the  judgment  be  more  than  a  proceeding 
in  rem,  that  is,  if  it  fasten  an  obligation  upon  a  person,  in 
other  words,  be  in  personam^  then  the  court  must  have  had, 
when  pronouncing  such  judgment,  jurisdiction  of  the  person 
against  whom  the  judgment  is. 

It  is  not  contended  that  the  court  did  not  have  jurisdic- 
tion of  the  subject-matter  upon  consideration  of  which  these 
decrees  were  rendered;  that  subject-matter  was  an  indebt- 
edness of  the  Deimels,  severally  and  collectively,  to  the 
American  Oak  Leather  Company  and  to  Julius  Schmits, 
nor  is  there  any  claim  that  jurisdiction  over  the  persons 
against  whom  the  decrees  were  entered,  was  not  possessed 
bv  the  court. 

What  is  insisted  is  that  the  rendering  of  these  decrees  was 
a  proceeding  so  unauthorized  by  the  chancery  act  of  this 
State,  and  so  foreign  to  the  general  usage  and  practice  of 
courts  of  equity,  that  the  decrees  are  void,  and  may  be  dis- 
regarded whenever  and  wherever  rights  are  claimed  under 
them,  because,  as  is  claimed,  the  court  in  rendering  such  de- 
crees did  not  pursue  any  practice  recognized  or  adopted  by 
courts  of  equity;  but  so  irregularly,  or  rather  with  such 
total  disregard  of  the  forms  of  equity,  went  on  to  render 
these  decrees,  that  they  are  a  mere  nullity. 

We  are  thus  led  to  inquire  what  the  forms  necessary  and 
essential  to  the  existence  of  a  decree  of  a  court  of  superior 
and  general  jurisdiction  are;  not  what  is  essential  to  its 
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validity,  but  necessary  and  essential  to  make  a  decree  that 
is  any  judgment  at  all,  an  adjudgment  not  always  and 
everywhere  worthless  and  void. 

In  the  case  under  consideration,  all  the  forms  necessary 
to  bring  the  Deimels  into  court  for  an  adjudication  and  de- 
termination as  to  the  indebtedness  they  were  under  which 
had  arisen  out  of  their  partnership  matters,  had  been  com- 
plied with;  they  admittedly  were  in  court  for  this  and  other 
purposes. 

'  Under  these  circumstances,  had  Julius  Schmits  filed  in 
that  cause  a  petition  setting  forth  that  as  such  copartners 
they  were  indebted  to  him  and  had  asked  that  a  hearing 
might  be  had  and  judgment  rendered  against  them  severally 
for  the  amount  of  their  indebtedness  to  him,  and  that  he 
might  have  execution  therefor,  there  can  be  no  doubt  that 
the  court  might  have  entered  the  decree  it  did.  The  ren- 
dering of  personal  decrees  for  the  payment  of  money  due 
because  of  contractual  relations,  is  not  so  foreign  to  the 
jurisdiction  and  practice  of  a  court  of  equity  that  such  a 
decree  is  void;  on  the  contrary,  such  decrees  have  often 
been  held  justified  by  the  circumstances  which  called  for 
them,  and  upheld  by  the  courts  of  last  resort.  Eichards  v. 
L.  S.  &  M.  S.  Ry.  Co.,  124  111.  516;  and  see  Stout  v.  Cook, 
41  111.  447. 

If,  then,  the  decrees  under  consideration  are  void,  it  is  be- 
cause the  parties  who  obtained  them  did  not,  by  sufficient 
pleadings,  set  forth  the  grounds  upon  which  they  asked  for 
relief. 

What  were  the  circumstances  under  which  these  decrees 
were  rendered,  and  vvhy,  if  it  be  the  case,  were  no  formal 
pleadings  filed  setting  forth  the  creditors'  claims  ? 

Simon  Deimel  had  filed  in  the  Circuit  Court  a  bill  setting 
up  his  partnership  with  his  brothers,  Rudolph  and  Joseph, 
alleging  the  insolvency  of  such  firm,  asking  that  it  be  dis- 
solved, a  receiver  of  its  assets  appointed  to  convert  the 
same  into  money  to  pay  the  creditors  of  said  firm  in  equal 
proportions  as  soon  as  said  creditors  should  have  filed  their 
respective  claims  with  the  receiver,  and  also  asking  that 
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an  account  might  be  taken  of  all  the  partnership  trans- 
actions and  dealings,  and  that  the  assets  might  be  distrib- 
ated  ratably  among  the  creditors  of  said  copartnership. 

Rudolph  and  Joseph  Deimel  thereupon  came  in  and  con- 
fessed all  these  allegations,  consented  to  the  dissolution  of 
the  firm,  and  the  appointment  of  a  receiver  to  collect  and 
distribute  its  assets. 

Upon  this  a  decree  dissolving  the  partnership  was  at  once 
entered,  a  receiver  of  its  assets  appointed,  and  the  cause  was 
referred  to  a  master,  for  the  purpose  of  stating  the  account 
between  the  complainant  and  the  defendants,  and  of  receiv- 
ing proof  of  claims;  and  it  Avas  ordered  that  proof  of  claims 
against  said  firm  might  be  filed  on  or  before  May  1,  1890, 
and  that  the  master  be  authorized  to  fix  the  time,  place  and 
mode  in  which  claims  should  be  proven,  subject  to  the 
orders  and  directions  of  the  court. 

All  this  was  done  by  the  consent  and  procurement  of  the 
Daimels.  They  thus,  voluntarily  going  into  court,  invited 
their  creditors  to  go  there  and  prove  their  claims,  confessing 
at  the  same  time  that  as  the  firm  was  insolvent,  its  entire 
assets  belonged  to  its  creditors;  and  thus  waived  the  neces- 
sity for  formal  written  pleadings;  if  in  accordance  with  the 
usual  custom  in  such  cases  the  claims  were  proven  and 
allowed  without  the  formality  of  written  pleadings,  such 
action  was  had  with  the  consent  of  the  Beimels. 

The  claims  having  been  allowed  by  the  master,  his  report 
was  approved  by  the  court,  and  a  decree  rendered  thereon; 
from  this  decree  the  Deiiilels  prayed  and  were  allowed,  but 
never  perfected,  an  appeal. 

If  decrees  rendered  under  similar  circumstances  have  ever 
been  held  void  when  collaterally  attacked,  the  numerous  and 
distinguished  counsel  who  represent  the  collateral  attack 
here  made,  have  failed  to  call  our  attention  to  it. 

The  question  is,  not  what  the  Deimels  might  have  accom- 
plished had  they  followed  up  the  appeal  they  prayed,  but  is 
the  personal  decree  rendered  against  them  utterly  void. 

The  Deimels  themselves  invoked  the  aid  of  the  court  to 
determine  the  amount  of  their  copartnership  indebtedness; 
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having  done  so,  the  court  had  power  to  determine  the  mode 
in  which  it  would  proceed,  and  power  to  find,  not  merely 
the  existence  of  a  claim  against  the  estate  in  its  hands,  but 
against  the  Deimels  the^lselves;  indeed,  every  fact  necessary 
to  finding  and  rendering  a  personal  decree  against  the 
Deimels  it  was  compelled  to  investigate  and  determine,  in 
order  to  make  an  allowance  of  a  claim  of  a  creditor  to  share 
in  the  distribution  of  the  assets  of  the  estate;  by  no  possi- 
bility could  it  adjudicate  the  claim  of  creditors  against  the 
estate  without  at  the  same  time  determining  the  facts  which 
established  their  right  to  a  personal  judgment  against  these 
copartners.  When  these  claims  were  allowed  the  copartner- 
ship had,  by  consent  of  all  the  members  and  decree  of  the 
court,  ceased  to  exist;  there  was  then  no  firm  and  no  firm 
property;  only  what  had  been  such. 

The  test  of  jurisdiction  is,  whether  the  tribunal  had 
power  to  enter  upon  the  inquiry,  not  whether  its  methods 
were  regular,  its  findings  right  or  its  conclusions  in  accord- 
ance with  the  law.    Van  Vleet  on  Collateral  Attack,  82. 

A  court  can  not  act  sua  sponte;  some  party  must  in  some 
way  call  upon  it  to  act;  but  the  power  of  a  court  of  superior 
and  general  jurisdiction  to  pronounce  judgment,  when  pro- 
ceeding according  to  the  course  of  the  common  law,  does  not 
necessarily  depend  upon  the  existence  or  the  filing  of  writ- 
ten pleadings  by  the  parties. 

Pleadings  are  the  mutual  altercation  of  the  parties;  for- 
m3rly  they  were  usually  put  in  by  their  counsel  ore  tenus  or 
viva  voce. 

The  essential  thing  to  be  shown  by  the  judgment  record 
is  the  bringing  or  coming  of  the  parties  before  the  court, 
and  the  hearing  and  determination  by  the  court  of  the  mat^ 
ter  concerning  which  it  is  called  upon  to  act.  In  determin- 
ing what  this  matter  is,  if  it  can  be  gathered  from  the  alle- 
gations either  directly  or  inferentially  that  the  relief  granted 
or  denied  was  sought  or  that  the  party  was  entitled  thereto, 
the  judgment  will  be  shielded  from  collateral  attack.  Van 
Vleet  on  Collateral  Attack,  79;  Young  v.  Lorain,  11  111.  624; 
Fitzgibbon  v.  Lake,  29  111.  166;  Turpin  v.  Dennis,  28  N.  E. 
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Rep.  1065;  Allie  v.  Schraitz,  17  Wise.  169;  Ricketts  v. 
Spraker,  77  Ind.  371;  In  re  Latta,  43  Kan.  533;  Kelly  v. 
The  People,  115  111.  583;  Mathews  v.  Densmore,  109  U.  S. 
213;  Cornett  v.  Williams,  20  Wall.  (U.  S.)  250;  Head  v.  Dan- 
iels, 38  Kan.  1;  Sannoner  v.  Jacobson,  47  Ark.  31;  Femald 
V.  Noves,  30  N.  H.  39. 

A  judgment  is  never  void  for  defects  in  a  petition  which 
is  amendable.  Van  Vleet  an  Collateral  Attack,  240;  Kruse 
V.  Wilson,  79  111.  391-394;  Booth  v.  Eees,  26  111.  45-49; 
DoUarhide  v.  Parks,  92  Mo.  178-188. 

Every  presumption  is  in  favor  of  the  judgment  of  a  court 
of  superior  jurisdiction  proceeding  within  the  scope  of  its 
general  powers.  Lawson  on  Presumptive  Evidence,  27; 
Freeman  on  Judgments,  Sec.  124. 

He  who  collaterally  assails  such  a  judgment  must  show  a 
want  of  jurisdiction.  There  was  in  the  present  case  no  evi- 
dence showing  a  complete  record  of  the  proceedings  had 
upon  the  claims  of  the  complainants  herein,  in  the  case  of 
Deimel  v.  Deimel  et  al.  Enough  was  shown  to  establish 
that  in  the  cause  of  Deimel  v.  Deimel  et  al.,  the  Superior 
Court  was  called  upon  to  act  upon  the  subject-matter  of  the 
decrees  in  favor  of  the  American  Oak  Leather  Co.  and  Jul- 
ius Schmits,  therein  rendered.  If  the  pleadings  of  the  case 
of  Deimel  v.  Deimel  et  al.,  which  were  offered  in  evidence, 
had  appeared  to  be  insufficient  to  sustain  those  decrees,  in 
the  absence  of  evidence  that  the  pleadings,  etc.,  offered  were 
all  that  existed,  the  presumption  would  have  been  that 
other  pleadings  warranted  the  action  of  the  court.  If  these 
decrees  were  set  up  by  way  of  estoppel,  different  considera- 
tions would  apply;  but  the  mere  fact  of  the  existence  of 
these  decrees  is  alone  in  controversy;  upon  that  question,  as 
before  stated,  every  presumption  is  in  favor  of  the  jurisdic- 
tion of  the  Superior  Court  to  do  what  it  did. 

The  right  of  Johnson  to  maintain  a  creditor's  bill  is  de- 
nied, because  it  is  said  he  has  not  exhausted  his  remedy  at 
law.  He  did  obtain  a  judgment  in  a  court  of  superior  juris- 
diction, have  execution  issued  thereon,  and  returned  no 
property  found.    That  warranted  the  filing  by  him  of  a 
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creditor's  bill.  Such  bill  being  properly  filed,  thereafter,  in 
the  course  of  the  proceedings  had  thereunder,  it  appeared 
that  he  held  as  security  certain  warehouse  receipts,  the 
goods  called  for  by  which,  he  could  not  obtain  because  the 
court  had  enjoined  the  warehouse  keeper  from  surrendering 
them;  thereupon,  to  obtain  them,  he  gave  such  bond  as  the 
court  required,  conditioned  that  he  would  account  for  their 
value.  Such  being  the  case,  it  is  said  that  he  has  not  ex- 
hausted his  security  and  therefore  can  not  maintain  his  bill; 
in  other  words,  the  court  having  by  its  order  put  it  out  of 
his  power  to  use  his  security,  is  to  say  to  him,  because  you 
have  not  satisfied  your  debt  with  a  security  which  we  will 
not  permit  you  to  use,  you  can  not  be  heard.  The  permis- 
sion to  take  the  goods  upon  giving  bond  to  account  for 
their  value,  was  in  no  sense  giving  him  an  opportunity  to 
avail  himself  of  his  security;  it  was  merely  constituting  him 
a  trustee  or  a  receiver,  acting  under  leave  of  the  court. 

If  the  court,  withdrawing  all  superior  claim  to  the  prop- 
erty covered  by  Gottlieb's  {i,  d.,  Johnson's,)  warehouse  re- 
ceipts, had  then  permitted  him  to  take  the  same,  it  would 
have  been  entirely  proper  for  it  to  have  required  that  he,  un- 
der its  direction,  sell  the  goods  and  apply  the  proceeds  upon 
his  judgment. 

It  appears  that  he  did  sell  a  portion  of  them,  and  that  the 
proceeds  were  not  enough  to  satisfy  his  judgment;  but  what- 
ever he  has  thus  obtained  he  holds  subject  to  the  conditions 
of  his  bond. 

The  case  is  not  like  that  of  Preston  v.  Colby,  117  111.  477. 

There  is  another  consideration  applicable  to  the  dis- 
missal of  this  bill  for  want  of  jurisdiction. 

The  lack  of  jurisdiction  insisted  upon  in  the  present  case, 
is  not  that  the  subject-matter  of  the  bill  is  foreign  to  the 
proper  work  of  a  court  of  equity,  but  that  the  complain- 
ants have  not  exhausted  their  remedy  at  law. 

If  this  be  so,  it  was  a  matter  which  could  as  well  have 
been  known  to  counsel  for  appellees  and  by  them  presented 
to  the  court  at  the  outset  as  now;  and  such  presentatiou 
should  have  at  once  been  made,  not  by  a  mere  statement 
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thereof  in  an  answer,  but  the  attention  of  the  court  should 
have  been  distinctly  called  thereto  by  a  motion  or  proceed- 
ing, in  eflfect,  to  dismiss  the  bill  for  such  cause. 

For  counsel,  knowing  of  what  they  deem  a  valid  objec- 
tion to  the  jurisdiction  of  the  court,  to  go  on  to  the  taking 
of  some  2,500  pages  of  testimony,  might  well  be  held  to  be 
a  waiver  of  the  objection  that  the  complainants  had  not 
exhausted  their  remedy  at  law.  If  not  treated  as  such 
waiver,  we  think  that  the  court  might  well  impose  upon 
the  party  whose  duty  it  was  to  have  called  such  objection 
to  its  attention,  all  costs  made  subsequent  to  the  time  at 
which  the  court  might  have  been  moved  to  dismiss  the  bill 
for  such  reason. 

The  objection  that  a  complainant  has  a  remedy  at  law, 
has  frequently  been  held,  may  be  waived  by  a  failure  to  in- 
sist upon  the  same  in  the  answer,  or  by  conduct  inconsist- 
ent with  an  insistence  upon  such  objection.  Stout  v.  Cook, 
41  111.  448;  Dodge  v.  Wright,  48  111.  388;  Lemley  v.  Golden 
Co.,  16  111.  A  pp.  457. 

The  court,  has  no  knowledge  of  what  is  in  an  answer 
until  its  attention  is  called  thereto. 

If  the  position  of  counsel  for  appellees  be  correct,  some  two 
months  of  the  time  of  the  court,  as  well  as  all  the  great 
expense  of  the  taking  of  this  testimony,  might  have  been 
avoided  by  an  earnest  pressing  of  the  objection  by  them,  so 
far  as  appears,  first  called  to  the  attention  of  the  court 
eighteen  months  subsequent  to  the  filing  of  the  bill. 

As  to  the  form  of  these  decrees,  the  modem  rule  is,  the 
terms  "  decreed,"  "  resolved,"  "  ordered,"  "  judgment  ren- 
dered," etc.,  are  fully  equivalent  to  original  technical  terms, 
provided  the  entry  shows  an  actual  giving  of  judgment  and 
exhibits  what  is  required  to  be  specified  with  clearness  and 
precision.    Black  on  Judgments,  Sec.  115. 

In  equity  it  is  the  right  of  each  to  insist  that  the  real 
parties  in  interest  shall  be  made  parties  to  the  suit,  and  that 
those  having  no  interest  or  title  in  its  subject-matter,  be  dis- 
missed therefrom. 

It  is  immaterial  that  the  suit  of  Gottlieb  was  begun  by  a 
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bill  filed  in  the  name  of  Johnson,  to  whom  Gottlieb's  note 
had  been  assigned.  Nor  do  we  think  that  Gottlieb  was 
bound  to  disregard  the  orders  of  the  court  and  take  his 
goods  from  the  warehouse,  because  of  a  neglect  to  serve  the 
injunction  upon  the  warehouse  keeper. 

The  court  having  entertained  the  opinion  that  it  had  no 
jurisdiction,  we  do  not  think  that  we  ought  to  regard  any 
conclusions  it  may  have  arrived  at  upon  the  equities  of  the 
case,  for  it  is  manifest  that  reaching  the  determination  it 
did,  as  to  its  jurisdiction,  it  would  not,  upon  any  view  enter- 
tained as  to  the  questions  of  fraud,  etc.,  have  granted  relief 
to  the  complainants. 

The  decree  of  the  Circuit  Court  disraislfeihg  the  bill  of  the 
American  Oak  Leather  Company  and  Julius  Schmits,  for 
want  of  jurisdiction,  is  reversed,  and  the  cause  remanded 
with  directions  to  determine  the  equities  of  the  cause  and 
enter  a  decree  thereon,  not  inconsistent  with  this  opinion. 
Keversed  and  remanded  with  directions, 

Mr.  Presiding  Justice  Gart,  dissenting. 

I  think  that  so  far  as  relates  to  the  American  Oak  Leather 
Company  and  Julius  Schmits,  the  action  of  the  Circuit 
Court  was  correct. 

No  issue  in  the  suit  for  a  dissolution  of  the  firm  of  Deimel 
&  Bros,  was  presented  as  to  their  personal  liability.  The 
manner  in  which  the  supposed  judgments  or  decrees  were 
entered,  is  stated  in  the  present  bill,  and  is  shown  to  have 
been  that  on  the  coming  of  the  master's  report  as  to  claims 
proved  against  the  assets  under  the  control  of  the  court, 
the  court  entered  these  judgments  or  decrees.  No  such 
controversy  was  ever  submitted  to  the  court  for  adjudica- 
tion. 

And  further,  there  are  no  operative  words  in  the  records 
produced.  The  court  does  find  an  amount  due;  that  the 
claimant  "  is  entitled  to  a  decree;"  "  is  entitled  to  be  paid  by 
the  receiver  pro  rata;^^  order  to  the  receiver  to  pay,  and 
then  "  that  the  said  "  claimant  "  is  hereby  granted  a  decree 
for  said  sum,"  "  against "  the  Deimels,.  "jointly  and  sev- 
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erally."  An  award  of  execution  follows.  The  only  part  of 
all  this  verbiage  that  can  be  supposed  to  be  a  decree  is 
"hereby  granted* a  decree  for,"  etc.  There  is  no  language 
that  the  claimant  "  have  and  recover,"  as  at  law,  nor  order 
that  the  other  party  "  pay,"  as  in  equity.  Words  that  "  a 
decree  is  granted  "  for  a  certain  sum  to  one  party  and  against 
another,  have  no  legal  significance.  Eobb  v.  Anderson,  43 
IIL  App.  575. 


Forest  Glen  Brick  &  Tile  Co.^  Charles  C.  Schumacher^ 

Charles  G.  Schamacher^  as  Administrator  of  the 

Estate  of  Charles  F.  Schumacher^  Deceased^ 

John  C.  Schumacher  and  Albert  P.  Ernst 

T.  Henry  Gade^  Charles  Harms,  Walter 

H.  Browne^  First  National  Bank 

of  Buc;; rus,  Ohio^  and  Charles 

G.  Perkins,  Receiver. 
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1.  Corporations— LiaftiZiYy  of  Directors  for  Not  Filing  Final  Cer- 
tificaie,— 'The  filing  for  record  of  a  final  certificate  in  the  office  of  the 
recorder  of  the  county  where  the  principal  office  of  the  corporation  is 
located,  is  necessary  to  a  complete  organization  of  the  corporation.  And 
the  directors  who  assume  to  exercise  corporate  powers  and  use  the  cor- 
porate name  without  such  filing  for  record,  are  liable  under  Sec.  18 
of  Ch.  32,  R.  S.,  entitled  Corporations,  for  the  debts  and  liabilities  con- 
tracted by  them. 

2.  ^IlSSSt— Organization — Wlien  De  Facto, — When  the  certificate  of 
complete  organization  is  issued  by  the  secretary  of  state,  a  corporation 
de  facto  comes  into  existence,  and  all  acts  thereunder  are  binding  upon 
it,  notwithstanding  its  directors  are  liable  for  its  debts  aad  obligations 
for  assuming  its  powers  and  using  its  name,  in  the  absence  of  its  de  jure 
existence. 

3.  SAXg— Failure  to  Record  Final  Certificate  Does  Not  Detract  from 
Powers  of  the  Corporation, — ^The  fact  that  the  directors  of  a  corporation 
have  become  liable  for  indebtedness  incurred  by  them  in  the  corporate 
name  after  the  issuing  of  the  final  certificate  by  the  secretary  of  state 
and  before  its  recording  in  the  recorder's  oflSce,  does  not  detract  from 
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the  powetB  of  the  corporation,  or  lessen  the  obligation  of  the  stock- 
holders to  pay  for  the  stock  subscribed  for  by  them. 

4.  Same — Estoppel  to  Deny  Corporate  Existence — Failure  to  Record 
Final  Certificate, — Neither  a  corporation  itself  nor  its  oflScers  or  stock- 
holders can  be  heard  to  deny  its  corporate  existence,  because  of  the 
failure  to  record  the  final  certificate  in  the  county  where  its  principal 
office  is  located,  when  its  liability  on  contracts  entered  into  by  it  are 
involved. 

5.  Same — Who  Can  Not  Deny  Its  Existence  Because  of  an  Omission 
to  Record  Final  Certificate. — Where  there  is  an  honest  attempt  to  or- 
ganize a  corporation,  merely  because  of  the  omission  to  record  the 
final  certificate  of  the  organization  in  the  office  of  the  recorder  of  deeds 
of  the  proper  county,  that  being  the  only  requirement  of  the  statute 
omitted  to  make  it  a  corporation  de  jure  as  well  as  de  facto^  no  mem- 
ber of  the  corporation  can  question  its  existence  for  all  lawful  purposes, 
nor  will  a  stranger,  not  having  dealings  with  the  corporation,  prior  to 
the  filing  for  record  of  such  final  certificate  be  permitted  to  deny  such 
existence  because  of  such  omission. 

6.  SAna— Proceedings  to  Reduce  Capital  Stock  Not  Invalid. — The 
fact  that  the  directors  of  a  corporation  have  failed  to  file  the  certificate 
of  its  final  organization  in  the  office  of  the  recorder  of  deeds  in  the 
county  where  its  principal  office  is  located,  does  not  prevent  it  from  tak- 
ing the  necessary  statutory  proceedings  to  reduce  its  capital  stock,  nor 
does  such  fact  render  such  proceedings,  when  so  taken,  invalid. 

7.  SaMb. — Reduction  of  Capital  Stock— Proceedings  Held  Legal. — A 
corporation  received  its  certificate  from  the  secretary  of  state  on  June 
26, 1884,  but  did  not  file  it  for  record  in  the  recorder's  office  of  the  proper 
county  until  April  28, 1885.  In  December,  1884,  steps  were  taken  to  re- 
duce the  capital  stock,  and  on  December  24th  a  certificate  of  compliance 
with  the  requirements  of  the  statute  was  made.  On  April  28th  said 
certificate  and  also  the  certificate  of  final  organization  were  filed  for 
record  in  the  recorder's  office  of  the  proper  county,  and  on  April  30th 
the  certificate  of  reduction  of  capital  stock  was  filed  in  the  office  of  the 
secretary  of  state.    The  stock  was  held  to  have  been  legally  reduced. 

8.  Same. — Powers  before  Recording  Final  Certificate. — A  corporation, 
without  recording  the  final  certificate  of  its  organization,  has  power  to 
elect  officers,  adopt  a  seal,  issue  stock,  make  contracts  and  do  business 
generally.  The  subjecting  of  the  directors  to  a  personal  liability  for 
debts  incurred  by  them  in  the  name  of  the  corporation,  where  such 
recording  has  been  omitted,  does  not  detract  from  the  powers  of  the 
corporation  in  the  respects  named. 

9.  Same — Omission  of  Officers  Does  Not  Deprive  the  Corporation 
of  its  Powers. — An  omission  to  perform  an  act  which  would  afford  im- 
munity to  the  officers  of  a  corporation  in  the  discharge  of  corporate 
powers  does  not  of  itself  deprive  the  corporation  of  its  granted  powers. 
And  whether  it  is  a  penalty  or  a  mere  liability  that  is  imposed  upon 
officers  for  acting  in  the  name  of  a  corporation  can  make  no  difference. 
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10.  Reduction  op  Stock — Presumption  as  to  Notice.— Jn  a  proceed- 
ing to  reduce  the  capital  stock  of  a  corporation,  the  mere  fact  that 
after  a  lapse  of  several  years,  no  copy  of  the  notice  sent  as  required 
by  the  statute  can  be  produced,  should  not  weigh  heavily  in  opposition  to 
the  fact  of  notice,  and  where  several  stockholders  testify  that  notices 
were  sent  to  and  received  by  them,  no  witness  having  denied  that  they 
were  sent,  and  the  certificate  of  the  president  of  the  corporation  filed 
with  the  secretary  of  state  in  the  proceedings  to  reduce  the  capital  stock 
states  that  the  notices  required  by  the  statute  were  given,  the  presump- 
tion is  that  the  notices  were  given  as  required  by  law. 

11.  Same — Presumption  that  the  Meeting  usis  Regularly  Called, — 
Where  it  api)ear8  that  of  the  total  of  1,000  shares  of  the  capital  of  a 
corporation,  820  shares  were  present  or  properly  represented  at  a  meet- 
ing called  for  the  purpose  of  reducing  the  capital  stock,  the  presump- 
tion is  that  the  meeting  was  regularly  called. 

12.  Recor]>s  of  Corporations — Mistakes  may  he  Explained  and 
Corrected. — ^A  mistake  made  by  a  secretary  of  a  corporation  in  writing 
up  the  records  of  its  meetings,  such  as  clearly  appears  to  have  been 
made,  may  be  explained;  so  where,  in  a  proceeding  to  reduce  the  capital 
stock  of  a  corporation,  the  secretary  counted  the  shares  voted  as  the 
number  represented  by  the  reduced  capitalization  instead  of  the  num- 
ber under  the  original  capitalization,  he  was  allowed  to  explain  the  same. 

13.  Same — Officers  Not  Exchidedfrom  Dealing  with  the  Corporation,  — 
The  mere  fact  that  a  person  is  a  director  or  officer  of  a  corporation  does 
not  exclude  him  from  buying,  and  asserting  against  the  corporation,  a 
valid  outstanding  obligation,  not  only  as  a  claim  for  which  the  corpo- 
ration is  liable,  but  as  a  lien  in  its  full  integrity. 

Memorandum. — ^Proceedings  in  chancery.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Lorin  C.  Collins,  Judge,  presiding.  Bill  to 
wind  up  a  corporation  and  to  distribute  its  assets  among  its  creditors. 
The  First  National  Bank  of  Bucyrus  made  a  party  upon  its  intervening 
petition  as  a  judgment  creditor;  answers  and  replications;  decree; 
error  by  the  Forest  Glen  Brick  and  Tile  Co.,  and  others.  Heard  in  this 
court  at  the  March  term,  1894.  Affirmed  in  part  and  reversed  in  part 
Opinion  filed  December  6,  1894. 

Brief  of  Plaintiffs  in  Errob,  Adelbfrt  Hamilton, 

Attorney. 

Franchises  are  special  privileges  conferred  by  the  govern- 
,  ment  on  individuals,  and  which  do  not  belong  to  the  citizens 
generally  of  oommon  right.  8  Am.  &  Eng.  Ency.  Law, 
Franchise,  585. 

The  term  "  franchise  "  has  several  significations.  It  con- 
sists of  the  entire  privileges  embraced  in  and  constituting 
the  grant    City  v.  New  York,  etc.,  E,  Co.,  36  Conn.  266. 
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"  All  the  functions  of  a  corporation  are  in  one  sense 
franchises.  The  right  to  hold  property  in  the  corporate 
name,  to  sue  and  be  sued  in  that  capacity,  to  have  and  use  a 
corporate  seal  and  by  that  to  contract,  and  some  others,  per- 
haps, are  franchises  which  constitute  the  very  definition  of 
a  corporation."    State  v.  Boston,  etc.,  R.  Co.,  25  Vt.  442. 

The  different  powers  of  a  corporation,  like  right  to  hold 
and  dispose  of  property,  are  franchises.  Pierce  v.  Emery, 
32  N.  H.  507. 

To  have  a  capital  stock  of  a  designated  amount  is  a 
""  function,"  a  "  power "  of  a  corporation  —  and  hence  a 
franchise. 

It  is  quite  too  narrow  a  definition  of  the  word  franchise 
used  in  this  statute  to  hold  it  as  meaning  only  the  right  to 
be  a  corporation.  The  word  is  generic,  covering  all  the 
rights  granted  by  the  legislature.  Railroad  Co.  v.  Georgia, 
98  U.  S.  365. 

A  privilege  emanating  from  the  sovereign  power  of  the 
State,  owing  its  existence  to  a  grant  and  invested  in  indi- 
viduals or  a  body  politic,  is  something  not  belonging  to  the 
citizen  of  common  right.  Boiler  Co.  v.  Tripod  Boiler  Co., 
137  111.  232;  Board  v.  People,  91  111.  80. 

The  privilege  or  right  to  be  a  corporation  is  a  franchise. 
People  V.  O'Hair,  128  111.  22;  Fietsam  v.  Hay,  122  111.  293; 
Coal  Co.  V.  Edwards,  103  111.  472. 

The  records  of  a  corporation  are  prima  fame  or  pre- 
sumptive proof  of  tiie  facts  of  corporate  conduct  recited 
there,  but  they  are  not  conclusive.  They  were  admissible 
for  the  purpose  of  showing  that  the  requisitions  of  the 
charter  had  been  complied  with.  As  against  a  subscriber 
the  minutes  are  presumptive,  but  not  conclusive,  evidence 
of  these  facts.  The  minutes  must  be  presumed  to  be  correct 
until  the  contrary  is  made  to  appear.  Ryder  v.  Alton,  etc., 
R.  Co.,  13  111.  524. 

It  is  said  that  parol  evidence  is  not  the  best  evidence  of 
the  proceedings  of  the  committee  under  the  resolution. 
What  else  would  be  better  is  not  stated,  and  we  are  not  able 
to  discover.    Board  v.  Town  of  Sauk  Center,  17  Minn.  423. 
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It  is  elementary  law  that  the  corporation  books  and  rec- 
ords are  always  competent  evidence  against  stockholders 
and  officers  of  the  corporation,  and  they  are  chargeable 
with  the  knowledge  of  their  contents.  Greenleaf  on  Evi- 
dence, Sec.  493;  AUen  v.  Coit,  6  Hill  (N.  Y.)  318. 

Parties  having  dealt  with  the  corporation  and  having 
taken  judgment  against  it  as  a  corporation,  they  are 
estopped  from  collaterally  questioning  any  essential  element 
of  organization  of  the  company.  Tarbell  v.  Page,  24  111 
46;  Baker  v.  Backus,  32  111.  98;  Stone  v.  Great  West.  Oil  Co., 
41  111.  94;  Thompson  v.  Candor,  60  111.  248;  E.  R.  Co.  v.  E. 
R.  Co.,  75  111.  116;  McCarthy  v.  Lavasche,  89  111.  271;  Peo- 
ple V.  Trustees,  111  111,  175;  Hudson  v.  Seminary,  113  III. 
625. 

A  director  or  officer  of  a  solvent  corporation  may  deal 
with  it,  loan  it  money  and  take  security  therefor  in  like 
manner  as  a  stranger.  Mullanphy  Bank  v.  Schott,  26  N. 
E.  Eep.  642;  Beach  v.  Miller,  130  111.  162;  Koseboom  v. 
Whitaker,  132  111.  81. 

Only  creditors  at  the  time  of  the  transaction  can  complain 
of  irregularities  in  proceedings  to  reduce  the  capital  stock 
and  defendants  in  error  are  not  such  creditors.  Ailing  v. 
Wenzell,  35  111.  App.  246;  Kepublic  Life  Ins.  Co.  v.  Swi- 
gert,  25  N.  E.  Rep.  681;  Abbott  v.  Petersburg,  etc.,  Co.,  17 
N.  Y.  Sup.  140;  Glenn  v.  Hatchett,  8  So.  Eep.  657;  BaUey 
V.  Champlain,  M.  &  P.  Co.  (Wis.),  46  N.  W.  Eep.  539. 

Oral  or  written  declarations,  by  whomever  made,  accom- 
panying and  assisting  to  constitute  facts  in  issue  or  facts 
evidentiary  thereto,  are  competent  evidence.  Monroe  v. 
Snow,  131*^111.  126;  Thorp  v.  Goewey,  85  111.  611;  McFarland 
V.  Lewis,  2  Scam.  (111.)  344 ;  1  Greenleaf  on  Evidence,  Sec. 
108;  Lund  v.  Tyngsborough,  9  Cush.  (Mass.)  36;  Ins.  Co.  v. 
Mosley,  8  Wall.  (U.  S.)  397;  Newton  v.  Mut.  Ben.  Life  Ins. 
Co.  2  DilL  C.  Ct.  (U.  S.)  154;  Castner  v.  Sliker,  4  Vroom 
(N.  J.)  95;  State  v.  Horton,  33  La.  Ann.  289 ;  Collogan 
V.  Burns,  57  Me.  449;  Swift  v.  Mass.  Ins.  Co.,  63  N.  Y.  186; 
Commonwealth  v.  Roberts,  108  Mass.  296;  Mack  v.  State, 
48  Wis.  271,  279;  Baker  v.  Gausin,  76  Ind.  317;  DriscoU  v. 
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People,  47  Mich.  413;  O'Connor  v.  Chi.,  Mil.  &  St.  P.  R.  Co., 
27  Minn.  166;  State  v.  Banks,  10  Mo.  App.  Ill;  Smith  v. 
Bedell,  48  N.  H.  546;  Ahern  v.  Goodspeed,  72  N.  Y.  108. 

The  true  rule  admitting  such  evidence  is  that  the  state- 
ment or  written  entry  testified  to  is  a  verbal  act  illustrating, 
explaining  or  interpreting  other  parts  of  the  transaction  of 
which  it  is  itself  a  part.    Mayer  v.  State,  64  Miss.  329. 

Brief  of  Defendants  in  Ebboe,   H.   S.  Mecabtney, 

Attobney. 

Until  the  company  was  completely  organized,  its  stock 
could  not  have  been  legally  reduced;  and  the  corporate 
body  did  not  exist  until  April  28,  1885. 

The  recording  of  the  charter  is  necessary  to  the  complete 
organization  of  the  corporation.  Loverin  v.  McLaughlin, 
46  111.  App.  373. 

Until  organized  as  authorized  by  the  charter,  there  is  not 
a  corporation,  nor  does  it  possess  franchises  or  faculties  for 
it  or  others  to  exercise  until  it  acquires  a  complete  exist- 
ence.    Gent  V.  M.  &  M.  Ins.  Co.,  107  111.  652. 

Each  shareholder  in  an  incorporated  company  has  a  con- 
tract interest  in  the  corporation  and  in  the  shares  of  every 
other  stockholder.  Any  law  increasing  or  diminishing,  or 
changing  this  interest,  if  passed  after  incoq^oration,  would 
be  void:  and  in  the  absence  of  any  law  at  the  time  of  the 
birth  of  the  corporation  authorizing  a  subsequent  increase 
or  reduction  of  its  capital  stock,  it  would  take  the  unani- 
mous consent  of  all  the  stockholders  to  effectuate  such  in- 
crease or  reduction  under  a  subsequent  law.  Cook's  Stock 
and  Stockholders,  Sec.  380. 

If  the  reduction  is  authorized  by  law  and  the  formalities 
have  been  complied  with,  and  the  proper  corporate  authori- 
ties purchase  for  the  company  shares  of  its  own  stock  and 
consider  the  capital  stock  thereby  reduced,  the  law  holds 
that  a  reduction  is  thereby  made.  But  if  any  of  these  ele- 
ments are  wanting,  no  reduction  is  effected.  Cook,  Sec. 
282. 

A  vote  to  increase  stock  does  not  increase  it.  Terry  v. 
Eagle  Lock  Co.,  47  Conn.  141. 
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In  order  to  eflPect  a  valid  reduction  each  stockholder 
should  be  allowed  to  surrender  such  proportion  of  his  sub- 
scription as  the  amount  of  proposed  reduction  bears  to 
the  whole  amount  of  capital  stock.  Currier  v.  Slate  Co.,  56 
K  H.  270. 

Peckham  &  Brown,  for  the  First  National  Bank  of 
Bucjrus. 

The  receiver  took  the  property  subject  to  the  existing 
liens  which  had  attached  before  his  appointment.  High  on 
Receivers,  Sec.  440;  Van  Alstyne  v.  Cook,  25  N.  Y.  489. 

This  chattel  mortgage  to  Charles  C.  Schumacher  is  void  as 
against  third  parties,  because  it  was  not  honajide,  in  that  it 
gave  unlawful  preference  to  directors  and  managers  of  an 
insolvent  corporation.  Rev.  Stat.,  Cap.  95,  (Mortgages)  Sec. 
4;  Adams  v.  Kehlor  Milling  Co.,  35  Fed.  Rep.  433;  Lippin- 
cott  V.  Shaw  Carriage  Co.,  45  Fed.  Rep.  577;  Roseboom  v. 
Whitaker,  132  111.  81;  Gaslight  Improvement  Co.  v.  Ter- 
rell, L.  R.,  10  Eq.  168;  Bradley  v.  Farwell,  Holmes  433. 

If  the  mortgagee  assumes  to  take  possession,  his  posses- 
sion must  be  exclusive  and  \'isible.  To  let  everything  go  on 
as  before,  merely  changing  the  theory,  is  fatal.  Thompson 
V.  Yeck,  21  111.  73;  Gillette  v.  Stoddard,  30  111.  App.  231. 

A  mortgagee  of  chattels  who  takes  possession  under  fore- 
closure must  do  so  for  the  purpose  of  selling,  not  of  holding 
other  creditors  off,  so  that  the  mortgagor's  business  may  go 
on  as  before.    Lewis  v.  Darcy,  71  111.  648. 

Mr.  Justice  Shepabd  delivebed  the  opinion  of  the 
Court. 

This  was  a  proceeding  to  wind  up  an  insolvent  corpora- 
tion and  collect  its  assets,  including  certain  unpaid  stock 
subscriptions  alleged  to  be  owing  from  subscribers  to  the 
capital  stock  of  the  corporation,  who  were  made  defend- 
ants, and  pay  its  debts. 

As  originally  subscribed,  the  capital  stock  of  the  corpora- 
tion was  $100,000. 

All  needful  preliminary  steps  having  been  taken,  a  cer- 
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tificate  of  the  complete  organization  of  the  corporation  was 
issued  by  the  secretary  of  state,  on  June  26,  1884.  Such 
final  certificate  was  not,  however,  filed  in  the  office  of  the 
recorder  of  deeds  of  Cook  county,  the  county  where  the 
principal  office  of  the  corporation  was  located,  until  April 
28,  1885. 

In  the  meantime,  and  in  December,  1884,  steps  were 
taken  under  the  provisions  of  sections  60  and  54  of  chapter 
32,  entitled  "  Corporations,"  to  reduce  the  capital  stock  of 
the  corporation  from  $100,000  to  $30,000,  and  under  date 
of  December  24,  1884,  a  properly  verified  and,  in  form,  due 
certificate  of  compliance  with  the  various  requirements  of 
the  statute  in  cases  of  a  reduction  being  made  in  the  cap- 
ital stock  of  corporations,  was  made. 

Such  certificate  was  subsequently  filed  in  the  office  of  the 
recorder  of  deeds,  in  Cook  county,  on  April  28, 1885,  and 
in  the  office  of  the  secretary  of  state  on  April  30,  1885. 

The  principal  contest  arises  on  the  question  of  whether  or 
not  the  capital  stock  was,  by  the  proceedings  that  were  had, 
lawfully  reduced  from  $100,000  to  $30,000.  The  master 
reported  in  the  negative,  and  the  court  sustained  the  master 
and  entered  a  decree  accordingly. 

Counsel  for  the  original  complainant,  Gade,  and  for  the 
cross-complainant.  Harms,  with  characteristic  fairness  to  the 
court,  says,  in  his  brief : 

"  It  was  conceded  there  (before  the  master  and  in  the  Cir- 
cuit Court)  by  the  defendants  in  error  that  if  the  stock  was 
legally  reduced  to  $30,000,  the  creditors  who  became  such 
afterward  could  only  look  to  such  reduced  capitalization  for 
satisfaction  out  of  stock  subscriptions. 

It  was  likewise  conceded  that  all  these  claims  arose  after 
the  attempted  reduction.  And  it  is  likewise  here  conceded 
that  if  the  reduction  was  legally  accomplished,  this  decree 
should  be  reversed,  at  least  for  further  directions;  for  as  it 
establishes  stock  liability  on  a  $100,000  basis,  a  $30,000  basis 
would  require  a  re-adjustment,  of  course." 

The  main  inquiry  is,  therefore,  limited  to  the  single  ques- 
tion of  whether  what  was  done  by  way  of  attempted  reduc- 
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tion  of  the  capital  stock  of  the  corporation,  lawfully  accom- 
plished that  end. 

The  chief  objections  urged  against  the  validity  of  the 
proceedings  are : 

(1.)  At  the  time  the  proceedings  were  taken  the  cor- 
poration had  not  been  completely  organized. 

(2.)  Written  or  printed  notices  of  the  stockholders'  meet-* 
ing  to  consider  the  question  of  the  proposed  reduction  of 
capital  were  not  sent  to  each  stockholder. 

(3.)  The  requisite  votes  of  stockholders  representing  two- 
thirds  of  all  the  stock  of  the  corporation  were  not  given  in 
favor  of  the  proposed  reduction. 

(4.)  The  surplus  stock  above  $30,000  was  not  called  in 
and  canceled  pro  rata^  and  a  new.  basis  of  holdings  estab- 
lished. 

It  will  have  been  observed  that  the  final  certificate  by  the 
secretary  of  state,  of  the  complete  organization  of  the  cor- 
poration, was  not  filed  in  the  recorders  office  of  Cook 
County  until  April  28,  1885,  which  was  the  same  day  that 
the  certificate  of  a  reduction  of  the  capital  stock  was  there 
filed. 

We  have  held  that  the  filing  for  record  of  such  final  cer- 
tificate in  the  office  of  the  recorder  of  the  countv  where  the 
principal  office  of  the  corporation  is  located,  is  necessary  to 
a  complete  organization  of  a  corporation,  and  that  directors 
of  a  corporation  who  should  assume  to  exercise  corporate 
powers  and  use  the  name  of  a  corporation  or  pretended  cor- 
poration without  such  a  filing  for  record  having  been  had, 
rendered  themselves  liable  under  section  18  of  the  act  enti- 
tled "  Corporations,"  for  debts  and  liabilities  contracted  by 
them  in  the  name  of  such  corporation.  Loverin  v.  McLaugh- 
lin, 46  111.  App.  373. 

That  case  is,  however,  clearly  distinguishable  from  the 
one  under  consideration. 

It  was  not  there  held  that  no  corporation  de  facto  had 
been  created  because  of  the  omission  to  file  the  final  certifi- 
cate, but  that,  under  the  statute,  directors  who  should  exer- 
cise the  corporate  powers  and  incur  debts  in  the  name  of  a 
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corporation  without  the  precedent  performance  of  an  act 
requisite  to  the  formation  of  ^,dejure  corporation  rendered 
themselves  liable  personally  for  such  debts. 

We  are  not  aware  of  any  statutory  provision  limiting  the 
time  to  less  than  two  years  from  the  date  of  the  license  to 
open  books  for  subscriptions  to  the  capital  stock,  within 
which  the  final  certificate  of  organization  shall  be  filed  for 
record;  and  the  filing  of  it  ten  months  after  it  was  issued 
can  not  be  availed  of  to  the  disadvantage  of  the  corporation 
or  its  officers  by  any  one  whose  dealings  with  the  corpora- 
tion were  subsequent  to  that  time. 

As  soon  as  the  certificate  of  complete  organization  was 
issued  by  the  se9retary  of  state,  the  corporation  de  facto 
came  into  existence,  and  all  its  acts  thereafter  were  binding 
upon  it,  even  though  in  addition  to  its  own  obligations 
arising  in  the  course  of  its  business  there  were  superadded 
the  obligations  of  its*  directors,  who  should  assume  its 
powers  and  use  its  name  in  the  absence  of  its  de  jure 
existence. 

There  was,  therefore,  in  December,  1884r,  when  the  prop- 
osition was  submitted  to  the  stockholders  to  reduce  the 
capital  stock  from  $100,000  to  $30,000,  such  a  corporation 
in  fact  in  existence,  as  most  clearly  authorized  such  a  pro- 
ceeding between  the  corporation  and  its  stockholders. 

Everything  had  at  that  time  been  done  that  could  have 
been  done,  except  the  recording  of  the  final  certificate,  to 
confer  upon  the  corporation  all  of  its  powers,  and  to  afford 
to  it  all  the  immunities  accorded  to  a  corporation  and  its 
stockholders  and  officers. 

That  its  directors  might  thereafter,  and  until  the  record- 
ing of  the  final  certificate,  have  been  liable  for  indebtedness 
incurred  by  them  in  the  name  of  the  company,  did  not  de- 
tract from  the  powers  of  the  corporation,  and  did  not  lessen 
the  obligations  of  its  stockholders  to  pay  for  the  stock  sub- 
scribed for  by  them,  and  neither  the  corporation  itself  nor 
its  officers  or  stockholders  would  then,  nor  thereafter,  have 
been  heard  to  deny  the  existence  of  the  corporation,  where 
its  liability  on  contracts  entered  into  by  it  were  involved. 
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There  was  here  an  honest  attempt  to  organize  a  corpora- 
tion, and  merely  because  of  the  omission,  in  that  undertak- 
ing, to  record  the  final  certificate  of  the  organization  in  the 
office  of  the  recorder  of  deeds  of  the  proper  count j%  that 
being  the  only  requirement  of  the  statute  that  was  omitted 
to  constitute  the  corporation  one  dejure  as  well  as  de facto, 
no  member  of  the  corporation  could  question  the  existence 
of  the  corporation  for  all  lawful  purposes;  nor  will  a  third 
person,  not  having  dealings  with  the  corporation  prior  to 
the  recording  of  such  certificate,  be  permitted  to  deny  the 
existence  of  the  corporation  because  of  such  omission.  Bush- 
nell  V.  Consolidated  Ice  Machine  Co.,  138  111.  67. 

One  of  the  powers  conferred  upon  corporations  by  the 
statute  is  that  of  reducing  its  capital  stock;  and  assuming, 
for  the  time  being,  that  all  the  statutory  proceedings  re- 
quired of  a  fully  organized  corporation  to  accomplish  that 
end  were  complied  with  in  what  was  done,  did  the  mere 
fact  that  the  corporation,  when  those  proceedings  were 
begun,  had  existence  in  fact  only,  and  not  m  law,  render 
those  proceedings  invalid  ? 

We  think  not.  The  corporation,  without  the  recording 
of  the  final  certificate  of  its  organization,  was  possessed  of 
power  to  elect  officers,  to  adopt  a  seal,  to  issue  stock,  to 
make  contracts,  and  to  do  business  generally.  The  subjecting 
of  directors  to  a  personal  liability  for  debts  incurred  bv  them 
in  the  name  of  the  corporation,  where  such  a  recording  has 
been  omitted,  does  not  detract  from  the  powers  of  the  cor- 
poration in  the  respects  named. 

An  omission  to  do  something  which  would  afford  immu- 
nity to  officers  in  the  discharge  of  corporate  powers,  does  not 
of  itself,  deprive  the  corporation  of  its  granted  powers. 

And  whether  it  is  a  penalty  or  a  mere  liability  that  is 
imposed  upon  officers  for  acting  in  the  name  of  a  corpora- 
tion in  the  case  of  such  an  omission,  can  make  no  difference. 

We  fail  to  see  why,  organized  as  the  corporation  was,  its 
stockholders  might  not  lawfully  exercise  the  power  of  reduc- 
ing its  capital  stock. 

The  meeting  of  the  stockholders  held  in  December,  1884, 
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for  the  purpose  of  reducing  the  capital,  was  but  one  of 
the  steps  required  to  be  done  by  the  statute.  In  addition 
thereto,  the  fact  of  the  meeting,  and  of  the  requisite  vote 
of  the  stockholders  in  favor  of  the  proposition,  is  required 
to  be  certified  under  oath  by  the  president,  and  under  the 
seal  of  the  corporation,  and  such  certificate  must  be  filed  in 
the  office  of  the  secretary  of  state,  and  a  like  certificate 
filed  for  record  in  the  proper  recorder's  office. 

"  And  upon  the  filing  of  said  certificate  the  changes  pro- 
posed and  voted  for  at  such  meeting  as  to  *  *  *  in- 
crease or  decrease  of  capital  stock  *  *  *  shall  be,  and 
is  hereby  declared  accomplished  in  accordance  with  the  vote 
of  the  stockholders."    Rev.  Stat.,  Chap.  32,  Sec.  53. 

The  meeting  and  voting  by  the  stockholders  in  Decem- 
ber, 1884,  had  therefore  to  be  supplemented  by  the  filing  of 
the  certificate  of  the  fact,  before  the  change  in  the  capital 
stock  would  become  '*  accomplished." 

Such  certificate  was  not  filed  as  required,  until  after  or 
on  the  same  day  with  the  filing  in  the  recorder's  office  of 
the  final  certificate  of  organization  by  the  secretary  of  state, 
on  the  basis  of  the  original  capital  of  $100,000. 

The  final  certificate  of  organization  was,  as  already  said, 
filed  in  the  recorder's  office  on  April  28, 1885,  and  there  can 
be  no  doubt  but  that  with  that  filing,  the  corporation  be- 
came as  completely  organized  for  all  purposes  as  it  ever 
could  become. 

On  the  same  dav  and  at  the  same  hour,  the  certificate  of 
the  meeting  of  the  stockholders,  and  of  the  vote  in  favor  of 
the  reduction  of  the  capital  stock,  was  filed  in  the  recorder's 
office,  and  two  days  later,  on  April  30, 1885,  such  certificate 
was  filed  in  the  office  of  the  secretary  of  state. 

The  "  accomplished  "  fact  of  a  reduction  of  the  capital 
stock  not  existing  until  after  the  certificate  of  the  stock- 
holders' meeting  and  voting  was  recorded  in  the  office  of 
the  secretary  of  state,  such  a  reduction  was  therefore  not 
"  accomplished  "  until  after  the  final  certificate  of  organi- 
zation had  been  filed  in  the  recorder's  office,  and  the  corpo- 
ration had  thereby  become  fully  organized  for  all  purposes 
d^jure  as  well  as  de  facto. 
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The  statute  provides  that  in  case  the  directors  of  a  cor- 
poration desire  to  reduce  the  capital  stock,  they  may  call  a 
special  meeting  of  the  stockholders  to  consider  the  question, 
and  that  such  special  meeting  shall  be  called  "  by  deliver- 
ing personally,  or  depositing  in  the  post-office,  at.  least 
thirty  days  before  the  time  fixed  for  such  meeting,  a  notice, 
properly  addressed  to  each  stockholder,  signed  by  a  major- 
ity of  said  directors,  managers  or  trustees,  stating  the  time, 
place  and  object  of  such  meeting,"  and  also  that  a  general 
notice  of  the  meeting  shall  be  published  in  a  newspaper. 

It  is  contended  that  such  notice  was  not  sent  to  each 
stockholder. 

The  mere  fact  that  after  a  lapse  of  several  years  no  copy 
of  the  notice  sent  could  be  produced  should  not  weigh 
heavily  in  opposition  to  the  fact  of  notice.  Several  stock- 
holders testify  to  the  fact  that  the  requisite  notices  were 
sent  out  and  received,  and  no  witness  denied  that  they  were 
sent.  Mr.  Meyer,  the  then  president  of  the  corporation, 
in  his  certificate  that  the  reduction  had  been  made,  filed 
with  the  secretary  of  state  April  30,  1885,  states  positively, 
as  required  by  statute,  that  the  required  notice  was  given. 

The  notice,  containing  all  the  statutory  requirements  as 
to  time,  place,  object  of  the  meeting,  etc.,  was  properly  pub- 
lished in  a  newspaper;  and  in  view  of  all  the  evidencfe  on 
the  subject,  the  presumptions  are  so  strong  that  the  statute 
was  complied  with  in  the  matter  of  notice  of  the  meeting, 
we  are  constrained  to  hold  the  fact  to  be  so. 

It  also  appears  that  of  the  total  of  1,000  shares  of  the  capi- 
tal stock,  the  holders  of  at  least  820  shares  w^ere  present,  or 
properly  represented,  at  the  meeting,  which  fact  we  think 
tends  strongly  in  support  of  the  presumption  that  the  meet- 
ing was  regularly  called. 

It  is  next  contended  that  the  requisite  two-thirds  vote 
of  the  stockholders  was  not  given  in  favor  of  the  reduction 
of  the  capital  stock. 

It  appears  that  in  writing  up  the  record  of  the  meeting 
of  December  20,  1884,  when  the  proposition  to  reduce  the 
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capital  stock  of  the  corporation  was  voted  upon,  the  secre- 
tary made  it  appear  on  the  record  book  that  only  250  shares 
voted  in  favor  of  the  proposition. 

Upon  being  examined  with  reference  to  the  record  so 
made,  he  testified,  by  way  of  explanation,  that  he  counted 
the  shares  voted  as  the  number  represented  by  the  reduced 
capitalization  of  $30,000,  instead  of  the  number  under  the 
original  capitalization  of  $100,000,  and  that  the  record 
should  read  that  820  shares  voted  for  the  reduction  instead 
of  250  shares ;  and  explained  that  he  was  inexperienced  in 
writing  such  records.  It  otherwise  appears  in  evidence  that 
at  least  820  shares  of  the  original  1,000  shares  were  repre- 
sented in  the  meeting  and  that  all  voted  in  favor  of  the 
reduction. 

This  testimony  of  the  secretary  is  in  no  wise  contradicted, 
and  it  is  corroborated  by  the  certificate  of  the  president  of 
the  corporation  filed  with  the  secretary  of  state  April  30, 
1885,  that  the  resolution  in  favor  of  a  reduction  "was 
adopted,  at  least  two-thirds  of  all  the  votes  represented  by 
the  whole  stock  of  said  corporation  voting  therefor." 

Whether  the  minutes  of  a  stockholders'  meeting  are  con- 
clusive, or  not,  as  between  the  stockholders  and  third  per- 
sons whose  rights  have  intervened  upon  the  faith  of  the 
correctness  of  such  minutes,  need  not  be  discussed^  as  no 
such  question  is  presented  in  this  cause;  but  that  a  mistake, 
such  as  clearly  appears  to  have  been  made  by  the  secretary 
in  the  instance  under  consideration,  may  be  explained,  can 
hardly  admit  of  question.  There  is  no  question  of  the  good 
faith  of  the  stockholders  themselves,  or  of  the  secretary  in 
entering  the  minutes,  or  of  the  president  in  certifying  the 
true  facts  to  the  secretary  of  state,  and  as  against  only  the 
defendants  in  error,  who,  if  the  reduction  of  the  capital 
stock  was  otherwise  regularly  accomplished,  acquired  no 
rights  against  the  corporation  until  after  the  reduction  was 
effected,  we  must  hold  that  the  requisite  vote  of  the  stock- 
holders was  had. 

The  further  objection  that  after  the  meeting  reducing 
the  capital  stock  the  certificates  of  stock  theretofore  issued 
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were  not  called  in,  canceled,  and  new  ones  issued,  if  true, 
does  not  seem  to  be  material  so  far  as  these  defendants 
in  error  are  concerned.  It  is  difficult  to  determine  from 
the  evidence  just  what  was  done  in  that  regard.  The  pro- 
ceedings were  certainly  informal,  and  may  have  amounted 
to  no  more  than  memoranda  made  on  the  stubs  left  in  the 
stock  certificate  book,  indicating  the  reduced  number  of 
shares  thereafter  to  be  considered  as  held  and  owned  by  the 
persons  to  whom  certificates  of  stock  had  previously  been 
issued. 

But  what  concern  was  such  irregularity  to  the  defendants 
in  error  ?  They  are  here  in  the  attitude  of  creditors  sub- 
sequent to  the  reduction  of  the  capital  stock.  If  the  pro- 
ceedings to  that  end  were  regular  and  valid,  as  we  think 
they  were,  the  mere  fact  that  some  or  all  of  the  certificates 
of  stock  were  not  on  their  faLcej)ro  rated  down  to  the  basis 
of  the  new  capital,  does  not  concern  them.  Their  rights  are 
independent  of  any  such  action  by  the  certificate  holders. 
We  are  of  opinion,  therefore,  that  by  the  proceedings  at 
the  stockholders'  meeting,  regularly  called  and  held  for 
that  purpose  in  December,  1884,  and  the  recording  in  the 
oflfice  of  the  secretary  of  state  of  a  properly  authenticated 
certificate  thereof  on  April  30,  1885,  which  was  a  date  sub- 
sequent to  that  of  filing  in  the  recorder's  office  of  the  cer- 
tificate of  the  organization  of  the  corporation,  the  capital 
stock  of  the  corporation  became  lawfully  reduced  from 
$11)0,000  to  §30,000;  and  that  all  persons  having  dealings 
with  the  corporation  subsequent  to  April  30,  1885,  dealt 
with  it  with  notice  of  such  reduction  of  the  capital  stock. 
Having  reached  that  conclusion,  it  follows,  necessarily, 
that  an  entire  recasting  of  the  decree,  which  was  entered 
upon  the  opposite  theory  that  no  valid  reduction  in  the 
capital  stock  was  accomplished  by  what  was  done,  must  be 
had,  upon  a  proper  amendment  of  the  pleadings. 

That  duty  will  devolve  upon  the  Circuit  Court,  either 
upon  the  evidence  already  taken  or  upon  such  other  evi- 
dence as  it  may  in  its  discretion  determine  to  hear,  or  both. 
We  have  spent  much  time  in  examining  the  master's 
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report  and  the  decree  based  thereon,  with  reference  to  the 
amounts  and  priorities  of  the  claims  growing  out  of  the 
transactions  of  the  Schumacher  appellants  with  the  corpo- 
ration. 

The  question  first  claiming  attention  in  that  regard  is 
that  which  grows  out  of  a  priority  allowed  to  the  First 
National  Bank  of  Bucyrus,  Ohio,  over  certain  claims  of  the 
firm  of  C.  F.  Schumacher  &  Sons. 

The  claim  of  the  bank  was  based  upon  a  judgment  at  law 
recovered  by  it  against  the  Forest  Glen  Brick  and  Tile  Com- 
pany in  the  Circuit  Court  of  Cook  County,  March  5,  1889, 
upon  which  execution  was  issued  and  returned  unsatisfied. 

After  the  corporation,  the  Forest  Glen  Brick  and  Tile 
Company,  had  become  a  de  facto  corporation  and  had  begun 
business,  but  before  its  certificate  of  final  organization  had 
been  filed  in  the  recorder's  office,  and  on  August  20,  1884, 
February  6,  1885,  and  March  19, 1885,  the  corporation  made 
and  executed  in  due  form,  six  promissory  notes,  aggregating 
$4,400,  payable  at  various  times,  and  to  secure  the  same, 
made  and  executed  a  like  number  of  trust  deeds,  by  way  of 
mortgage  upon  certain  of  its  real  estate,  and  such  notes  were 
sold  to  persons  not  connected  with  the  company,  who  paid 
value  for  them  in  good  faith.  The  trust  deeds  were  prop- 
erly recorded  about  the  dates  when  they  were  made. 

AH  of  said  notes  were  sold  for  the  com])any  by  the  firm 
of  C.  F.  Schumacher  &  Sons,  and  were  indorsed  by  one  of 
the  members  of  that  firm.  The  various  parties  to  whom 
they  had  sold  the  notes  came  to  them  for  the  money,  and 
the  finn,  in  order  to  protect  its  business  reputation,  and  be- 
cause of  the  understood  liability  of  one  of  its  members  as 
indorsee  on  the  notes,  at  times  paid  the  interest  on  the  notes 
as  it  matured,  and  finally,  at  different  times  between  August 
22,  1885,  and  December  28,  1888,  bought  back  all  of  the 
notes  from  the  holders  to  whom  they  had  sold  them,  payinar 
for  them  their  faee  value,  and  thereafter  continued  to  hold 
them  as  the  obligations  of  and  against  the  corporation 
maker  thereof. 

The  amount  paid  for  the  notes,  including  interest,  by  the 
firm  of  C.  F.  Schumacher  &  Sons,  was  $4,902.09, 
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The  real  estate  mortgaged  to  secure  the  notes  was  all 
sold  by  the  receiver,  by  order  of  court,  discharged  from 
all  liens,  and  the  fund  took  the  place  of  the  land,  and  the 
question  of  priority  of  payment  out  of  that  fund  as  between 
the  bank  and  the  Schumacher  firm  arising,  the  Circuit 
Court  decreed  a  priority  in  favor  of  the  "bank. 

We  are  unable  to  concur  in  that  result. 

Those  notes  and  trust  deeds  were  made  in  entire  good 
faith  and  sold  for  value  long  before  the  lien  of  the  bank 
had  any  existence,  and  constituted  valid  first  liens  upon  the 
mortgaged  premises,  and  if  they  had  remained  in  the  hands 
of  the  persons  to  whom  they  had  been  sold,  no  question  in 
all  probability  would  have  been  raised  as  to  their  priority 
of  Uen.     The  fact  that  they  were  made  before  the  cor- 
poration had  wholly  perfected  its  legal  organization  by 
filing  the  final  certificate  of  organization  in  the  recorder's 
office,  but  while  the  company  was  actually  engaged  in  busi- 
ness as  a  de  facto  corporation,  no  more  afifects  the  validity  of 
their  lien  than  it  does  their  provability  as   mere  claims 
against  the  general  assets  of  the  corporation.    Nor  does 
the  mere  fact  that  the  members  of  the  firm  of  C.  F.  Schu- 
macher &  Sons  were  individually  directors  and  officers  of 
the  corporation,  exclude  them  from  buying  and  asserting 
against  the  corporation  such  valid  outstanding  obligations, 
not  alone  as  claims  for  which  the  corporation  is  liable,  but 
also  as  liens  in  their  full  integrity.    Beach  v.  MiUer,  130 
111.  162. 

The  decree  should  therefore  have  given  priority  to  the 
Schumacher  claim  of  $4,702.09  paid  by  them  for  the  notes 
secured  by  the  real  estate  trust  deeds,  over  the  claim  of  the 
bank  upon  its  judgment. 

The  limitations  within  which  directors  may  contract  with 
their  corporations  are  well  discussed  in  Beach  v.  Miller,  130 
111.  162,  and,  so  far  as  we  can  see,  the  master's  report,  and 
the  decree,  correctly  apply  the  rules  there  announced,  with 
regard  to  the  dealings  with  the  Schumachers  with  the  ap- 
pellant corporation,  in  all  other  respects  than  those  we  have 
statecL 
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The  allowance  of  the  claim  of  Charles  Harms  for  wood  is 
objected  to,  but  we  think  the  decree  on  that  account  should 
not  be  disturbed. 

The  evidence  satisfactorily  shows  that  the  wood  was  not 
only  delivered,  but  that  the  title  to  it  passed  to  the  corpora- 
tion, and  that  as  a  matter  of  law,  if  the  wood  had  not  been 
accidentally  burned,  Harms  could  not  have  reclaimed  it 
from  the  corporation,  as  his  own. 

And  so,  of  the  balance  of  the  decree,  and  the  several 
claims  allowed,  we  think  substantial  justice  has  been  done. 
The  decree  should  be  affirmed  in  all  things  except  as  to  the 
priority  allowed  the  claim  of  the  First  National  Bank  of 
Bucyrus,  and  except  as  it  relates  to  the  stockholders,  and 
the  extent  of  their  holdings,  and  their  liability,  upon  the 
basis  of  the  original  capitalization,  but  that  in  those  respects 
the  decree  should  be  reversed,  with  directions  to  direct  the 
payment  of  the  said  claim  of  the  firm  of  C.  F.  Schumacher 
&  Sons,  to  the  amount  of  $4,702.09  and  interest,  out  of 
the  funds  in  the  hand  of  the  receiver  derived  from  the  prop- 
erty conveyed  by  the  trust  deeds  securing  the  notes  held  by 
said  firm  for  said  amount,  prior  to  the  payment  of  the  claim 
of  the  First  National  Bank  of  Bucyrus,  and  to  permit  ap- 
pellees, if  they  so  elect,  to  amend  their  pleadings  to  con- 
form to  the  fact  of  the  corporation  having  reduced  its 
capital  to  $30,000,  and  upon  that  basis  to  ascertain  the 
shareholders,  the  extent  of  their  holdings,  and  their  resi)ect- 
ive  liability,  and  to  enter  a  new  decree  for  the  amounts  for 
which  they  are  severally  liable;  but  if  the  appellees  shall 
elect  not  to  amend,  then  to  dismiss  the  bill  and  cross-bill. 

Affirmed  in  part  and  reversed  in  part. 


_?I_537|  Warren  Springer  v.  Frank  A.  Bigford. 

1.  Attachment  Proceedings — Intervening  Claimant — Proof  of 
Claim  Aliunde. — Upon  the  trial  between  an  intervening  claimant  of  the 
attached  proj)erty  and  the  plaintiff  in  attachment  the  judgment  ob- 
tained against  the  defendant  in  the  attachment  suit  is  no  evidence 


First  District — March  Term,  1894.       199 

Springer  v.  Bigford. 

against  the  intervenor  of  any  debt  from  the  defendant  to  the  plaintiff 
existing  before  the  entry  of  the  judgment,  nor  of  the  truth  of  any  of  the 
averments  in  the  declaration.  If  the  plaintiff  attacks  the  disposition  of 
the  property  by  the  defendant  for  fraud  on  creditors  he  must  prove  his 
debt  aliunde. 

2.  BilIj  of  Sale — Of  Corporation^  Prima  Facie  Sufflcient — ^A  bill 
of  sale  executed  by  a  vice-president  of  a  corporation  under  its  corporate 
Seal  is  prima  facie  sufficient  to  pass  the  title  of  the  property. 

Hemorandam. — Attachment  proceedings.  Garnishee  process.  In  the 
Circuit  Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding. 
Trial  by  the  court  upon  the  petition  of  an  intervening  creditor;  finding 
and  judgment  for  the  intervenor;  appeal  by  the  plaintiff  in  the  attach- 
ment Heard  in  this  court  at  the  March  term,  1894,  and  afOrmed. 
Opinion  filed  November  12,  1894. 

Statement  of  the  Case. 

December  29, 1891,  appellant  demised  by  lease  of  that  date 
to  the  American  Vault,  Safe  and  Lock  Company,  a  Pennsyl- 
vania corporation,  certain  premises  in  Chicago,  for  the  terra 
of  five  years,  beginning  January  1,  1892,  at  the  rental  of 
$250  per  month,  payable  monthly  in  advance,  on  the  first 
dav  of  each  month. 

The  rent  for  August,  September  and  October,  1893,  being 
p<ast  due  and  unpaid,  appellant,  on  October  3d  of  that  year, 
began  an  attachment  suit  against  said  company  and  obtained 
judgment  by  default,  on  October  23,  1893,  for  the  sum  of 
$790.  No  property  vras  levied  on  under  the  attachment 
writ,  but  the  World's  Columbian  Exposition  was  served  as 
garnishee,  and  on  October  16, 1893,  filed  its  answer,  as  such 
garnishee,  "  that  at  the  date  of  the  service  of  the  writ  of 
attachment  it  had  as  an  exhibit  under  contract  to  remain 
until  the  close  of  the  World's  Columbian  Exposition,  six 
safes  of  the  American  Vault,  Safe  and  Lock  Company." 
Value  unknown. 

Execution  was  issued,  and  upon  the  close  of  the  Fair,  Octo- 
ber 31, 1893,  levied  on  the  safes. 

On  November  2,  1893,  appellee,  Bigford,  filed  a  petition 
in  said  cause  setting  up  the  beginning  of  the  attachment 
suit,  and  service  of  garnishee  process,  and  alleging  that  "  the 
29th  day  of  July,  1893,  the  American  Vault,  Safe  and  Lock 
Company  sold  and  delivered  the  said  safes  tp  petitioner  for 
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a  valuable  consideration,  and  that  he  thereupon  took  posses- ' 
sion  of  the  said  safes  on  exhibition,  and  has  had  possession 
of  the  same  from  that  time  thence  hitherto,  subject,  how- 
ever, to  the  right  of  exhibition  of  the  said  World's  Colum- 
bian Exposition  as  aforesaid,  and  asked  leave  to  appear  and 
assert  his  claim  to  said  goods  according  to  the  form  of  the 
statute  in  such  oases  made  and  provided."  On  this  petition 
an  order  was  entered  "  granting  leave  to  file  an  interplea." 
Thereupon  such  "  interplea"  was  filed,  averring  in  substance 
the  same  facts  as  stated  in  said  petition. 

On  November  27,  1893,  on  motion  of  said  Bigford  the 
court  ordered  a  stay  of  execution  until  the  further  ortier  of 
the  court.  On  January  11,  1894,  the  intervening  claim  of 
appellee  to  said  safes  came  on  for  trial,  and  was  tried  by  the 
court  without  a  jury.  The  court  found  the  issue  in  favor 
of  the  claimant,  and  entered  its  judgment  on  such  finding, 
from  which  the  plaintiff  in  the  attachment  appealed. 

Appellant's    Brief,    Wm.    J.    Ammen    and    Andrew  J. 

IIlRSOHL,  AtIORNEYS. 

It  is  essential  that  there  be  a  change  of  possession  visible 
and  apparent  to  the  world,  to  render  a  sale  valid  as  against 
creditors  and  honajlde  buyers  without  notice.  Thompson 
V.  Yeck,  21  111.  73;  Ketchum  v.  Watson,  24  111.  591;  Lewis 
V.  Swift,  54  111.  436;  Thompson  v.  Wilhite,  81  111.  356; 
Lefever  v.  Mires,  Id.  456;  Hartz  v.  Jones,  21  111.  App.  150; 
Lapp  V.  Pinover,  27  111.  App.  169;  Gillette  v.  Stoddard,  30 
III.  App.  231. 

It  is  essential  to  a  change  of  possession  that  there  be  not 
only  a  delivery,  but  a  real,  continuing,  permanent  possession 
in  the  buyer.  Allen  v.  Carr,  85  111.  388;  Wood  v.  Loomis, 
21  111.  App.  604. 

There  is  no  actual  delivery  where  the  parties  merely  go 
together  where  the  property  is,  in  possession  of  the  bailee 
or  the  seller,  and  identify  it,  but  do  not  remove  it.  McCann 
V.  Myer,  4  111.  App.  376. 

The  delivery  must  be  substantial  and  not  a  merely  formal 
or  temporary  change  of  possession.  Pickard  v.  Hopkins, 
17  lU.  App.  570. 


First  District — March  Term,  1894.       201 

Springer  ▼.  Bigford. 

WTiere  property  when  sold  is  in  possession  of  a  bailee  a 
notice  must  be  given  to  the  bailee  of  the  transfer  in  order 
to  make  such  transfer  good  as  against  attaching  creditors 
or  purchasers.    Hodges  v.  Hurd,  47  111.  363. 

Nor  does  the  property  pass  when  the  seller  gives  the 
buyer  an  order  addressed  to  the  railway  company  having 
custody  of  the  car,  as  the  bailee  of  the  seller,  directing  the 
company  to  deliver  the  car  on  the  track  to  the  buyer,  and 
the  buyer  takes  possession,  the  order  being  in  no  way 
assented  to  nor  recognized  by  the  bailee.  Hofifman  v. 
Culver,  7  HI.  App.  450;  Hoffman  v.  Warren,  Id.  459. 

If  sale  be  made  to  hinder  and  delay  creditors  it  is  void 
even  if  with  consideration.    Boies  v.  Henney,  32  111.  130. 

Appellee's  Beief,  Wilbeb,  Eldridge  &  Pinney, 

Attorneys. 

The  facts  in  this  case  as  shown  by  the  record  are  simple 
and  plain.  The  goods  in  controversy  were  purchased  by 
appellee  of  the  American  Vault,  Safe  and  Lock  Company, 
on  the  29th  day  of  July,  1893;  the  bill  of  sale  was  duly 
executed  by  C.  H.  Underwood,  vice-president  of  that  corpo- 
ration, and  attached  thereto  was  the  corporate  seal  of  said 
company,  which  seal  imported  full  authority  for  the  execu- 
tion of  the  paper.  Indianapolis  &  St.  L.  R.  R.  Co.  v. 
Morganstern,  103  111;  149;  Bills  v.  Stanton,  69  111.  51. 

Here  was  a  honajide  sale  and  transfer,  made  by  two  com- 
petent contracting  parties,  and  to  make  such  a  sale  void  for 
fraud,  both  parties  must  have  been  concerned  in  the  fraud. 
Brown  v.  Eilev,  22  111.  62. 

The  acts  or  declaration  of  the  grantor,  after  a  sale,  are 
incompetent  to  impair  the  title  of  the  grantee.  He  has  no 
more  power  to  affect  the  title  by  his  declaration  than  a 
mere  stranger.  Wait  on  Fraudulent  Conveyances,  Sec.  278; 
Randegger  v.  Ehrhard,  51  111.  101. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

October  3,  1893,  the  appellant  commenced  an  attachment 
suit  against  the  American  Vault  Safe  and  Lock  Company. 
The  writ  was  served  the  same  day  by  garnisheeing  the 
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World's  Columbian  Exposition  and  by  delivering  a  copy  to 
the  third  vice-president  of  the  vault  company. 

October  23,  1893,  the  appellant  took  judgment  by  default 
against  the  vault  company.  November  2,  1893,  the  appel- 
lee intervened,  claiming  "  that  the  goods  and  chattels,  to 
wit,  the  said  six  safes  garnisheed  in  the  hands  of  the  World's 
Columbian  Exposition,  by  virtue  of  the  said  writ  of  attach- 
ment and  garnishment  in  this  behalf,  were  at  the  time  the 
same  were  so  garnisheed,  and  still  are,  the  property  of  the 
said  Frank  A.  Bigford,  and  not  of  the  American  Vault  Safe 
and  Lock  Company."  This  was  a  proper  mode  of  proceed- 
ing. Juilliard  v.  May,  130  111.  87.  Upon  that  claim  the 
parties  went  to  trial  before  the  court  without  a  jury. 

We  have  delayed  deciding  this  case  until  the  Supreme 
Court  should  decide  Cook  v.  Imperial  Bldg.  Co.,  which  it 
did  the  29th  day  of  October,  1894,  reversing  our  judgment 
in  the  same  case — with  the  names  of  the  parties  reversed — 
reported  in  46  111.  App.  279.  Our  reason  for  delay  was  that 
if  our  decision  there  was  correct,  the  appellant  here  had 
obtained  no  hold  on  the  property  of  the  vault  company  by 
service  on  a  third  vice-president.  Being  unable  to  discover 
any  difference  in  principle  between  vice-presidents,  based 
upon  a  numeral  adjective,  we  assume  that  the  service  on  the 
third  vice-president  was  good.  The  appellee's  claim  to  the 
safes  is  based  upon  a  bill  of  sale  made  by  that  officer,  pur- 
porting to  convey  the  safes  to  th«  appellee,  dated  July  23, 
1893,  with  the  seal  of  the  vault  company  affixed.  The 
judgment  obtained  by  the  appellant  is  no  evidence  against 
the  appellee  of  any  debt  from  the  vault  company  to  the 
appellant,  existing  before  the  entry  of  the  judgment;  nor  of 
the  truth  of  any  of  the  averments  in  the  declaration  in  that 
case.  Sweet  v.  Dean,  43  111.  App.  650;  Snodgrass  v.  Bank 
of  Decatur,  25  Ala.  161. 

And  there  is  no  other  evidence  in  the  record  that  the 
vault  company  owed  the  appellant,  or  had  any  such  relations 
with  him  that  it  ever  could  owe  him,  at  the  time  the  bill  of 
sale  was  made.  Without  such  evidence  there  could  be  no 
attack  on  the  ground  of  fraud  upon  creditors.    Ibid. 
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It  appears  in  the  case  that  the  vault  company  was  a  Penn- 
sylvania corporation  and  Underwood  represented  it  in  Chi- 
cago. In  fact  the  case  of  the  appellant  stands  on  the 
hypothesis  that  Underwood  was  third  vice-president,  as  serv- 
ice of  process  on  the  attachment  is  upon  him  as  filling  that 
oflSce. 

Then  the  bill  of  sale  under  the  seal  of  the  company  isprima 
facte  sufficient  to  pass  the  title  of  the  safes  to  the  appellee. 
Sawver  v.  Cox,  63  111.  130. 

Whether  they  were  delivered,  was  a  question  of  parol 
evidence,  on  which  we  should  feel  bound  b}'  the  finding  of 
the  court,  if  the  appellant  were  at  liberty  to  raise  any  ques- 
tion about  it,  but  as  he  did  not  prove  any  debt  against  the 
vault  company,  existing  before  his  judgment,  he  can  not  ques- 
tion the  title  of  the  appellee  for  any  failure  in  proof  of 
change  of  possession. 

Only  creditors  and  subsequent  purchasers  can  object  to 
the  title  of  the  vendee  on  that  ground.  Corgan  v.  Frew,  39 
111.  31. 

It  is  clear  that  the  safes  were  in  the  possession  of  the 
appellee  long  before  the  judgment  was  entered.  If  the 
judgment  was  evidence  of  a  debt  then,  from  the  vault  com- 
pany to  Springer,  the  title  of  the  appellee  had  become  per- 
fect against  subsequent  creditors  of  the  vault  company, 
before  Springer  is  shown  by  the  record  to  have  been  in 
position  to  attack  it  as  fraudulent  against  creditors. 

An  attaching  creditor,  att^icking  a  disposition  of  prop- 
erty by  the  defendant,  for  fraud  on  creditors,  must  prove 
his  debt  aliunde.  Commercial  Kat.  Bk.  v.  CanniiF,  51  111. 
App.  579. 

Judgment  is  affirmed. 


Illinois  Central  Bailroad  Company  t.  Arthur  Barslow.   

55 

1.    Master  and  Servant— Dw/y  in  Selection  of  Machinery,— An  em-  sW 

plover  is  bound,  not  only  to  use  reasonable  care  in  the  selection  of  ma-     55 

chinety  and  appliances,  but  also  the  same  care  and  watchfulness  to  see  111 

that  they  are  kept  in  proper  condition. 


155    203 
6*^    8S4 


203 
208 

203 

«47b 


204  Appellate  Courts  of  Illinois. 


Vol.  55.]  Illinois  Central  R.  R.  Co.  v.  Barslow. 

2.  Same— Master  Presumed  to  Have  Discharged  his  Duty.— The  mas- 
ter is  presumed  to  have  discharged  his  duty  to  provide  suitable  and  fit 
instrumentalities  for  the  servant  in  the  prosecution  of  the  business  he  is 
set  to  do. 

8.  Same — Master's  Knowledge  of  Defects, — Where,  in  an  action  for 
personal  injuries  resulting  i!rom  a  defect  in  a  car  coupling,  in  the  ab- 
sence of  evidence  showing  any  knowledge  by  the  defendant  of  the  defect, 
or  that  it  had  existed  for  any  time  before  the  accident,  a  cause  of  action 
is  not  established. 

Memorandnm. — Action  for  personal  injuries.  In  the  Superior  Court 
of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Dec- 
laration in  case;  plea,  not  guilty;  trial  by  jury;  verdict  and  jndgment 
for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  March 
term,  1894.    Reversed  and  remanded.    Opinion  filed  November  12, 1894. 

Statement  of  the  Case. 

This  was  an  action  by  appellee  to  recover  for  an  injury 
by  him  sustained  while  working  as  a  brakeman  in  the  serv- 
ice of  appellant.  Appellee  was  one  of  a  crew  engaged  in 
the  management  of  a  railroad  train  hauling  sand  upon  appel- 
lant's road. 

Appellee  was  endeavoring  to  couple  parts  of  the  train; 
in  so  doing  a  glove  upon  his  hand  caught  in  a  crack  on  the 
under  side  of  a  coupling  link;  this  crack  was  a  little  over  a 
quarter  of  an  inch  wide,  and  nearly  three-quarters  of  an 
inch  deep. 

Appellee's  hand  being  so  caught,  before  he  could  with- 
draw it  the  cars  came  together  and  crushed  his  fingers. 

Appellee  charged  that  the  defective  condition  of  the  link 
could  have  been  known  by  the  defendant  had  it  exercised 
proper  care  and  caution. 

There  was  no  evidence  that  the  defendant  knew  of  the 
existence  of  any  defect  in  this  link,  nor  as  to  how  long  the 
defect  had  existed.  The  car  upon  which  the  defective  link 
was,  had  been  in  use  hauling  sand  the  day  upon  which  the 
accident  occurred. 

Appellee  had  seen  men  inspecting  these  cars  almost  every 
day. 

Sidney  F.  Andrews,  attorney  for  appellant;  James  Fen- 
tkess,  of  counseL 
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Appellee's  Brief.  W.  S.  Johnson,  Attorney. 

A  brakeman  does  not  assume  the  risk  of  defective  coup- 
lings and  links  which  upon  proper  inspection  can  be  dis- 
covered, when  the  master  has  inspectors,  whose  duties  call 
for  such  inspection,  and  when  the  brakeman's  duty  does  not 
require  him  to  search  for  defects  or  to  test  the  couplings. 
M.  &  O.  R.  R.  Co.  V.  Harmes,  52  111.  App.  649;  Houston  and 
Texas  R.  R.  Co.  v.  Maddox,  21  A.  &  E.  R.  R.  Cases,  628; 
Tierney  v.  Minneapolis  &  St.  L.  R.  R.  Co.,  21  A.  &  E.  R.  R. 
Cases,  547;  Bailey  v.  Rome,  W.  &  O.  R.  R.  Co.,  34  N.  E. 
Rep.  918;  Ohio  &  M.  Ry.  Co.  v.  Pearcy,  27  N.  E.  Rep. 
481,  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Woodward,  36 
N.  E.  Rep.  442. 

In  the  following  cases,  where  there  was  a  defective  link 
or  coupling  involved,  the  court  say  :  Whether  the  master 
has  exercised  the  reasonable  care  required  of  him  by  law, 
and  the  servant  has  exercised  the  reasonable  care  so  re- 
quired of  him,  are  questions  of  fact  to  be  detennined  by  the 
jury  from  the  evidence.  Houston  &  T.  R.  R.  Co.  v.  Mad- 
dox, 21  A.  &  Eng.  R.  R.  Cases,  628;  M.  &  O.  R.  R.  Co.  v. 
Harmes,  52  111.  App.  649;  Ohio  &  M.  Ry.  Co.  v.  Pearcy,  27 
N.  E.  Rep.  481;  Bailey  v.  Rome,  W.  &  O.  R.  R.  Co.,  34  N. 
E.  Rep.  918. 

The  rule  of  law  that  requires  the  master  to  keep  its  own 
cars  and  machinery  in  good  repair,  and  to  properly  inspect 
the  same,  applies  likewise  to  foreign  cars  or  cars  of  other 
railroad  companies,  that  the  master  may  use  or  turn  over 
to  its  servants  to  handle.  C,  B.  &  Q.  R.  R.  Co.  v.  Avery, 
109  IlL  325;  Gotlieb  v,  N.  T.  C.  R.  R.  Co.,  3  N.  E.  Rep.  344. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Cour^. 

This  action  being  based  upon  the  alleged  negligence  of  the 
defendant  in  failing  to  provide  safe  and  suitable  appliances 
for  the  use  of  the  plaintiff,  the  burden  of  proving  such  neg- 
ligence is  consequently  upon  the  plaintiff. 

An  employer  is  bound,  not  only  to  use  reasonable  care  in 
the  selection  of  machinery  and  appliances,  but  also  the  same 
care  and  watchfulness  to  see  that  they  are  kept  in  proper 
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condition.  Wood  on  Master  and  Servant,  Sec.  329;  Union 
Pacific  Ey.  Co.  v.  Jarvi,  53  Fed.  Rep.  65;*  Sack  v.  Dolese,  35 
111.  App.  636;  Same,  137  111.  129. 

While  the  case  at  bar  differs  from  that  of  Sack  y.  Dolese, 
fiujpray  in  that  it  is  here  shown  what  the  defect  was  which 
caused  the  injury,  there  is  not  in  the  present  case  any  evi- 
dence as  to  when  the  link  in  question  became  defective. 

The  very  small  crack  in  it,  being  upon  the  under  side  of 
the  link,  was  not  discoverable  except  upon  a  very  careful 
examination,  and  for  aught  that  appears  might  have  been 
caused  by  the  strain  put  upon  the  coupling  on  the  day  of 
the  accident. 

We  do  not  express  any  opinion  as  to  whether  the  evidence 
shows  that  the  defect  which  was  the  cause  of  the  accident 
could  have  been  discovered  by  the  exercise  of  reasonable 
care  and  watchfulness,  had  it  existed  for  a  sufficient  period 
to  allow  of  an  inspection,  but  we  do  hold  that  in  the  absence 
of  any  evidence  showing  any  knowledge  by  appellant  of  the 
defect,  or  that  it  existed  for  even  an  hour  before  the  acci- 
dent, a  cause  of  action  was  not  established.  111.  Cen.  E.  R. 
Co.  V.  Harris,  53  111.  App.  592-596. 

The  master  is  presumed  to  have  discharged  his  duty  to 
provide  suitable  and  fit  instrumentalities  for  the  servant  in 
the  prosecution  of  the  business  he  is  set  to  do.  Wood  on 
Master  and  Servant,  Sec.  346;  Hard  v.  R.  R.  Co.,  33  Vt.  473; 
Gibson  v.  R.  R.  Co.,  46  Mo.  163;  Potts  v.  Port  Carlisle  R. 
R.  Co.,  8  W.  R.  524. 

That  the  link  from  which  the  accident  under  considera- 
tion arose  was  not  a  suitable  or  fit  instrumentality  is  not 
disputed,  but  the  master  is  not  shown  to  have  known  of  this, 
nor  is  it  made  to  appear  that  the  defect  had  existed  for  such 
time,  or  arose  under  such  circumstances  as  that  he  is  charge- 
able Avith  notice  of  its  condition.  True,  it  apj^ears  that  the 
cars  were  inspected  almost  daily,  but  that  the  defect  was  in 
being  when  any  inspection  took  place  is  not  shown. 

Appellee  having  failed  to  show  either  actual  or  implied 
notice  to  appellant  of  the  defect  from  which  the  injury 
arose,  the  judgment  of  the  Superior  Court  is  reversed  and 
the  cause  remanded. 
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1.  Service  op  Process — Amendment  of  Sheriff* s  Return, — Courts  as' 
a  matter  of  course  grant  leave  to  the  sheriff  to  amend  his  return,  but  can 
not  dictate  what  the  amendment  shall  be.  The  sheriff  acts  at  liis  peril 
as  to  the  truth  of  the  amendment  he  makes. 

2.  Same — Motion  for  Leave  to  Amend  Return, — ^As  a  court  can  not 
dictate  the  terms  of  an  amendment  to  a  sheriff^s  return,  it  can  make 
no  previous  inquiry  as  to  the  truth  of  the  proposed  amendment,  at  least 
in  the  absence  of  any  circimistances  exciting  suspicion  of  the  good  faith 
of  the  sheriff. 

8.  Service  op  Process— Ujpcm  Corporations. — ^The  statute  provides 
for  service  of  process  upon  a  principal  director  as  well  as  upon  an  agent. 
Is  not  a  return  showing  service  upon  the  World's  Columbian  Exposition 
by  delivering  a  copy  thereof  to  George  R.  Davis,  Director  General  of  the 
Exposition,  good? 

4.  Amendment  op  Sheriff's  Return— -4/^^  Appeal  is  Taken.— The 
fact  that  a  case  has  been  removed  from  the  trial  court  to  the  Appellate 
Court  by  a  writ  of  error  and  that  the  writ  has  been  made  a  supersedeas 
is  no  obstacle  to  any  proper  amendment  in  the  court  below. 

Hemorandnm. — Assumpsit.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  George  F.  Blanks,  Judge,  presiding;  motion  to  amend  sher- 
iff's return;  allowed;  error  by  defendant.  Heard  in  tliis  court  at  the 
October  term,  1894,  and  affirmed.    Opinion  filed  October  15, 1894. 

Brief    for    Plaintiff  jn    Error,  Walker  &  Eddy, 

Attorneys. 

In  this  case,  judgment  by  default  was  taken  against  the 
World's  Columbian  Exposition,  a  corporation,  upon  the  fol- 
lowing return  of  service  of  summons : 

"  Served  this  writ  on  the  within  named  defendants,  the 
World's  Columbian  Exposition,  by  delivering  a  copy  thereof 
to  George  R.  Davis,  Director  General  of  said  Exposition, 
this  19th  day  of  July,  1893.  The  president  of  said  Exposi- 
tion not  found  in  my  county. 

James  H.  Gilbert,  Sheriff, 
By  C.  J.  Jones,  Deputy." 

This  shows  a  service  upon  one  ''  George  E.  Davis,  Direc- 
tor General  of  said  Exposition."  No  such  officer  or  agent 
is  known  to  the  law,  nor  is  there  anything  in  the  sheriff's 
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return  which  avers  that  the  dignitary  known  as  "  Director 
Geneiul "  is,  as  a  matter  of  fact,  an  agent  of  the  Expo- 
sition. It  is  left  to  the  court  to  assume  judicially  that  a 
director  general  is,  as  a  matter  of  fact,  an  agent  of  a  cor- 
poration. 

In  Imperial  Building  Company  v.  Cook,  46  III.  App. 
279,  this  court  held  that  return  of  service  upon  "  F.  S. 
Eames,  vice-president  of  said  company,"  was  insufficient,  as 
the  court  could  not  assume  judicially  that  the  vice-presi- 
dent was,  as  a  matter  of  fact,  an  agent  of  the  company. 
[Since  revised  by  the  Supreme  Court.] 
Our  statute  (Sec.  5,  Practice  Act)  provides : 
"  An  incorporated  company  may  be  served  with  process 
by  leaving  a  copy  thereof  w^ith  its  president,  if  he  can  be 
found  in  the  county  in  which  suit  is  brought;  if  he  shall 
not  be  found  in  the  county,  then  by  leaving  a  copy  of  the 
process  with  any  clerk,  secretary,  superintendent,  general 
agent,  cashier,  principal  director,  engineer,  conductor, 
station  agent,  or  any  agent  of  said  company  found  in  the 
county." 

Brief  foe  Defendant  in  Error,  Mann,  Hayes  &  Miller, 

Attorneys, 

George  R.  Davis  is  described  in  the  original  return  as 
"  Director  General,"  and  the  contention  is  that  no  such  officer 
is  named  in  section  5  of  the  Practice  Act,  and  although  the 
section  covers  "  principal  director,"  the  terms  are  not  syn- 
onymous. Webster  says  of  the  word  "  general "  :  "  The 
word  'general '  annexed  to  a  name  of  office  usually  denotes 
chief  or  superior."  "  The  chief  or  superior  officer  in  an  ad- 
ministration— one  who  is  head  of  a  department,  and  super- 
intends the  other  officers  in  it."  The  word  '^  chief "  the 
same  author  defines  as  "  the  principal  or  most  important 
person  or  thing."  And  gives  as  synonyms,  "  principal," 
"  leading,"  "  main,"  "  master,"  etc. 

In  the  light  of  the  above,  we  submit  that  the  terms  "  di- 
rector general,"  "  director  chief,"  "  director  principal,"  and 
"  principal  director,"  are  but  different  terms  for  the  same 
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thing,  and  are  synonymous,  and  that  although  the  words 
"director  general"  be  not  specifically  mentioned  in  the 
statute  covering  this  question,  yet  the  term  and  the  duties 
which  it  implies  are  such  as  to  bring  it  within  the  statute, 
and  make  the  original  return  sufficient.  The  term ''  general 
superintendent,"  although  common,  is  not  used  in  the 
statute,  and  yet,  if  the  sheriff,  on  serving  a  superintendent, 
should  insert  the  word  "  general "  in  his  return,  it  would 
hardly  be  held  to  invalidate  it. 

We  therefore  respectfully  submit  that  the  original  return 
on  said  summons  was  sufiicient. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

At  the  August  term,  1893,  of  the  Superior  Court,  the 
defendant  in  error  obtained  a  judgment  by  default  against 
the  plaintiff  in  error.  The  return  of  the  sheriff  upon  the 
summons  was  that  it  was  served  "  by  delivering  a  copy 
thereof  to  George  R.  Davis,  Director  General  of  said  Expo- 
sition" etc.,  at  the  September  term,  1894.  On  notice  to  the 
plaintiff  in  error  the  sheriff  made  a  new  return  upon  the 
summons  which  was  the  same  as  the  first  return,  with  the 
words  "and  an  agent  of  said  World's  Columbian  Exposi- 
tion" added  to  what  is  first  herein  copied. 

When  that  amendment  was  made,  this  writ  of  error,  which 
had  been  made  a  supersedeas,  was  pending  in  this  court. 

In  obtaining  leave  to  am^nd  the  return,  the  defendant  in 
error  presented  an  affidavit  that  Davis  was  an  "  agent "  of 
the  plaintiff  in  error,  and  the  court  refused  to  receive  any 
testimony  or  affidavit  to  the  contrary,  but  granted  leave 
"  to  the  sheriff  to  amend  his  return  on  the  writ  of  sum- 
mons in  this  case,  so  as  to  conform  to  the  facts." 

That  the  amended  return  is  good  is  not  questioned,  but  it 
is  insisted  that  the  court  should  have  heard  testimony  or 
received  affidavits  that  Davis  was  not  an  "  agent,"  and  also 
that  the  amendment  should  not  have  been  permitted  after 
a  supersedeas  from  this  court. 

As  to  the  first  point  the  affidavit  presented  by  the  defend- 
ant in  error  was  not  the  ground  of  the  amendment. 
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That  affidavit  only  served  the  purpose  of  showing  that 
the  leave  to  amend  was  applied  for  in  good  faith.  The 
court  could  not  dictate  what  the  amendment  should  be. 
The  sheriflF  acts  at  his  peril  as  to  the  truth  of  the  amend- 
ment he  makes.    Dunn  v.  Kogers,  43  111.  260. 

The  elaborate  case  of  O'Connor  v.  Wilson,  57  III.  226, 
does  not  touch  the  questions  here.  Barlow  v.  Standf ord,  82 
111.  298. 

Then  as  the  court  could  not  dictate  the  terms  of  the 
amendment,  it  should  make  no  previous  inquiry  as  to  the 
truth  of  the  proposed  amendment,  at  least  in  the  absence  of 
any  circumstances  exciting  suspicion  of  the  good  faith  of 
the  sheriff. 

The  fact  that  this  writ  was  pending  and  was  made  a 
supersedeas  was  no  obstacle  to  any  proper  amendment 
below.    Dunham  v.  South  Park,  87  111.  185. 

The  statute  provides  for  service  upon  a  "principal  di- 
rector" as  well  as  upon  an  "agent."  It  is  unnecessary  to 
decide  whether  "director  general"  is  synonymous  with 
"  principal  director." 

It  would  seem  that  the  plaintiff  in  error  should  recover 
costs,  but  authority  is  the  other  way.  Toledo,  P.  &  W.  Ry. 
Co.  V.  Butler,  53  111.  323.    Affirmed. 


tireat  Western  Telegraph  Company^  for  the  use,  etc.,  v. 

D.  P.  Stubbs. 

1.  Limitation — Actions  Arising  out  of  the  State, — Where  a  cause  of 
action  has  arisen  outside  of  the  State  and  upon  which  no  action  can  be 
maintained  there  by  reason  of  the  law  of  limitations  of  the  State  or 
country  where  the  action  arose,  then  an  action  can  not  be  maintained  in. 
this  State. 

2.  Same — Laws  of  Other  States. — Our  statute  does  not  require  that 
the  law  of  the  State  where  a  cause  of  action  arises,  shaU  be  a  just  law, 
but  simply  a  law.  Such  laws  may  be  statutory,  or  rules  laid  down  by 
the  highest  court  of  the  State,  but  when  the  rights  of  parties  are  gov- 
erned by  them  our  courts  will  follow  the  law  of  the  State,  whether  like 
our  own  or  not,  and  if  the  bar  is  complete  there  it  is  complete  here.    . 
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Memorandnm, — ^Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  The  pleadings  are 
stated  in  the  opinion  of  the  court.  Judgment  on  demurrer  to  plea  of 
tiie  statute  of  limitations;  error  by  defendant.  Heard  in  this  court  at 
the  October  term,  1894,  and  affirmed.    Opmion  filed  October  15,  1894. 

TH03IA.S  J.  Sutherland,  attorney  for  plaintiff  in  error. 

Tenney,  Chtech  &  CoFFEEN,  attomeys  for  defendant  in 
error. 

Mb.  Justice  Gaky  deijvered  the  opinion  of  the  Court. 

The  plaintiff  here  was  plaintiff  below,  suing  the  defendant 
in  assampsit,  alleging  inter  alia  that  the  defendant  "  on  the 
17th  day  of  February,  A.  D.  1869,  at  the  county  aforesaid 
(which  was  State  of  Illinois,  Cook  county),  made  and  entered 
into  an  agreement  in  writing,  with  the  plaintiff,  in  and  by 
which  agreement  the  said  defendant  subscribed  for,  and 
agreed  to  and  with  the  plaintiff  to  take  100  shares  of  the 
capital  stock  of  the  plaintiff  and  to  pay  for  the  same  "  in  a 
manner  and  at  a  price  stated  in  the  declaration. 

Among  the  pleas  by  the  defendant  was  this : 

"  And  for  a  further  plea  in  this  behalf,  said  defendant 
says  that  said  plaintiff  ought  not  to  have  or  maintain  its 
aforesaid  action  against  him,  because,  he  says,  that  the  sup- 
posed contract  in  said  declaration  mentioned,  was  executed 
in  the  State  of  Iowa  and  not  in  the  State  of  Illinois,  and 
that  the  cause  of  action  accrued  thereon  in  said  State  of 
Iowa,  and  not  in  the  State  of  Illinois.  That  by  the  laws  of 
the  State  of  Iowa,  then  and  now  in  force,  it  was  provided 
that  all  actions  upon  contracts  in  writing  like  that  in  said 
declaration  described,  should  be  commenced  within  ten 
years  next  after  the  cause  of  action  accrued,  and  not  other- 
wise, and  that  by  said  laws,  the  cause  of  action  upon  said 
contract  accrued  more  than  ten  years  prior  to  the  commence- 
ment of  this  suit;  that  said  defendant  has  ever  since  contin- 
ued to  be,  and  now  is,  a  citizen  and  resident  of  said  State  of 
Iowa,  and  that  by  the  laws  thereof,  the  cause  of  action 
upon  said  contract  is  wholly  barred.    Wherefore,  by  reason 
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of  lapse  of  time,  an  action  upon  said  contract  could  not  be 
maintained  in  said  State  of  Iowa,  but  all  causes  of  action 
thereon  became  and  were  whoUv  barred.  And  this  the 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment," 
etc. 

The  plaintiff  demurred.  The  court  overruled  the  demur- 
rer and  final  judgment  was  rendered  for  the  defendant,  from 
which  this  writ  of  error  is  prosecuted. 

Several  other  decisions  of  the  court  below  on  demurrers 
are  assigned  as  error,  but  we  will  only  consider  this  one,  a« 
one  good  answer  to  an  action  is  enough.  Leiter  v.  Day, 
35  111.  App.  248. 

The  plaintiff  insists  that  as  the  promise  was  to  pay,  as  in 
the  Gray  case,  122  111.  630,  "  as  the  directors  from  time  to 
time  may  order,"  and  as  the  assessment  was  the  same  in  this 
as  in  that  case,  therefore,  the  telegraph  company  being  an 
Illinois  corporation,  the  whole  obligation  of  the  defendant 
is  measured,  and  the  remedy  governed,  by  the  law^s  of  the 
State.  Now  in  our  view,  the  cause  of  action  arose  upon  the 
subscription.  The  order  of  the  directors,  had  they  made 
one,  would  have  been,  and  the  assessment  which  the  court 
did  make  is,  like  the  lapse  of  time  where  a  note  is  payable 
ninety  days  after  date,  only  the  happening  of  the  contin- 
gency upon  which  the  promise  is  to  be  kept.  In  the  case  of 
the  supposed  note  the  cause  of  action  arises  upon  the  note, 
and  here  upon  the  subscription. 

The  statute  is  :  "  When  a  cause  of  action  has  arisen  in  a 
State  or  Territory  out  of  this  State,  or  in  a  foreign  countrj'^, 
and  by  the  laws  thereof  an  action  thereon  can  not  be  main- 
tained by  reason  of  the  lapse  of  time,  an  action  thereon 
shall  hot  be  maintained  in  this  State."     Sec.  20,  Chap.  84. 

The  rule  laid  down  in  McAllister  v.  Smith,  17  111.  328, 
that  bills  made  in  Illinois,  payable  on  their  face  in  New 
York,  were  governed  by  the  law  of  New  York,  was  repudi- 
ated in  Adams  v.  Kobertson,  37  111.  45,  and  it  was  held  that 
the  consequences  of  making  those  bills  should  have  been 
determined  by  the  law  of  this  State. 

Our  statute  does  not  require  that  the  law  of  the  State 
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where  the  cause  of  action  has  arisen  shall  be  just  laws,  but 
siniply  laws.  Such  laws  may  be,  not  statutory,  but  rules 
laid  down  by  the  highest  court  of  the  State,  and  when  the 
rights  of  parties  are  governed  by  them,  we  must  follow  the 
law  of  the  State,  whether  like  our  own  or  not.  Chi.  &  N. 
W.  By.  V.  Tuite,  44  111.  App.  535. 

A  cause  of  action  arises  against  a  party  where  he  is. 
Hyman  v.  Bayne,  73  111.  256.  If  the  bar  is  complete  there, 
it  is  here,  whether  we  approve  the  law  there  or  not. 

On  demurrer  we  do  not  look  outside  of  the  plea,  though 
as  a  matter  of  legal  study  we  may  know  that  in  a  case  like 
this  the  Supreme  Court  of  Iowa  holds  that  the  plaintiff  can 
not  recover.  Great  Western  Tel.  Co.  v.  Purdy,  83  Iowa  430. 
AflSrmed. 


Oriffln  &  Connelly  v.  Seth  Piper. 
Eseh  Bros.  &  Babe  v.  Seth  Piper. 

t  Illegal  Contracts— Courfe  Will  Not  Enforce,— <k>\3itB  will  not 
sostain  an  action  which  can  only  be  sustained  by  giving  effect  to  the 
terms  of  an  iUegal  contract. 

Memorandam. — ^Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Common  counts  and  a 
special  count  alleging  that  defendant  was  indebted  to  plaintiffs  for 
money  delivered  and  deposited  with  the  defendant  for  safe  keeping. 
Plea  of  general  issue  and  affidavit  of  merits;  tried  by  the  court  without 
a  jury;  finding  and  judgmeht  for  defendant;  appeal  by  plaintiff.  Heard 
in  this  court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed 
October  15, 1894. 

Copy  of  Articles  of  Association. 

We,  the  undersigned  members  of  the  "  Chicago  Ice  Ex- 
change," each  in  consideration  of  the  signing  of  this  agree- 
ment by  other  members,  do  hereby  agree  faithfully  to 
observe  the  articles  of  association  and  the  rules  of  such  ex- 
change, and  live  up  to  the  same,  and  especially  do  we  agree 
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to  observe  and  enforce  article  16,  which  requires  the  mem- 
bers not  to  solicit  the  trade  of  the  customers  of  other  mem- 
bers of  such  exchange.  And  we  further  agree  to  immedi- 
ately instruct  and  notify  all  of  our  employes  to  refrain  from 
the  solicitation  of  the  business  of  other  members  of  the 
exchange.  Any  member  violating  such  article  16  shall  be 
fined  on  the  same  being  made  to  appear  to  the  satisfaction 
of  the  board  of  arbitration,  and  we  hereby  agree  to  pay  any 
and  all  fines  which  the  board  may  impose. 
Signatures  of  the  members. 

Copy  of  Affidavii  Attached. 

State  of  Illinois,  ) 
County  of  Cook,   f 

The  undersigned  being  duly  sworn,  on  oath  say  that  they 
have  read  the  above  and  foregoing  agreement  by  them 
signed,  that  they  hereby  swear  to  live  up  to  the  best  of 
their  ability  to  said  agreement,  and  to  cause  the  same  to  be 
observed  by  the  company  to  which  they  belong,  and  to  en- 
force the  articles  and  rules  therein  mentioned  to  the  best  of 
their  ability. 

Subscribed  and  sworn  to  before  me  this day  of 

March,  A.  D.  1888. 


Notary  Public. 

Copy  of  Acknowledgment  Attached. 

State  of  Illinois,  ) 
County  of  Cook,   j 

I,  Hugh  Martin,  a  notary  public  in  and  for  the  county 
and  state  aforesaid,  hereby  certify  that  all  of  the  signatures 
hereto  attached  by  the  officer  of  corporations  and  individ- 
uals to  the  foregoing  obligations  were  duly  acknowledged 
for  the  uses  and  purposes  therein  set  forth,  and  that  the 
agreements  and  adoptions  herein  entered  upon  was  sworn  to 
for  the  keeping  and  fulfillment  thereof. 

In  witness  thereof  1  have  hereto  set  my  hand  and  seal 
this  5th  day  of  March,  A.  D.  1888. 

(Signed)  H.  M., 

Notarv  Public. 
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Copy  op  Certificate. 

No.  39.     State  of  Illinois. 
Thk  Chicago  Ice  Exchanoe. 


$100.00. 


Membership  certificate  not  transferable. 

This  certifies  that  the  firm  of  Esch  Bros.  &  Eabe  is  a 
member  of  the  Chicago  Ice  Exchange,  and  has  paid  to  the 
secretary  of  said  exchange  as  a  membership  fee  the  sum 
of  one  hundred  dollars. 

Witness  the  signature  of  the  president  and  secretary  of 
said  exchange,  at  Chicago,  Illinois,  on  the  26th  day  of 
August,  A.  D.  1887. 

J.  H.  W.,  President. 
J.  S.  S.,  Secretary. 

Appellant's  Brief,  Francis  T.  Murphy,  Attorney. 

Where  there  is  an  express  contract,  the  parties,  as  between 
themselves,  are  partners  or  not,  according  to  the  provisions 
of  the  contract.  The  intention  is  the  controlling  element. 
Sailors  v.  Nixon-Janes  Printing  Co.,  20  111.  App.  509; 
Stevens  v.  Faucet,  24  111.  483;  Mehaflf  v.  Dudley,  40  111.  406; 
Butler  V.  Merrick,  24  III.  App.  628. 

A  wagering  contract  is  illegal,  and  a  party  depositing 
money  with  the  stakeholder  may  recover  it  at  any  time 
before  it  is  actually  paid  over  by  him  to  the  winner;  and 
this  although  the  event  has  taken  place  upon  which  the 
wager  depends  and  the  party  claiming  knows  he  has  lost. 
The  motive  upon  which  he  acts  is  of  no  consequence.  He 
elects  to  disaffirm  the  illegal  contract.  Shannon  v.  Bau- 
mer,  10  Iowa  210;  McAllaster  v.  Hoffman,  16  S.  &  K. 
(Penn.)  147;  Visher  v.  Yates,  11  Johns.  (N.  Y.)  23;  Wheeler 
V.  Spencer,  15  Conn.  28;  Hause  v.  McKenny,  46  Me.  94. 

Appellee's  Brief,  Swift,  Campbell,  Jones  &  Martin, 

Attorneys. 

"  We  will  not  assist  an  illegal  transaction  in  any  way. 
We  leave  the  matter  as  we  find  it;  and  then  the  maxim  ap- 
plies, potior  est  conditio  defendeniisP  Neustadt  v.  Hall,  58 
III  172. 
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"  Plaintiflf  in  error  having  embarked  his  money  in  an  en- 
terprise prohibited  alike  by  the  statute,  good  consciencje  and 
the  public  policy,  placed  himself  and  his  money  outside  of  the 
j)ale  of  the  law,  and  if  he  has  been  despoiled  by  the  failure 
of  his  associate  to  account  for  the  funds  placed  in  his  hands 
for  the  purpose  of  carrying  on  the  unlawful  business,  then 
both  good  morals  and  good  policy  require  that  the  law  shall 
not  aid  him."  Shaflfner  v.  Pinchback,  133  111.  412;  Tobey 
V.  Robinson,  99  III.  222. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Two  cases  were  commenced  in  the  Circuit  Court,  in  one 
of  which  John  Griffin  and  Francis  W.  Connelly,  composing 
the  firm  of  Griffin  &  Connelly,  were  plaintiffs,  and  in  the 
other  William  Esch,  Frederick  Esch,  August  Esch  and 
Frederick  L.  Rabe,  composing  the  firm  of  Esch  Bros.  & 
Rabe,  were  plaintiffs,  and  in  both  Seth  Piper  was  defend- 
ant. 

By  agreement  the  cases  were  tried  together  in  the  Circuit 
Court,  and  but  one  record  is  filed  here  to  show  the  proceed- 
ings in  both  cases. 

All  the  parties  were  dealers  in  ice.  They  formed  an  asso- 
ciation of  which  Piper  was  treasurer,  and  of  which  many 
other  ice  dealers  were  members,  the  purpose  of  which,  the 
appellants  concede,  was  illegal,  it  being  in  effect  to  prevent 
competition  in  the  ice  trade.  The  suits  were  to  recover 
back  money  paid  bj^  the  appellants  as  membership  fees,  at 
the  rate  of  $50  for  each  ice  wagon.  , 

The  association  was  formed  in  July,  1884.  Esch  Bros.  & 
Rabe  remained  members  until  March,  1888,  and  Griffin  & 
Connelly  until  March,  1889.  Both  firms  took  an  active  part 
in  the  affairs  of  the  association  of  which  they  were  respect- 
ively members. 

The  theory  upon  which  a  recovery  was  sought  was  that 
as  the  money  was  still  in  the  possession  of  Piper  unex- 
pended, there  was  a  place  for  repentance  by  the  appellants. 

Without  going  into  detail  to  show  that  the  money  paid 
in  has  not  remained  intact,  but  has  been  mingled  with  much 
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other  money,  ont  of  which  expenses  have  been  paid,  and  of 
which  large  investments  have  been  made  in  bonds  for  the  use 
of  the  association,  it  is  enough  to  say  that  during  the  whole 
periods  that  the  appellants  were  respectively  members,  the 
money  they  had  paid  in  was  effectively  used  for  the  pur- 
pose of  the  association,  as  a  bond  of  union  among  the  mem- 
bers, to  keep  them  up  to  their  pledges  for  concerted  action 
in  preventing  competition. 

We  may  dispose  of  this  case  as  shortly,  and  upon  the 
same  principle,  as  did  the  Supreme  Court  of  the  case  of  Liness 
V.  Hessing,  44  111.  113.  ^*  JEc  turpi  causa  non  oritur  actio: 
We  must  leave  these  parties  as  we  find  them."  The  judg- 
ments are  affirmed. 


City  of  Evauston  t.  Minnie  Dowden. 

1.  Appeal — Does  Not  Lie  from  a  Verdict  Without  Judgment,— 
Ftom  a  Terdict  without  a  judgment  an  appeal  can  not  be,  prosecuted. 

Memorandnm. — Suit  for  violation  of  an  ordinance.  In  the  Criminal 
Court  of  Cook  County.  The  Hon.  James  GtOggin,  Judge,  presiding. 
Verdict  of  not  guilty  under  instructions  from  the  court;  appeal  by 
plaintiff.  Appeal  dismissed  at  the  October  term  of  this  const,  1894. 
Opinion  filed  October  15,  1894. 

George  S.  Bakee,  attorney  for  appellant. 

Me.  Justice  Gaey  deliveeed  the  opinion  of  the  Couet. 

The  final  entry  on  the  record  below  in  this  case  is,  i7iter 
alia,  "The  court  now  here  instructs  the  aforesaid  jury  to 
return  a  verdict  of  not  guilty,  which  is  done,  to  the  rendi- 
tion and  entry  of  which  judgment  the  plaintiff,  by  its  attor- 
ney, now  here  excepts  and  prays  an  appeal,"  etc. 

There  is  no  judgment,  not  even  a  verdict.  Roff  v.  An- 
derson, 43  111.  App.  575.  And  from  a  verdict  without 
judgment,  an  appeal  can  not  be  prosecuted.  Reedy  Co.  v. 
Pitvowsky,  35  111.  App.  364. 

The  appeal  is  dismissed. 
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Lather  L.  Ferriss  and  Joseph  Lapham  y.  Commercial 

National  Bank  of  Chicago. 

1.  Appearance — Entry  of,  by  Attorneys, — As  to  the  authority  of  at- 
torneys to  enter  the  appearance^  of  defendants  in  suits,  the  court  will 
take  notice  of  the  fact  that  they  are  attorneys  at  law,  practicing  at  the 
bar.  The  presumption  is  that  as  such  they  have  authority,  and  that  an 
appearance  entered  by  them  is  regular. 

3.  Practicb — Motion  to  Set  Aside  Verdict  Overruled  by  Entry  of 
Judgment. — The  entry  of  a  judgment  upon  a  verdict,  while  a  motion  is 
pending  to  set  it  aside,  is  in  effect  an  overruling  of  the  motion. 

8.  Affidavits — By  Notaries  Outside  of  the  State,^^An  affidavit  made 
before  a  notary  public  out  of  this  State,  whose  certificate  does  not  state 
that  by  the  laws  of  the  country  where  it  was  made,  he  had  authority  to 
administer  the  oath,  is  a  nullity  in  the  courts  of  this  State. 

Memorandnm. — Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Abneb  Smith,  Judge,  presiding.  Declaration;  special  count 
on  promissory  note  and  two  common  counts;  api)earance  entered  and 
trial  by  consent;  judgment  for  plain tifif;  error  by  defendant.  Heard 
in  this  court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed 
October  15,  1894. 

Brief  fob  Plaintiff  m  Error,  James  A.    Fullenwider, 

Attorney. 

It  was  error  for  the  court  to  enter  judgment  on  the  verdict 
while  the  motion  to  set  it  aside  was  pending  and  undeter- 
mined; and  particularly,  without  notice  to  defendants.  Mat- 
toon  V.  Hinckley,  33  111.  208;  McKee  v.  Ludwig,  30  111.  28; 
Atchison,  T.  &  S.  F.  K.  R.  Co.  v.  Nichols,  8  Col.  188,  5  Pac. 
Rep.  512;  Reynolds  et  al.  v.  Anspach,  14  111.  App.  38;  Hay- 
wood V.  Collins,  60  111.  328;  Newell  v.  Coldfelter,  3  111. 
App.  259. 

Weigley,  Bulkley  &  Gray,  attorneys  for  defendants  in 
error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

Here  was  a  suit  upon  a  promissory  note  dated  January 
10,  1894,  made  by  the  plaintiffs  in  error  in  the  firm  name  of 
L.  L.  Ferriss  &  Co.,  to  the  defendant  in  error,  and  payable 
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on  demand  after  date,  wherein,  on  the  day  the  suit  was  be- 
gun and  the  declaration  filed,  there  was  filed  an  entry  of 
appearance  as  follows : 

'*  We  hereby  enter  our  appearance  for  and  on  behalf  of 
the  defendants  in  the  above  entitled  cause,  waiving  service 
of  process  and  consenting  that  an  immediate  trial  may  be 
had  of  said  case.    Dated  January  12, 1894. 

Abbott  &  Baker, 
Attorneys  for  Defendants." 
A  jury  was  called  on  the  same  day  and  a  verdict  returned 
for  $17,500,  the  full  amount  of  the  note.     On  the  next  day 
a  special  appearance  of  the  defendants  was  by  leave  of  court 
entered  by  James  A.  FuUenwider,  Esq.,  for  the  expressly 
limited  purpose  of  moving  the  court  to  set  aside  the  verdict 
for  insufficiency  of  service  and  want  of  jurisdiction  of  the 
persons  of  the  defendants,  and  such  motion  was  filed.     The 
grounds  assigned  for  said  motion  call  in  question  the  author- 
ity of  Abbott  &  Baker  to  enter  the  defendants'  appearance 
in  said  court,  the  consideration  of  the  note  and  the  manner 
ot  obtaining  it,  the  indebtedness,  and  other  matters  con- 
nected with  the  note.    Without  any  express  order  overruling 
the  motion  to  set  aside  the  verdict,  judgment  was,  on  January 
20th,  entered  upon  the  verdict  7iu7ic  pro  tunc  as  of  January 
12th,  and  on  the  same  day  a  motion  was  made  under  the 
special  appearance  in  the  cause  to  vacate  the  judgment  and 
to  continue  the  hearing  of  said  motion  for  one  week  to 
enable  certain  affidavits  of  the  defendants,  who  then  resided 
^^t  of  the  State,  to  be  procured  in  support  of  the  motion, 
^^t  said  motion  was  denied. 

Again,  on  January  27th,  the  defendants  under  their  spe. 
^^l  appearance  moved  the  court  to  set  aside  the  order  of 
^'anuary  20th,  overruling  the  motions  to  vacate  the  judg- 
^©nt,  and  to  continue  the  hearing  thereof  for  one  week,  and 
renewed  their  motions  which  had  been  so  overruled,  and  in 
^^PpOTt  thereof  offered  to  read  certain  purported  affidavits 
^  ^he  defendant  Ferriss  and  five  other  persons  taken  in  the 
•^^niii^ion  of  Canada,  and  one  other  affidavit  of  the  defend 
^^^s'  counsel  taken  in  Illinois,  but  the  court  refused  to  per- 
^^^  Said  affidavits  to  be  read,  and  refused  to  vacate  said 
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order  of  January  20th,  and  refused  to  enter  an  order  over- 
ruling said  last  mentioned  motion  made  on  said  January  27th. 

Coming  to  consider  the  questions  so  presented  by  the 
record,  we  do  not  regard  the  entering  of  judgment  upon  tlie 
verdict  while  the  motion  to  set  aside  the  verdict  was  pend- 
ing and  undisposed  of,  as  more  than  an  informality.  The 
entering  of  judgment  was  action  upon  the  same  subject- 
matter,  and  was  in  effect  an  overruling  of  the  motion. 
Parr  v.  Van  Home,  40  III.  122;  Portoues  v.  Holmes,  33  111. 
App.  312;  Blemel  v.  Shattuck,  133  Ind.  498. 

As  to  the  authority  of  Abbott  &  Baker,  the  attorne\'s 
at  law  who  entered  the  appearance  of  the  defendants  in  the 
suit,  to  so  appear,  the  court  will  take  notice  of  the  fact  that 
they  are  attorneys  at  law  practicing  at  the  Illinois  bar,  and 
the  presumption  is  that  they  had  the  authority  and  that 
their  appearance  was  regular.  That  presumption  can  only 
ba  overcome  by  proof,  and  it  will  exist  until  the  contrary  is 
shown.  Such  is  the  uniform  rule  where  the  proceedings 
are  had  in  open  court,  although  not  where  judgments  are 
confessed  in  vacation.  Eansom  v.  Jones,  1  Scam.  291; 
Martin  v.  Judd,  60  111.  78;  Leslie  v.  Fischer,  62  111.  118. 

The  attack  upon  the  authority  of  Abbott  &  Baker  to 
enter  defendants'  appearance,  and  upon  the  bona  fide 
character  and  validity  of  the  note  sued  upon  and  its  consid- 
eration, and  upon  the  manner  in  which  its  execution  was  ob- 
tained, is  based  upon  what  purport  to  be  affidavits  by  the 
defendant  Ferriss  and  other  persons,  executed  in  the  Domin- 
ion of  Canada,  being  the  same  purported  affidavits  that  the 
court  below  refused  to  permit  to  be  read  on  the  motion 
already  referred  to.  The  court  properly  refused  to  hear 
them.  The  venues  to  the  purported  affidavits  are  as  follows : 
"  Dominion  of  Canada,  ) 
Province  of  Ontario,    >•  ss. 

County  of  York,"  '    ) 

And  the  jurat  to  one  affidavit  is : 

"  Subscribed  and  sworn  to  before  me  this  19th  day  of 
January,  A.  D.  1894. 

T.  G.  Blackstock, 
[Seal.]  Isotary  Public." 
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And  to  the  others  is  precisely  the  same  except  as  to  date 
and  name  of  the  notary  public. 

Section 6,  Chapter  101,  Eevised  Statutes,  entitled  "Oaths 
and  Affirmations,^'  provides : 

"When  any  oath  authorised  or  required  to  be  made  is 
made  out  of  the  State,  it  may  be  administered  by  any  officer 
authorized  by  the  laws  of  the  State  in  which  it  is  so  admin- 
istered, and  if  such  officer  have  a  seal,  his  certificate  under 
his  official  seal  shall  be  received  as  prima  facie  evidence 
without  further  proof  of  his  authority  to  administer  oaths." 

In  Smith  v.  Lyons,  80  111.  600,  it  was  held  that  under  that 
section  an  affidavit  made  before  a  notary  public  in  Ken- 
tucky whose  certificate  did  not  state  that  by  the  laws  of 
that  State  he  had  authority  to  administer  oaths,  was  a  nul- 
litj"  in  the  courts  of  this  State.  The  notaries  public  before 
whom  the  papers  were  sworn  gave  no  certificate  of  their 
authority  to  administer  oaths  in  Canada,  and  there  was 
therefore  nothing  offered  to  be  read  to  the  court  that  was 
entitled  to  consideration  upon  any  of  the  questions  before  it. 

The  affidavit  of  counsel  who  entered  the  special  appear- 
ance, did  not  purport  to  attack  the  truth  of  matters  of 
which  in  the  nature  of  the  circumstances  he  could  not  have 
had  personal  knowledge.  This  view  of  the  case  makes  it 
unnecessary  to  take  notice  of  the  motion  of  defendant  in 
error  to  strike  the  bill  of  exceptions  from  the  record. 

These  considerations  we  regard  as  embracing  the  whole 
case  before  this  court  and  the  judgment  of  the  Circuit  Court 
will  therefore  be  affirmed. 
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1.  WaivbH— Cy  Technical  Rights,— If  a  party  litigant  waives,  ex- 
preesly  or  by  his  conduct,  a  technical  right,  he  can  not  complain. 

Xemorandnm. — Creditor's  bill.  In  the  Superior  Court  of  Cook  County ; 
the  Hon.  Egbert  Jamieson,  Judge,  presiding.  Heard  on  error  in  this 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed  October 
15,1694. 
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A.  L.  Flaningham  and  L.  B.  Hilles,  attorneys  for  plaint- 
iffs in  error. 

Alex,  S.  Bbadley,  attorney  for  defendant  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

As  shown  in  37  III.  App.  537,  this  case  has  been  here  be- 
fore, with  the  title  reversed. 

October  31,  1891,  the  Supreme  Court  reversed  the  judg- 
ment of  this  court  and  remanded  the  cause  "  to  the  Superior 
Court  of  Cook  County  for  such  other  and  further  proceed- 
ings as  to  law  and  justice  shall  appertain,  not  inconsistent 
with  the  views  expressed  in  an  opinion  this  day  filed  in 
Abraham  Lochman  et  al.  v.  Morris  T.  Martin  et  al.*' 

The  opinion  referred  to  is  reported  in  139  111.  460. 

The  cause  was  disposed  of  in  the  Superior  Court,  when 
returned  there,  in  a  very  irregular  manner.  The  complain- 
ant moved  (I  copy  from  the  record)  "  to  have  the  decree 
which  is  herewith  submitted  to  your  inspection  entered 
vwtion  upon  opening  of  Supreme  Court  and  files  and  pro- 
ceedings in  said  cause." 

The  parties  stipulated  that  "  on  the  hearing  of  said  mo- 
tion either  party  may  read  the  printed  abstract  of  the  rec- 
ord which  was  filed  in  the  Supreme  Court  of  Illinois  in  said 
case  instead  of  the  record  itself;  or  part  of  said  abstract 
when  the  record  itself  would  be  admissible." 

The  decree  recites  "  that  this  cause  coming  on  to  be 
heard  again  the  counsel  for  complainant  shows  to  the  court 
here  "  the  order  remanding  the  case  to  the  Superior  Court; 
the  opinions  of  the  Supreme  Court  in  this  and  the  Lochman 
case;  the  abstract  of  the  pleadings  and  evidence  in  this 
cause  used  in  the  Supreme  Court;  and  upon  this  showing  the 
court  entered  a  final  decree  for  the  complainant.  The  de- 
cree recited  that  the  cause  was  argued  by  counsel,  all  parties 
being  present  in  court. 

That  this  decree  is  such  as  ought  to  have  been  entered  on 
the  first  hearing  upon  the  evidence  then  presented,  can  not 
be  questioned.    The  plaintiff  in  error  offered  no  new  or  ad- 
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ditional  evidence,  and  it  seems  clear  that  both  parties  under- 
stood that  they  were  presenting  the  case  for  the  determina- 
tion of  the  court  upon  the  real  merits,  and  that  the  real 
merits  were  shown  by  the  documents  introduced. 

The  certificate  of  evidence  prepared  by  the  plaintiffs  in 
error,  sets  out  all  the  documents  at  large,  and  states,  doubt- 
less by  a  clerical  error,  that  they  were  introduced  by  '*  de- 
fendant." Let  it  be  admitted  that  the  oral  testimony  on 
the  first  hearing,  though  presented  in  the  then  certificate  of 
evidence,  is  not  a  part  of  the  record  to  be  used  as  evidence 
on  a  second  hearing,  but  that  the  witnesses  should  be  again 
called;  and  also  that  the  then  defendants  had  the  right  to 
put  in  evidence;  yet  if  they  waived,  expressly  or  by  conduct, 
their  technical  rights,  there  is  no  error.  The  decree  is 
affirmed. 
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1.  Lost  Records — Action  Upon.— An  action  can  be  maintained  on  a 
judgment  the  record  of  which,  has  been  destroyed,  by  proving  its  former 
existence. 

2.  Practice — Proof  Must  Fit  the  Pleadings, -^la  an  action  of  debt 

it  was  alleged  that  on  July  29,  1871,  plaintiff  recovered  a  judgment  in 

^  Superior  Court  of  Ckx>k  County  against  the  defendant,  etc.,  and  that 

^Q  record  of  the  same  had  been  destroyed  by  fire.   To  this  the  defendant 

Pleaded  that  there  ia  not  and  never  was  any  record  of  the  judgment  re- 

'^'^'^'^g  in  the  court,  etc.,  and  the  plaintiif  replied  that  there  is  such  a 

^^^^rd  remaining,  etc.    It  was  held  that  under  the  issue  as  formed 

^^condary  evidence  was  not  admissible. 

H^ent^rgndnin. — ^Action  of  debt.    In   the  Superior  Court  of  Cook 

ounty-.  the  Hon.  John  Barton  Payne,  Judge,  presiding.    The  opinion 

^7^®  t;he  pleadings;  trial  by  the  court  without  a  jury;  judgment  for 

*^*"^^ifif ;  appeal  by  defendant.    Heard  in  this  court  at  the  October  term, 

^^       ^versed  and  remanded.    Opinion  filed  October  22,  1894. 

*^-  "W.  TouBTELLOTTE  and  F.  J.  TouRTELLOTTE,  attomcvs  for 
appellant. 
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Appellee's  Brief,  M.  W.  Robinson,  Attokney. 

When  it  is  proved  or  conceded  that  the  record  and  files 
of  the  judgment  sued  on  are  not  to  be  found  in  the  office  of 
the  clerk  whose  duty  it  is  to  keep  them,  secondary  evidence 
of  their  former  existence  and  contents  will  be  admitted. 
The  plaintiff  has  the  same  right  in  such  a  case  to  give  sec- 
ondary evidence  of  contents  as  in  the  case  of  any  other  instru- 
ment in  writing  incapable  of  production  for  those  reasons. 
Mandeville  v.  Reynolds,  68  N.  Y.  528;  Leland  v.  Cameron, 
31  K  Y.  115;  Renner  v.  P.  D.  &  Co.  Bank  of  CoL,  9  Wheat. 
(U.  S.)  581;  Freeman  on  Judgments,  Sees.  407  and  432  b;  1 
Greenleaf  on  Evidence,  Sees.  84  and  509;  Abbott's  Trial  Evi- 
dence, 538;  see  also  Ashley  v.  Johnson,  74  111.  392. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  debt,  the  declaration  of  the  appellee 
alleging  that  about  the  29th  day  of  July,  1871,  he  recovered 
a  judgment  in  the  Superior  Court  against  the  appellant  for 
sums  named,  and  that  the  record  was  destroyed  by  fire. 

To  this  the  appellant  pleaded,  first,  that  there  is  not  and 
never  was  any  record  of  the  judgment  remaining  in  the 
court,  and  second  a  discharge  in  bankruptcy. 

The  appellee  replied  that  there  is  such  record  remaining, 
etc.  And  to  the  discharge,  that  the  judgment  was  founded 
upon  a  fraud  described. 

The  case  was  tried  without  a  jury,  and  one  question  on 
this  record  is  whether  secondary  evidence  of  the  judgment 
should  have  been  admitted,  it  being  proved,  if  proved,  by 
parol.  That  an  action  can  be  maintained  on  a  judgment 
the  record  of  which  has  been  destroyed,  by  proving  its 
former  existence,  is  doubtless  true.  Black  on  Judgments,  969. 

But  if  issue  be  taken  upon  the  averment  that  the  record 
remains,  how  can  that  averment  be  proved  by  evidence  that 
it  does  not  remain,  but  is  destroved  ? 

The  record  is  the  written  memorial  of  what  was  done. 
Black,  Law  Dictionary.  The  effect  of  the  act  may  remain 
though  the  record  be  gone.  On  lost  bonds,  if  profert  was 
made,  and  non  est  factum  pleaded,  proof  of  loss  was  not  ad- 
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raissible.  1  Ch.  PL,  Ed.  1844,  366;  Miller  v.  Metzger,  16  111. 
390.  So  where  performance  of  a  contract  is  averred,  ex- 
cuse for  non-performance  is  inadmissible.  Iliggins  v.  Lee, 
16  111.  495.  The  secondary  evidence  was  not  admissible  on 
the  issue  as  made. 

The  appellant  offered  to  prove  that  in  the  original  trans- 
action between  him  and  the  appellee  there  was  no  fraud. 
That  evidence  was  rightly  rejected. 

If  the  proof  of  the  record  showed,  as  to  which  we  inti- 
mate no  opinion,  that  the  recovery  was  for  a  fraud,  that 
question  could  not  be  again  litigated  between  the  parties — 
Kitson  V.  Farwell,  30  111.  App.  341,  S.  C,  132  111.  327, 
where  the  judgment  of  this  court  was  reversed — on  a  dilBfer- 
ence  of  opinion  between  that  court  and  this  as  to  the  effect 
of  the  pleadings,  a  difference  to  which  we  adjusted  ourselves 
in  Kitson  v.  EUinger,  35  111.  App.  55. 

The  appellant  tried  to  show  that  he  had  been  discharged 
from  arrest  under  a  ca.  sa.  upon  the  judgment  by  the 
County  Court,  under  the  provisions  of  Ch.  72,  Insolvent 
Debtors. 

There  was  no  issue  to  which  siich  evidence  was  applicable, 
and  at  most,  all  that  was  done  in  that  direction  was  to 
commence  proceedings  which  were  still  pending,  and  in 
which  any  orders  that  court  had  made  were  only  interloc- 
utory, subject  to  revocation  by  the  same  court.  Fort 
Dearborn  Lodge  v.  Klein,  115  111.  177;  Black,  Judgments, 
308. 
The  judgment  is  reversed  and  the  cause  remanded. 

Gaby,  J.,  on  petition  for  rehearing. 

In  effect  this  petition  is  based  upon  the  proposition  that 
the  appellant  has  not  in  his  briefs  made  a  good  argument. 
On  the  trial,  the  first  exception  by  the  appellant  was  "  be- 
cause on  an  issue  of  nul  tiel  record  secondarv  evidence  is 
not  admissible  "  and  in  effect  it  is  repeated  on  a  proposition 
of  law  ae^ked  and  refused,  and  is  one  of  the  grounds  upon 
which  a  new  trial  was  asked. 

It  is  probably  true — though  we,  looking  only  at  the  record, 
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can  not  know  whether  it  be  true  or  not — that  the  fonn  of 
the  replication  was  not  adverted  to  on  the  trial  or  there- 
after in  the  court  below;  but  our  experience  is,  that  judg- 
ments here  affirmed  on  bad  records  and  poor  arguments,  are 
reversed  in  the  Supreme  Court,  either  upon  better  argu- 
ments or  superior  knowledge  in  the  court.  Eussell  v.  Chi- 
cago Trust  and  Savings  Bank,  40  111.  App.  385,  139  111.  538, 
is  an  instance  of  a  decree  reversed  upon  a  point  never 
alluded  to  until  the  oase  got  to  the  Supreme  Court. 

It  is  altogether  probable  that  the  failure  there  to  put  in 
evidence  the  execution  was  mere  inadvertence.  Petition 
denied^ 


Bridget  McDermott^  by  Mary  McDermott^  Next  Friend^ 

T.  Daniel  U.  McDaneld. 

1.  Negligence — Proprietor  Not  Responsible  for  Acts  of  Contractor. 
— ^Where  the  owner  of  land  contracts  with  a  builder  to  improve  a  build- 
ing upon  it  and  surrenders  the  possession  of  the  premises,  he  is  not  liable 
for  an  accident  by  which  a  person  is  injured  through  the  negligence  of 
the  contractor. 

Memorandnm. — Action  for  personal  injuries.  In  the  Circuit  Court  of 
Cook  Coimty;  the  Hon.  Richard  S.  Tuthill,  Judp:e,  presiding.  Decla- 
ration in  case;  plea,  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
defendant;  error  by  plaintiff.  Heard  in  this  court  at  the  October  term, 
1894,  and  affirmed.    Opinion  filed  October  32,  1894. 

Errant  &  Lang  worthy,  attorneys  for  plaintiff  in  error. 
Hardy,  Essick  &  Clark,  attorneys  for  defendant  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  plaintiff  below,  and  is  a  child. 
Her  parents  were  tenants  of  the  defendant.  He,  wishing  to 
add  another  story  to  the  building,  let  contracts  to  have  the 
Work  done.  The  carpenter  placed  the  cornice,  which  he 
took  off  the  building,  where  the  child  ran  against  it  and  was 
injured. 
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The  plaintiff  seeks  to  take  this  case  out  of  the  general  rule 
that  a  proprietor  is  not  responsible  for  any  negligence  of  an  in- 
dependent contractor,  for  which  rule  see  a  great  collection  of 
cases  in  Chicago  City  Ry.  v.  Hennessy,  16  111.  App.  153,  by 
urging  that  the  defendant,  having  no  consent  of  the  parents 
to  enter  upon  the  premises,  was  a  trespasser  upon  them,  and 
thus  responsible  for  consequences. 

Had  the  parents  sued  for  any  damages  to  their  property 
in  the  premises,  the  cases  of  Glickauf  v.  Maurer,  75  111.  298, 
and  "Waller  v.  Lasher,  37  111.  App.  609,  would  have  been 
applicable;  but  entering  upon  the  work  without  their  con- 
sent was  no  wrong  to  anybody  else,  whether  a  member  of 
their  family  or  not. 

It  was  upon  this  view  of  the  law  that  the  court  below 
left  the  case  to  the  jury,  and  the  judgment  based  upon  a 
verdict  for  the  defendant  is  affirmed. 


Julia   Anderson^  alias  Julia  Wier^  y.  John  C.  Schu- 
bert^ Clerk  of  the  Criminal  Court 
of  Cook  County. 

1.  Ordinances — Suits  for  Violating  are  Civil  Actions. — The  fact 
that  penalties  are  recovered  for  the  breach  of  ordinances,  and  judgments 
therefor  are  enforced  by  imprisonment,  does  not  change  the  character 
of  the  suits  from  civil  to  criminal  prosecutions. 

2.  Clsrk  op  the  Criminal  Court — Docketing  Appeal  Cases — Fees. 
—The  clerk  of  the  Crimins^  Court  of  Cook  County  can  not  be  compelled 
to  docket  an  appeal  from  a  justice's  judgment  for  a  violation  of  a  city 
ordinance,  without  the  payment  of  advance  fees. 

X^niorandaiii. — Motion  for  a  rule  on  the  clerk  of  the  Criminal  Court 

01  Cook  County,  to  docket  a  cause  without  the  advancement  on   the 

^^  of  the  defendant  of  docket  fees.     Motion  overruled  and  appeal. 

^**ardin  this  court  at  the  October  term,  1894,  and  aflarmed.    Opinion 

^^  October  22, 1894. 

Appellant's  Brief,  Joseph  B.    David,  Attorney. 

^hen  a  municipal  corporation  is  engaged  in  prosecuting 
^^ged  violators  of  its  ordinances,  it  is  acting  as  the  agent 
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of  the  State,  and  stands  upon  the  same  ground  as  the  State 
does,  in  so  far  as  the  payment  by  it  of  a,ny  costs  of  court  in 
carrying  on  or  conducting  such  prosecutions  are  concerned; 
and  when  a  person  is  charged  with  the  violation  of  a  munic- 
ipal ordinance  and  is  acquitted  of  such  charge,  he  can  not 
recover  a  judgment  for  costs  against  the  municipality. 
Hence  in  the  case  at  bar,  if  appellant  were  compelled  to 
advance  the  clerk's  costs  for  docketing  her  case  in  the  Crim- 
inal Court  and  on  her  trial  was  found  not  guilty,  she  would 
not  and  could  not  recover  back  the  costs  by  her  expended, 
and  it  would  be  error  for  the  court  to  render  a  judgment 
against  the  city  of  Chicago  for  costs.  Therefore,  to  hold 
that  under  such  circumstances  she  should  be  required  to 
advance  the  costs  for  docketing  her  case  would  be  manifestly 
unjust  and  against  the  spirit  of  our  institutions. 

A  municijml  corporation  is  not  liable  for  costs  in  prosecut- 
ing supposed  violators  of  its  ordinances,  and  that  a  judg- 
ment for  costs  can  not  be  entered  against  it  when  any  such 
prosecution  results  unsuccessfully,  see  Holmes  v.  The  City  of 
Mattoon,  111  HI.  27;  Town  of  Nokorais  v.  Harkey,  31  111. 
App.  107;  Fosselman  v.  The  City  of  Springfield,  38  111.  App. 
296;  City  of  Pekin  v.  Dunkelberg,  40  111.  App.  184;  The 
People,  etc.,  ex  rel.  John  F.  Clark,  Clerk,  etc.,  v.  The  Vil- 
lage of  Chapin,  48  111.  App.  643;  The  City  of  Petersburg  v. 
Whitnack,  48  111.  App.  663. 

Me.  Justice  Gary  delia^ered  the  opinion  of  the  Court. 

The  only  question  in  this  case  is  whether  the  appellant, 
against  whom  the  city  of  Chicago  had  obtained  before  a 
justice  a  judgment  for  $100  for  the  breach  of  an  ordinance, 
was  entitled  to  have  her  appeal  from  that  judgment  dock- 
eted in  the  Criminal  Court  without  paying  to  the  appellee, 
who  is  the  clerk  of  that  court,  $10,  according  to  the  letter  of 
Sec.  33,  Ch.  53,  as  amended  in  1893. 

That  penalties  are  recovered  for  the  breach  of  municipal 
ordinances,  and  that  judgments  therefor  are  enforced  by 
imprisonment,  does  not  change  the  character  of  the  suits 
from  civil  suits  to  criminal  prosecutions.  Town  of  Partridge 
V.  Snyder,  78  111.  519. 
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The  appellant  has  cited  many  cases  which  she  insists,  by 
analogy,  relieve  her  from  the  advance  payment  of  fees. 
Later  than  any  of  them  is  People  v.  Williams,  145  111.  673, 
holding  that  a  man  elected  to  an  office  must  take  it  and 
discharge  its  duties.  That  can  hardly  be  without  compen- 
sation. 

It  has  been  decided  that  a  citizen  can  not  be  compelled  to 
clean  the  snow  from  his  sidewalk.  Gridley  v.  Bloomington, 
88  111.  554. 

If  he  can  not  be  required  to  do  that  service  gratuitously 
a  few  times  each  year  for  his  neighbors,  can  he  be  forced 
to  work  for  them  all  the  time  for  nothing  ?  And  appellee's 
only  compensation  is  by  the  fees,  for  though  he  has  a  salary 
it  can  only  be  paid  out  of  the  fees  of  his  office.  Sec.  31  of 
same  chapter.  Such  fees  may  amount  to  more  or  less  than 
his  salary  and  office  expenses,  but  it  is  impossible  to  say  in 
advance  which. 

Our  conclusion  is  that  as  he  can  not  be  required  to  work 
gratuitously  for  all,  he  can  not  for  one,  and  the  judgment 
of  the  Criminal  Court  denying  her  application,  is  affirmed. 


Lizzie  E.  Williams  t.  Thwing  Electric  Company  et  al. 

1.  QuBSTiONS  OP  Fact — Conflicting  Testimony. — Where  the  court 
decides  upon  the  conflicting  testimony  of  witnesses  heard  in  open  court 
the  finding  is  usually  conclusive. 

Memorandnm. — Bill  to  cancel  subscription  to  a  corporation.  In  the 
Circuit  Court  of  Cook  County;  the  Hon.  Oliver  H.  Horton,  Judge, 
presiding.  On  hearing,  bill  dismissed  for  want  of  equity;  appeal  by 
complainant.  Heard  in  this  court  at  the  October  term,  1894,  and 
affirmed.    Opinion  filed  November  12,  1894. 

Weigley,  Bulkley  &  Gray,  attorneys  for  appellant. 

Jesse  A.  &  Henry  E.  Baldwin,  attorneys  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
In  1890,  F.  H.  Thwing  and  others  were  organizing  a  cor- 
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poration  with  a  nominal  capital  of  half  a  million  of  dollars, 
"  to  manufacture  and  deal  in  lamps  and  general  supplies." 

It  appears  that  the  real  object  was  to  reap  the  hoped-for 
benefits  of  a  new  patent  on  an  electric  lamp,  which  patent 
the  corporation  took  at  the  price  of  seven-tenths  of  its  whole 
capital. 

The  appellant  subscribed  for  $10,000  of  the  stock,  on 
which  she  paid  $2,.500. 

She  filed  the  bill  in  this  case  to  have  the  subscription 
canceled,  and  get  back  the  money  she  has  paid,  on  the 
ground  of  false  and  fraudulent  representations  made  to  her 
by  F.  H.  Thwing.  As  to  the  fact  of  what  representations 
he  made  to  her,  she  and  he  were  the  only  witnesses,  and 
upon  the  hearing,  the  court  dismissed  the  bill. 

It  is  useless  to  take  time  and  space  to  repeat  or  condense 
their  testimony,  as  it  would  only  show  that  the  court  decided 
upon  conflicting  testimony  of  witnesses  testifying  in  court. 
In  such  cases, .  the  finding  is  usually  conclusive.  Lane  v. 
Lesser,  135  111.  567;  Patterson  v.  Scott,  37  111.  App.  520. 

A  review  of  all  the  evidence  shows  that  sanguine  hopes 
have  proved  illusory,  but  it  does  not  show^  fraud,  and  the 
decree  is  affirmed. 


Robert  P.  Wilson  y.  Adolph  Moses  and  Max  Pam. 

1.  Procedendo— -Ow.  Dismissal  of  Appeal. — When  a  case  pending  in 
the  Circuit  Court  for  trial  on  appeal  from  a  justice  court  is  caUed  for  trial 
and  the  appeal  dismissed  for  want  of  prosecution,  it  is  proper  to  award 
a,  procedendo  to  the  justice,  upon  motion  of  the  plaintiffs  attorney  with- 
out proof. 

Memorandnm. — Appeal  from  Justice's  Court.  Dismissed  for  want  of 
prosecution,  by  the  Circuit  Court  of  Cook  County;  the  Hon.  Thomas  B. 
WiNDES,  Judge,  presiding.  Appeal  by  defendant.  Heard  in  this  court 
at  the  October  term,  1894,  and  affirmed.    Opinion  filed  October  22, 1894. 

John  P.  McGoorty,  attorney  for  appellant. 

Henry  H.  Kennedy  and  Joseph  W.  Moses,  attorneys  for 
appellees. 
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I.  C.  R.  R.  Co.  V.  Pairpoint  Manufacturing  Co. 

Mr,  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  was  an  appeal  by  the  appellant  here,  from  the 
judgment  of  a  justice,  perfected  by  iBling  the  bond  with  him 
on  the  16th  of  February,  1892,  and  the  bond  and  transcript 
were  filed  in  the  Circuit  Court  March  10,  1892. 

No  appearance  was  filed  by  the  appellees  there  nor  here, 
and  nothing  done  in  the  case  until  March  12,  1894,  when 
the  record  states  that  the  cause  was  called  for  trial  and  the 
appeal  dismissed  with  procedendo^  for  want  of  prosecution, 
on  motion  of  the  plaintiffs'  attorney.  This  was  regular. 
Bessy  v.  Ruhland,  33  111.  App.  73. 

The  statement  in  the  abstract — contrary  to  the  record — 
that  the  dismissal  was  upon  a  preliminary  call,  can  not  be 
regarded.  The  appellant  urges  that  the  plaintiffs  should 
have  been  required  to  prove  up  their  cause,  and  were  not 
entitled  to  o,  procedendo.  The  decisions  are  the  other  way. 
Keed  v.  Driscoll,  84  111.  96;  Lawler  v.  Gordon,  91  111.  602. 

The  judgment  is  affirmed. 
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niinois  Central  Railroad  Company  y.  Pairpoint  Manu- 
facturing Company. 

1.  Service  of  Process— GcneroZ  Solicitor  of  a  Corporation, — A 
general  8olicit(»'  of  a  corporation  is  a  person  not  named  in  the  statute 
providing  for  service  of  process  upon  corporations.  The  court  can  not 
know  judicially  what  his  duties  are.  If  he  is  an  agent  the  officer 
making  the  service  must  take  the  responsibility  of  8a3ring  so. 

2.  Same — An  Insufficient  Return. — A  summons  issued  against  the 
Illinois  Central  Rrailroad  Company  was  returned  by  the  sheriff,  as  fol- 
lows: **  Served  this  writ  on  the  within  named  defendant,  the  Illinois 
Central  Railroad  Company,  by  delivering  a  copj'  thereof  to  James  Fen- 
tress, general  solicitor  of  said  company,  this  fifteenth  day  of  August, 
1892,  the  president  not  found  in  my  county."  Held,  not  sufficient  to 
give  the  court  jurisdiction. 

Memorandnm. — ^Assumpsit.  In  the  Circuit  Court  of  Cook  County 
the  Hon.  Samuel  P.  McConnell,  Judge,  presiding.  Error  by  the  de- 
fendant Heard  in  this  court  at  the  October  term,  1894,  and  reversed. 
Opinion  filed  October  22,  1894. 

C.  V.  GwiN,  attorney  for  the  plaintiff  in  error;  James 
Fentress,  of  counsel. 
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Lyman  &  Jackson,  attorneys  for  defendant  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  writ  of  error  is  prosecuted  from  a  judgment  by  de- 
fault against  the  railroad  company.  The  return  of  service 
of  summons  is  as  follows : 

"  Also  served  this  writ  on  the  within  named  defendant, 
The  Illinois  Central  Railroad  Company,  by  delivering  a  copy 
thereof  to  James  Fentress,  general  solicitor  for  said  com- 
pany, this  15th  day  of  August,  1892.  The  president  not 
found  in  my  county. 

James  H.  Gilbert,  Sheriflf. 

By  D.  W.  Nickerson,.  Deputy  Sheriff." 

What  the  duties  of  the  general  solicitor  may  be,  we  can 
not  know  judicially.  If  he  is  an  agent  the  sheriff  must 
take  the  responsibility  of  so  saying.  111.  &  Miss.  Tel.  v. 
Kennedy,  24  111.  319. 

Unless  the  statutory  word  is  used  to  describe  the  person 
to  w^hom  a  copy  was  delivered,  we  can  not  know  that  he  had 
the  statutory  position.  Imperial  Bldg.  Co.  v.  Cook,  46  111. 
App.  279. 

That  case  is  also  authority  for  reversing  without  remand- 
ing, which  is  now  done. 


Patrick  Canning  v.  Neil  McMillan. 

1,  Practice — Taking  the  Case  from  the  Jury, — ^In  an  action  for  jjer- 
sonal  injuries  resulting  from  an  accident,  where  the  evidence  lias  a 
tendency  to  show  that  the  accident  was  the  result  of  orders  given  by  the 
foreman  in  charge  of  the  work  and  of  the  men  employed  upon  it,  it  is 
error  to  take  the  case  from  the  jury. 

Memorandum. — Action  for  personal  injuijes.  In  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Dec- 
laration in  case;  plea,  not  guilty;  trial  by  jury;  verdict  for  defendant  by 
instruction  of  the  court;  error  by  plaintiff.  Heai'dinthis  court  at  the 
October  term,  1894.  Reversed  and  remanded.  Opinion  filed  November 
12,  1894. 


First  District — October  Term,  1894.      233 


Canning  v.  McMillan. 


Bkief  for  Plaintiff  in  Error,  Kraft,  Williams  &  Kraft, 

Attorneys. 

The  main  contention  of  the  plaintiff  in  error  is,  that  the 
court  erred  in  instructing  the  jury  to  find  a  verdict  for  the 
defendant  at  the  close  of  the  plaintiflTs  case. 

In  Simmons  v.  Chicago  &  T.  It.  R.  Co.,  110  111.  346,  the 
court  uses  this  language :  "  There  may  be  decisions  to  be 
found  which  hold  that  if  there  is  any  evidence — even  a  scin- 
tilla— ^tending  to  support  the  plaintiflTs  case,  it  must  be 
submitted  to  the  jury.  But  we  think  the  more  reasonable 
rule,  which  has  now  come  to  be  established  by  the  better 
authority,  is,  that  when  the  evidence  given  at  the  trial,  with 
all  the  inferences  that  the  jury  can  justifiably  draw  from  it, 
is  so  insufficient  to  support  a  verdict  for  the  plaintiff  that 
such  a  verdict  if  returned  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  jury,  but  may  direct  a  ver- 
dict for  the  defendant." 

This  rule  is  laid  down  by  a  divided  court,  three  of  the  jus- 
tices dissenting  therefrom.  While  in  the  main  it  has  been 
followed,  it  has  been  with  some  apparent  modification.  In 
Dome  V.  Lockwood,  115  III.  494,  495,  the  court  say :  "  In- 
structing the  jury  to  find  the  issues  for  the  defendant  is  in 
effect  the  same  thing  as  sustaining  a  demurrer  to  the  evi- 
dence. In  either  case  the  court  holds  that  admitting  all  the 
evidence  tends  to  prove,  it  is  not  sufficient  in  law  to  sustain 
the  action." 

In  Bartelott  v.  International  Bank,  119  111.  272,  the  court 
say,  referring  to  Simmons  v.  Chicago  &  T.  K.  R.  Co. :  "  It 
is  apparent  that  'evidence  tending  to  prove'  means  more 
than  a  scintilla  of  evidence,  but  evidence  upon  which  the  jury 
could,  without  acting  unreasonably  in  the  eye  of  the  law, 
decide  in  favor  of  plaintiff  or  the  party  producing  it.  It  is 
not  intended  by  this  practice  that  the  function  of  the  jury 
to  pass  upon  questions  of  fact  is  to  be  invaded,"  etc. 

In  Penn  Co.  v.  Vackes,  133  111.  264,  the  court  say  :  "  An 
instruction  of  this  character  should  not  be  given  unless,  ad- 
mitting all  that  the  evidence  tends  to  prove,  it  is  sufficient 
in  law  to  sustain  the  aetion." 

In  Collar  v.  Patterson,  137  111.  407,  the  court  say :    "  An 
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instruction  to  that  effect  can,  however,  only  be  sustained 
when,  as  a  matter  of  law,  admitting  all  facts  which  the  evi- 
dence of  the  plaintiff  proves  or  tends  to  prove,  and  wholly 
ignoring  all  that  introduced  by  the  defendant,  the  court  can 
say,  the  plaintiff  has  failed  to  make  out  his  case;"  and  in 
Ames  &  Frost  Co.  v.  Strachurski,  145  111.  197,  the  court  say: 
"  If,  then,  there  was  any  evidence  in  the  case  having  a  sub- 
stantial tendency  to  sustain  the  plaintiff's  cause  of  action, 
it  was  the  duty  of  the  court  to  submit  it  to  the  jury." 
See  also  Purdy  v.  Hall,  134  111.  303;  Ambler  v.  Whipple, 
139  111.  322;  Wis,  Cent.  K.  K.  Co.  v.  Ross,  142  111.  13. 

Appellee's  Brief,  Walker  and  Eddy,  Attorxets. 

I  "  Where  the  whole  evidence  introduced  by  the  plaintiff, 
if  believed  by  the  jury,  is  so  insuflScient  to  support  a  verdict 
that  the  court  would  not  permit  one  to  stand,  it  is  the  duty 
of  the  court  to  instruct  the  jury  as  a  matter  of  law  that 
there  is  not  sufficient  evidence  to  warrant  a  verdict  for  the 
plaintiff."  Sheldon,  C.  J.,  in  Phillips  v,  Dickinson,  85 
111.  11. 

To  the  same  effect :  Reed  v.  Durfed,  8  Allen  (Mass.)  524; 
Stuart  V.  Simpson,  1  Wend.  (N.  Y.)  376;  Park  v.  Ross,  11 
How.  (U.  S.)  362;  Martin  v.  Chambers,  84  111.  579. 

"  Whether  there  is  any  evidence  tending  to  prove  any 
given  material  allegation  of  a  declaration,  is  a  question  of 
law  for  the  court  to  determine.  Where  there  is  anv  one 
essential  allegation  of  a  declaration  which  has  no  proof 
tending  to  support  it,  it  is  the  duty  of  the  court  to  exclude 
from  the  consideration  of  the  jury  all  the  evidence  in  the 
.  case,  or  to  charge  the  jury  that  there  is  no  evidence  to  sup- 
port the  supposed  essential  allegation  of  the  declaration, 
and  that  for  want  of  such  proof  they  must  find  a  verdict 
for  the  defendant.  It  is,  in  the  first  place,  the  province  of 
the  court  to  determine,  as  a  matter  of  law,  whether  there  is 
any  essential  allegation  of  the  plaintiff,  in  support  of  which 
no  evidence  has  been  proven.  Where  this  is  the  case,  there 
is  no  question  of  fact  to  be  submitted  to  the  jury."  By- 
Dickey,  J.,  in  Poleman  V.  Johnson,  84  111.269;  Frazerv. 
Howe,  106  111.  573. 
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To  the  same  effect :  Kailroad  Co.  v.  Goodman,  62  Pa. 
329;  Tourtelott  v.  Rosebrook,  11  Mete.  460;  Losee  v.  Bu- 
chanan, 51 X.  Y.  476;  McCully  v.  Clark,  40  Pa.  399;  Orlud  v. 
T.,  H.  &  I.  R.  E.  Co.,  Ill  111.  202;  Simmons  v.  C.  &  T.  R. 
R.  Co.,  110  111.  340. 

"  If  there  is  no  evidence  before  the  jury,  on  a  material 
issue,  in  favor  of  the  party  holding  the  affirmative  of  that 
issue,  on  which  the  jury  could,  in  the  eye  of  the  law,  reason- 
ably find  in  his  favor,  the  court  may  exclude  the  evidence, 
or  direct  the  jury  to  find  against  the  party  so  holding  the 
affirmative."     Frazer  v.  Howe  et  al.,  106  111.  563,  573. 

See  also  L.  S.  &  M.  S.  Ry.  Co.  v.  O'Connor,  115  111.  254; 
Bartelott  v.  International  Bank,  119  111.  259;  Commercial 
Ids.  Co.  v.  Scammon,  123  111.  601. 

Mr.  Justice  Suepard  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  engaged  as  a  workman  on  a 
building  in  Chicago  which  was  in  process  of  erection  by  the 
defendant  in  error,  as  contractor  therefor. 

A  large  stone,  weighing  from  nine  hundred  to  a  thousand 
pounds,  had  been  put  in  place  as  a  window  cap  about  thir- 
teen feet  above  the  ground,  and  was  directed  to  be  removed. 

The  stone  had  been  put  in  place  by  being  pulled  up  a 
skidway  extending  from  the  ground  to  the  top  of  a  scaffold 
about  fourteen  inches  lower  than  the  bed  of  the  cap  stone, 
and  from  there  the  stone  was  rolled  and  pushed  up  shorter 
skids  into  its  place.  The  scaffold  was  built  upon  joists  that 
projected  from  the  inside  of  the  building  through  the  same 
window  and  rested  upon  the  window  sill. 

It  was  proposed  to  remove  the  cap  stone  by  the  same 
means  that  had  been  resorted  to  to  put  it  in  place,  and  the 
first  step  in  the  process  was  to  roll  the  stone  from  its  rest- 
ing places  onto  the  short  skids  and  thence  to  the  platform 
of  the  scaffold. 

Three  men  including  the  foreman  had  begun  the  work  of 
removal  when  the  plaintiff,  who  had  been  ordered  from 
work  on  another  part  of  the  building  to  assist  in  removing 
the  stone,  got  upon  the  scaffold.  As  he  stepped  upon  the 
scaffold  the  foreman  and  one  of  the  men  were  working  the 
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stone  to  get  it  loosened,  working  it  back  and  forth — one  at 
each  end  of  it — and  the  other  man  was  holding  the  short  skids 
so  they  would  remain  steady  when  the  stone  should  come 
upon  them. 

The  plaintiflf  immediately  saw  that  the  stone  was  waver- 
ing, and  spoke  out :  "  You  want  to  be  careful  how  j^ou 
handle  that  stone,  it  is  going  in  a  queer  w^ay ;"  and  the 
foreman  answered,  "  You  come  on  to  your  work;  it  is  none 
of  your  damned  business;  I  am  running  this  thing."  The 
words  were  scarcely  spoken  before  the  stone  rolled  over  and 
fell  inside  the  building,  striking  and  breaking  off  the  joists 
that  supported  the  scaffold,  whereupon  the  scaffold  and  the 
plaintiff  were  precipitated  to  the  ground,  and  he  received 
the  injuries  for  which  he  has  sued. 

At  the  conclusion  of  the  plaintiff's  case  the  court  on 
motion  of  the  defendant  excluded  the  evidence  given  on  be- 
half of  the  plaintiff  and  instructed  the  jury  to  find  for  the 
defendant,  which  was  done  and  judgment  entered  accord- 
ingly.    From  that  judgment  this  writ  of  en^or  is  prosecutecL 

It  was  error  to  take  the  case  from  the  jury.  The  evi- 
dence had  a  tendency  to  show  that  the  accident  was  the 
result  of  orders  given  by  the  foreman  in  charge  of  the  job 
and  of  the  men  employed  upon  it,  after  warning  of  the 
danger,  and  although  the  evidence  was  slight,  still  it  was 
sufficient  for  the  jury,  and  for  the  jury  alone,  to  pass  upon. 
If  the  jury  should  find  that  the  accident  was  the  result  of 
such  orders  by  the  foreman  a  case  would  be  made  out. 

The  question  comes  clearly  within  the  rule  of  Chicago 
Dredging  and  Dock  Company  v.  McMahon,  30  111.  App. 
358,  following  C.  &  A.  R.  E.  Co.  v.  May,  108  111.  288.  Re- 
versed and  remanded. 


Edward  Anderson  t.  Alexander  0.  Bradley  et  al. 

1.  Verdict — For  the  Defendant  by  Direction  of  the  Court. — When 
the  evidence  tends  to  prove  the  issue  it  is  error  to  take  the  case  from  the 
jury. 

Memorandum. — Action  for  personal  injuries.    In  the  Superior  Court 
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of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Ver- 
dict for  defendants  by  direction  of  the  court;  appeal  by  plaintiff.  Heard 
in  this  court  at  the  October  term,  1894.  Reversed  and  remanded. 
Opinion  filed  November  12,  1894. 

Statement  of  the  Case. 

Edward  Anderson,  the  appellant,  was  crushed  by  a  heavy- 
case  of  plate  glass  tipped  over  upon  him  by  the  foreman  of 
appellees.  He  was  directed  by  the  foreman  to  stand  in  the 
position  he  occupied.  It  was  dangerous,  and  just  before 
the  accident  occurred  the  foreman  called  all  the  force  away 
excepting  him. 

Suit  was  brought  in  the  court  below  to  recover  for  the 
injuries.  At  the  close  of  appellant's  testimony  the  court 
took  the  case  from  the  jury  and  directed  a  verdict  for  ap- 
pellees. 

Appellant's  Brief,  Ela,  Groveb  &  Graves,  Attorneys. 

The  settled  rule  in  this  State  is,  that  a  court  can  right- 
fully withdraw  a  case  from  the  jury  and  instruct  them  to 
find  a  verdict  for  the  defendant  only  when  there  is  no  evi- 
dence of  some  or  all  the  material  facts  constituting  plaint- 
iff's  cause  of  action. 

In  Chicago  W.  Div.  K  Co.  v.  Mills,  105  111.  63,  the  court 
say: 

"Where  there  is  evidence  tending  to  prove  a  cause  of  ac- 
tion, it  is  an  invasion  of  the  province  of  the  jury  to  instruct 
them  that  the  plaintiff  can  not  recover." 

To  the  same  effect  see  Frazer  v.  Howe,  106  111.  663;  Penn. 
Co.  V.  Conlan,  101  111.  93;  Hubner  v.  Feige,  90  111.  208. 

Appellees'  Brief,  Wolseley  &  Heath,  Attornets. 

In  support  of  the  ruling  of  the  lower  court  we  need  only 
cite  two  cases.  In  L.  E.  &  W.  K.  E.  v.  Middleton,  46  III 
App.  223,  the  court  says  : 

"  If  the  facts  concerning  the  employment,  duties  and  asso- 
ciations of  those  claimed  to  be  fellow-servants  are  undis- 
puted, then  the  court  should  apply  the  law  to  the  facts  and 
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decide  the  question.  Where,  however,  there  is  a  conflict  of 
testimony  as  to  such  facts,  it  is  the  province  of  the  jury  to 
settle  such  conflict,  determine  the  facts,  and  apply  the  law 
as  given  them  by  the  court." 

In  Simmons  v.  Chicago  &  T.  E.  R.  Co.,  110  111.  346,  the 
court  says : 

"  There  may  be  decisions  to  be  found  which  hold  that  if 
there  is  any  evidence,  even  a  scintilla,  tending  to  support 
the  plaintiff 's  case,  it  must  be  submitted  to  a  jury.  "But  we 
think  the  more  reasonable  rule,  which  has  now  come  to  be 
established  by  the  better  authority,  is,  that  when  the  evi- 
dence given  at  the  trial,  with  all  inferences  that  the  jury 
could  justifiably  draw  from  it,  is  so  insufficient  to  support  a 
verdict  for  the  plaintiff  that  such  verdict,  if  returned,  must 
be  set  aside,  the  court  is  not  bound  to  submit  the  case  to  the 
jury,  but  may  direct  a  verdict  for  the  defendant." 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  action  for  a  personal  injury  sustained  by  the 
appellant  in  the  course  of  his  labor  for  the  appellees. 

We  do  not  care  to  comment  upon  the  facts.  The  case 
must  go  back  before  another  jury.  Whether  the  evidence 
will  bring  the  case  within  the  doctrine  laid  down  in  C.  & 
A.  E.  R.  V.  May,  108  111.  299,  and  followed  in  many  later 
cases,  is  a  question  for  a  jury. 

The  court  erred  in  directing  a  verdict  for  the  appellees, 
and  the  judgment  is  reversed  and  the  cause  remanded. 


John  T.  Shayne  v.  Mattie  6.  Er.ebs. 

1.  Verdicts— T^^en  Tliey  Will  Not  he  Set  Aside,— It  the  evidence  on 
the  side  of  the  successful  party  is  sufficient  to  sustain  the  verdict,  it  will 
not  be  set  aside  on  the  ground  that  it  is  contrary  to  the  evidence. 

2.  Receipt— W^en  Evidence  of  Value. — When  the  value  of  goods 
left  in  storage  is  stated  in  a  receipt,  and  insurance  effected  on  them  for 
the  amount  of  such  statement,  and  upon  which  it  may  be  presumed  the 
charges  were  based,  such  statement  is  evidence  of  such  value,  and  by 
some  authorities  it  is  conclusive. 
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Memorandnm. — Trover.  In  the  Superior ^Court  of  Cook  County;  the 
Hon.  John  Barton  Payne,  Judge,  presiding.  Declaration  and  plea  of 
the  general  issue;  trial  by  jury;  verdict  and  judgment  for  plaintiff;  ap- 
peal by  defendant.  Heard  in  this  court  at  the  October  term,  1894,  and 
affirmed.    Opinion  filed  October  22,  1894. 

Appellaitt's  Brief,  Leboy  D.  Thoman,  ATTOR^'EY. 

In  an  action  in  trover,  the  plaintiff  will  be  confined  to 
compensation  commensurate  with  the  actual  in j u ry .  3  Suth- 
erland on  Damages,  527;  Cook  v.  Loomis,  26  Conn.  483; 
Chamberlain  v,  Shaw,  18  Pick.  (Mass.)  278. 

Where  the  damages  are  so  excessive  as  to  show  that  the 
jury  has  been  actuated  by  passion  or  prejudice,  the  verdict 
should  be  set  aside.  Peoria  Bridge  Ass'n  v.  Loomis,  20  111. 
235;  Walker  v.  Martin,  43  111.  508;  Walker  v.  Martin,  52 
111.  347;  Lockwood  v.  Onion,  56  111.  506;  Gravett  v.  Mugge, 
89  IlL  218. 

The  plaintiff  was  entitled  to  recover  the  fair  cash  market 
value  of  the  garment,  and  no  more;  and  market  value  is 
such  a  price  as  the  vendor  could  have  obtained  after  ample 
time  taken  to  effect  a  sale.  Kailway  v.  Woodruff,  5.  S.  W. 
Eep.  792;  Evart  v.  The  Union  Pac.  Railroad  Co.,  59  Iowa 
243;  Esch  v.  C,  N.  &  St.  P.  Ry.  Co.,  39  N.  W.  Rep.  129; 
Low  V.  R.  R.  Co.,  3  Atl.  Rep.  739. 

A.  W.  PuLVEB,  attorney  for  appellee. 

Mr.  Justice  Gaky  deliveked  the  opinion  of  the  Court. 

The  original  transaction  between  these  parties  is  shown 
by  this  receipt : 

"  No.  1,364.  Chicago,  May  11,  1891. 

Received  from  Mrs.  J.  H.  Krebs,  812  Pullman  Bldg.,  the 
following  described  furs,  which  we  insure  against  all  loss  by 
moth,  theft  or  fire. 

One  seal  new-market.    Value  $300.    Charges  $9. 

J.  T.  Siiayne  &  Co., 

DoXOVAN. 

Terms  op  Insurance  and  Storage. — The  merchandise 
herein  described  will  be  delivered  to  bearer  of  this  receipt 
only  on  proper  identification.    No  part  of  goods  will  be 
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delivered  separately.  All  storage  and  insurance  policies  ex- 
pire on  November  1,  at  12  o'clock,  noon,  and  our  responsi- 
bility ceases  from  November  1,  next,  from  date  of  this 
receipt. 

If  repairs  and  alterations  are  needed,  please  notify  us 
when  goods  are  placed  in  storage. 

John  T.  Shayne  &  Co." 

A  "  seal  new-market "  seems  to  be  a  fur  coat.  When  she 
went  for  it,  it  could  not  be  found;  and  she  sued  and  has  re- 
covered $300.  On  her  side  was  the  value  stated  in  the 
receipt,  and  her  testimony  that  the  coat  was  worth  $400,  and 
that  when  she  left  it  for  storage,  the  agent  of  the  appellant 
receiving  it  said  it  was  worth  $400,  but  he  could  only  insure 
it  for  $300.  On  the  appellant's  side  was  his  own  testimony 
and  another  fur  dealer's  that  the  coat  was  only  worth  $50. 

The  only  complaint  is  that  the  verdict  was  too  much. 
The  rule,  often  announced,  that  if  the  evidence  on  the 
side  of  the  successful  party  is  sufficient  to  sustain  the  ver- 
dict it  will  not  be  set  aside  because  of  the  contrary  evi- 
dence (Shevalier  v.  Seager,  121  111.  5C4),  is  not  literallj^ 
adhered  to.  when  the  counter  evidence  is  overwhelming. 
North  Chi.  St.  Ry.  v.  Loth,  44  111.  App.  78. 

It  is  quite  likely  that  the  appellant  and  his  witnesses 
were  better  judges  of  value  than  was  the  appellee,  but  the 
interest  of  the  appellant  was  equal  to  here,  and  his  witness 
had  had  some  trouble  with  her  or  her  husband.  The  jury 
is  the  judge  of  credibility  of  witnesses.  Clevenger  v. 
Curry,  81  111.  432. 

And  the  value  stated  in  the  receipt,  when  no  controversy 
existed,  and  on  which  it  may  well  be  presumed  that  the 
charges  were  in  part  based,  was  evidence.  May  on  Insur- 
ance, Sec.  31;  1  Arnold  on  Insurance,  Ch.  XI,  Sec.  2;  14 
Am.  &  Eng.  Ency.  of  Law,  337. 

In  Maguire  v.  Dutton,  54  N.  J.  Law,  597,  cited  by  appel- 
lant, the  value  was  stated  in  a  paper  to  which  the  defendant 
was  no  party.  It  might  well  be  urged  upon  the  authorities 
cited  that  the  value  stated  in  the  receipt  is  conclusive,  this 
contract  being  for  insurance,  as  well  as  storage.  The  judg- 
ment is  affirmed. 
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Haryey  8.  Hayden  t.  The  Chicago  Title  &  Trust 

Company  et  al. 

1.  Receivers— i2egitmfe«  of  Reports — Practice. — A  receiver  should 
present  his  accounts  before  the  court  in  such  shape  that  the  parties  in 
interest  may  be  so  informed  thereby,  that  they  may  assent  to  their  cor- 
rectness. But  if  not  assented  to,  the  general  rule  as  to  accounts  requires 
that  they  be  referred  to  a  master,  and  notice  to  attend  before  such  mas- 
ter must  be  given. 

2.  Decrees — Must  he  Sustained  by  the  Record. — The  record  must 
contain  sufficient  evidence  to  sustain  the  decree. 

Memorandnm. — Appeal  from  order  approving  a  receiver's  report. 
Entered  in  Circuit  Court  of  Cook  County;  the  Hon.  Oliver  H.  Horton, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1894.  Re- 
versed and  remanded.    Opinion  filed  October  15,  1894. 

Appellant's   Brief,  Allan  C.  Story  and  Fred  W.   Story 
AND  Story,  Westover  &  Story,  Attorneys. 

"  If  a  party  shall  plead,  demur  or  enter  a  motion  in  a 
cause,  though  filed  after  the  rule  to  plead  had  expired,  if 
not  placed  in  default  by  order  of  court,  he  will  be  in  time; 
and  the  plea  or  motion  will  stand  for  answer  or  hearing." 
Castle  V.  Judson,  17  111.  386;  Cook  v.  Forest,  18  111.  581; 
Corbin  v.  Turrill,  20  111.  516. 

The  established  practice  is  for  the  accounts  of  a  receiver 
to  be  filed  and  passed  in  the  oifioe  of  the  master.  Foster's 
Fed.  Pr.,  383,  Sec.  257. 

The  creditors  of  an  insolvent  corporation  are  entitled  to 
notice  to  be  present  at  the  receiver's  accounting.  Greason 
v.  Goodwillie^Wymon  Co.,  38  Hun  (N,  Y.)  138. 

Courts  of  equity  w^ill,  as  a  general  rule,  require  that,  in 
respect  to  attorneys'  and  counsel's  fees  contained  in  a  re- 
ceiver's report,  nothing  shall  be  paid  by  him  until  such 
charges  have  been  approved  by  the  court,  and  an  order  to 
that  effect  dulv  entered.  It  has  been  held  that  a  reference 
wiU  be  made  to  determine  whether  the  services  have  been 
rendered,  and  whether  the  charges  are  just  and  proper. 
People  V.  Knickerbocker  L.  Ins.  Co.,  31  Hun  (N.  Y.)  622. 

YouLVM 
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Appellees'  Brief,  Gaktside  &  Leffingwell,  Attorneys. 

In  C.  &  C.  Electric  Motor  Co.  v.  Lewis,  47  111.  App.  576, 
the  court  say :  "  An  appeal  does  not  lie  from  mere  order 
of  reference  to  a  master  to  take  testimony,  state  an  account 
and  report  the  same  to  the  court."  See  also  Conant  v.  Eise- 
borough,  30  111.  App.  498;  Gage  v.  Eich,  56  111.  297;  Hun- 
ter V.  Hunter,  100  111.  519. 

In  the  absence  of  a  complete  record  the  presumption  is 
that  the  omitted  portion  contains  that  which  justified  the 
action  of  the  court.  Adair  v.  Adair,  51  111.  App.  301;  Van 
Mater  v.  Lovis,  29  111.  488;  Ailing  v.  Wenzel,  46  111.  App. 
562. 

In  O'Connor  v.  Village  of  Shabbona,  49  111.  App.  619,  the 
court  say :  "  The  rule  that  parties  can  not  make  a  new  case 
in  this  court,  applies  to  the  law  as  well  as  the  facts.  After 
a  trial  a  party  may,  by  reflection  and  research,  discover  and 
bring  to  the  attention  of  an  appellate  court  an  objection 
that  never  occurred  to  him  on  the  trial.  Or  he  may  be 
aware  of  an  objection  and  conceal  it  from  the  court  and 
opposite  party  for  the  purpose  of  an  appeal  in  case  of  defeat. 
A  trial  court  is  not  to  be  burdened  with  the  dutv  of  search- 
ing  for  objections  which  a  party  can  not  discover,  or  may 
see  fit  to  conceal."  See  also  Swift  v.  Whitney,  20  111.  144; 
Buntain  v.  Bailey,  27  111.  409;  Harmon  v.  Thornton,  2  Scam. 
351;  Graham  v.  Anderson,  42  111.  514;  Potter  v.  Potter,  41 
111.  80;  Moser  v.  Kreigh,  49  111.  84. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

On  the  12th  day  of  January,  1894,  there  were  pending  in 
the  court  below  two  chancery  suits  Avhich  had  been  consoli- 
dated, to  which  the  appellant  had  been  made  party  defend- 
ant, and  in  which  the  appellee  had  been  appointed  receiver 
of  the  assets  of  the  Henry  Dibblee  Co.,  the  principal 
defendant. 

On  that  day,  which  was  Friday,  the  appellee  filed  what 
was  intended  as  a  final  rejx^rt,  in  which  it  asked  that  $403 
be  paid  to  its  solicitors  and  that  it  retain  $400  for  services. 

An  order  was  entered  that  unless  objections  should  be 
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filed  by  10  o'clock  a.  m.  of  the  15th,  which  was  Monday,  the 
report  should  be  approved  and  the  receiver  discharged. 

The  record  shows  no  notice  to  anybody  that  such  an  order 
would  be  applied  for,  but  the  solicitor  of  the  appellant  heard 
of  it  the  day  it  was  entered,  and  after  10  o'clock  on  Monday 
filed  objections.  The  order  was  made  absolute  the  next  day. 
He  had  notice  late  in  the  afternoon  of  Monday,  that  the 
court  would  be  applied  to  next  morning  to  make  the  order 
absolute,  but  did  not  attend. 

If  the  record  showed  any  justification  of  this  latter  order, 
or  that  the  objection  to  it  were  such  as  neglect  would  waive, 
it  would  be  affirmed  on  this  appeal  from  it,  but  the  record 
presents  no  such  case.  "  We  must  form  our  conclusions  from 
such  lights  as  the  record  aifords.  In  a  chancery  case,  that 
must  show  sufficient  to  sustain  the  decree,  if  it  is  to  be  sus- 
tained at  alL"     Truchard  v.  Warner,  18  111.  142. 

First.  There  is  no  proof  of  any  services  by  either  the  re. 
^ceiver  or  the  solicitors.  Even  the  receiver's  report  is  with- 
out the  sanction  of  an  oath,  the  affidavit  of  its  second  vice- 
president  thereto  attached,  being  in  the  form  of  the  second 
one  commented  upon  in  Heflfron  v.  Rice,  40  111.  App.  244. 

Second.  A  receiver  should  present  his  accounts  before  the 
court  in  such  shape  that  the  parties  in  interest  may  be  so  in- 
formed thereby,  that  they  may  assent  to  their  correctness. 
People  V.  Columbia  Co.,  12  Hun  685;  Stretch  v.  Gowdey,  3 
Tenn.  Ch.  (Cooper)  565. 

But  if  they  are  not  assented  to,  th3  general  rule  as  to 
accounts  requires  that  they  be  referred  to  a  master.  Beach, 
Keceivers,  Sec.  747;  Cowdry  v.  Railroad,  1  Woods,  331. 

That  general  rule  is  shown  by  the  cases  referred  to  in 
HuUng  V.  Farwell,  33  111.  App.  258.  Notice  to  parties  in- 
terested to  attend  before  the  master  must  be  given.  Acme 
Copying  Co.  v.  McLure,  41  111.  App.  397;  Strong  v.  Allen, 
44  111.  428. 

The  point  decided  in  the  case  last  cited,  that  a  court  of 
review  may  review  a  master's  report  without  exceptions  first 
filed  below,  perhaps  deserves  further  consideration. 

It  is  objected  by  the  appellee  that  the  appellant  was  not 
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a  party  below.  It  is  true  that  in  the  prayer  for  process 
his  name  was  not  included,  but  it  was  in  the  charging  part 
of  the  bill  and  summons  was  sued  out  against  him.  His  ob- 
jections to  the  receiver's  report  were  on  file,  and  his  stand- 
ing in  court  recognized  by  the  appellee  by  serving  his  solic- 
itor with  notice,  the  day  before  the  order  appealed  from, 
was  made.  Ten  days  before  that,  the  resignation  of  the  ap- 
pellee, as  receiver,  had  been  accepted,  and  the  receivership  of 
a  receiver  appointed  in  a  case  pending  in  the  same  court 
wherein  the  appellant  was  complainant  against  the  same 
principal  defendant,  was  extended  to  this  cause. 

We  regard  the  appellant  as  having  such  a  standing  as  en- 
titled him  to  appeal  from  the  order  of  January  16,  1894, 
and  it  is  reversed  and  the  cause  remanded,  that  the  just 
compensation  to  the  appellee  may  be  ascertained  by  fur- 
ther proceedings  not  inconsistent  with  this  opinion.  Re- 
versed and  remanded. 


Ooorgo  C.  Eimel  t.  Chicago^  Burlington  &  Quincy 

lU  R«  Co. 

1.  Fellow-Servants— WTio  Are— A  Question  of  Foci.— Whether  a 
yardmaster,  inspectors  or  other  men  in  the  employ  of  a  raihoad  company 
are  fellow-servants  with  another  person  in  the  same  employ,  is  a  ques- 
tion for  a  jury. 

2.  Same— JVotnnce  of  the  Court  to  Define  What  7«.— It  is  within  the 
province  of  the  court  to  define  to  the  jury  what  constitutes  the  relation 
of  fellow-servants,  but  Qot  to  determine  the  fact. 

3.  Negugence — What  Acts  Are— Questions  for  the  Jury. — A  rail- 
road company  can  not  legally  conduct  its  business  in  negligent  disregard 
of  the  safety  of  its  employes.  It  is  a  question  of  fact  whether  a  certain 
defect  in  a  car  was  known  to  it  or  might  have  been  known  by  the  exer- 
cise of  reasonable  diligence  in  inspecting  the  car,  and  if  so,  whether 
what  was  done  was  a  negligent  handling  or  managing  of  the  car  in  its 
defective  condition. 

Memorandam.— Action  for  personal  injuries.  In  the  Superior  Court 
of  Cook  Ck>unty;  the  Hon,  John  Barton  Payne,  Judge,  presiding. 
Declaration  in  case;  plea,  not  guilty;  trial  by  jury;  verdict  for  the  de- 
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fendant  by  instruction  of  the  court;  en*or  by  plaintiff.  Heard  in  this 
court  at  the  October  term,  1894,  Reversed  and  remanded.  Opinion  filed 
October  15,  1894. 

Bkief  for  Plaintiff  in  ErroRj  King  &  Gross,  Attorneys; 

Andrew  J.  Hirschl,  of  Counsel. 

A  railroad  company  is  bound  to  furnish  a  safe  road,  and 
sufficient  and  safe  machinery  and  cars,  and  whoever  sees  or 
should  see  to  this,  is  a  representative  of  the  company. 
C.  &  Jf.  W.  K.  E.  y.  Swett,  45  111.  197.  And  this  includes 
the  obligation  to  keep  in  repair.  I.  C.  K.  R.  Co.  v.  Welch, 
52  111.  183.  This  duty  can  not  be  delegated.  Libby  v.  Sher- 
man, 146  111.  540. 

A  brakeman  who  has  been  but  two  months  on  the  road 
is  not  presumed  to  know  the  defects.  Illinois  C.  R.  E.  Co. 
V.  Welch,  52  III.  183. 

The  question  of  fellow-servant,  vel  non^  should  be  left  to 
the  jury,  and  where  the  courts  have  seen  fit  to  give  ex- 
pression to  their  views  as  matters  of  law  they  have  held 
that  in  the  following  relations  the  parties  concerned  were 
not  fellow-servants: 

Yard  boss  and  brakeman.  Daniel  y.  C.  &  O.  E.  E.  (W. 
Va.)  15  S.  E.  Eep.  162.  Inspector  and  baggageman.  Dewey 
V.  Detroit  (Mich.),  52  N.  W.  Eep.  942;  U.  P.  E.  E.  Co.  v. 
Snyder,  14  U.  S.  S.  C.  E.  756.  Engineer  and  car  inspector. 
C.  &  A.  E.  E.  V.  Hoyt,  122  111.  369.  Foreman  at  lumber, 
pile  and  man  under  him.  C.  &  A.  E.  E.  v.  May,  108  111. 
2S8.  Repairer  and  fireman.  C.  &  N.  W.  E.  E.  Co.  v.  Swett, 
45  111.  197.  Car  switchers  and  car  loaders.  Wenona  v. 
Holraquist,  51  111.  App.  507. 

Chester  M.  Dawes  and  Frank  O.  Low^den,  attorneys  for 
the  defendant  in  error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

Upon  the  trial  of  this  cause  which  was  an  action  in  case 
for  a  personal  injury  received  by  the  plaintiflf  who  was  an 
employe  of  the  defendant,  the  court  at  the  conclusion  of 
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the  plaintiffs  case  sustained  defendant's  motion  to  exclude 
the  evidence,  and  instructed  the  jury  to  find  a  verdict  for 
the  defendant,  which  was  done  and  a  judgment  entered 
accordingly. 

The  evidence  tended  to  show,  and  counsel  substantially 
agree,  that  the  car  yards  of  the  defendant  known  as  the 
Hawthorne  Yards,  in,  or  adjacent  to  Chicago,  are  divided 
into  two  divisions  known  as  yard  "A"  at  the  western  ex- 
tremity and  yard  "  B "  at  the  eastern  extremity,  both  of 
which  yards  are  composed  of  a  large  number  of  tracks,  and 
that  the  two  divisions  "A"  and  "  B "  are  connected  by  a 
narrow  neck  where  is  situated  a  switch  called  the  "  Dia- 
mond," a  point  where  all  the  tracks  from  either  direction 
come  together.  Trains  that  come  in  from  the  road  first 
enter  j-ard  "A"  where  car  inspectors  are  stationed  to  inspect 
the  cars.  If  found  to  be  out  of  repair  the  cars  are  either 
repaired  in  yard  "A,"  or  sent  to  the  shops  as  the  nature  of 
the  case  requires.  A  car  marker  in  yard  *'A"  also  indicates 
by  marks  on  the  cars  their  proper  distribution  upon  tracks 
in  yard  "  B."  The  inspection  and  order  of  distribution 
being  determined,  such  cars  as  are  not  to  be  repaired,  are 
marked  for  appropriate  distribution  and  are  started  upon 
what  are  known  as  "  gravity  tracks  "  inclining  downward 
through  the  "  Diamond  "  in  the  direction  of  and  into  yard 
"  B,"  where  they  are  distributed  upon  the  respective  tracks 
for  which  they  have  been  designated  by  the  car  marker. 
Cars  intended  for  yard  ''  B '-  are  started  on  their  downward 
course  by  a  locomotive  in  yard  *  A." 

The  downward  inclination  of  the  "gravity  tracks"  is 
slight,  but  is  enough  so  that  when  cars  are  properly  started 
eastward  or  downward  they  will  retain  this  momentum 
sufficiently  to  carry  them  into  their  designated  position  in. 
yard"B." 

Engaged  in  the  work  of  distributing  cars  there  were  men 
and  a  locomotive  in  yard  "A,"  and  a  crew  of  catchers  and 
couplers  at  the  "  Diamond  "  and  in  yard  "  B." 

Catchers  were  men  who  were  stationed  at  the  "  Diamond  " 
and  had  among  some  other  duties  that  of  turning  switches. 
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and  of  mounting  the  moving  cars  as  they  came  down  the 
gravity  track  when  they  did  not  come  too  swiftly,  and  rid- 
ing them  in  and  braking  them  upon  the  tracks  for  which 
thev  were  destined. 

The  plaintiflf  was  a  coupler  stationed  in  yard  "  B,"  and  his 
duty  was  to  couple  together  such  cars  as  were  switched  upon 
the  same  track,  from  the  gravity  track,  and  in  that  way 
make  up  trains. 

While  he  was  standing  between  a  stationary  car  and  a 
slowly  approaching  one  for  the  purpose  of  coupling  them 
together,  another  car  came  rapidly  down  upon  the  same 
track  and  struck  with  much  force  against  the  car  which 
plaintiff  was  in  the  act  of  coupling  to  the  stationary  car, 
and  his  hand  became  crushed. 

The  car  which  was  the  occasion  of  the  injury  came  down 
one  of  the  gravity  tracks  in  the  usual  manner,  and  when  it 
reached  the  "  Diamond,"  it  was  boarded  by  one  of  the 
catchers,  who,  after  climbing  up  on  the  car,  found  the  brake 
was  out  of  order,  the  chain  to  the  brake  being  absent,  and 
he  then  climbed  down  and  jumped  off,  leaving  the  car  to 
proceed  by  its  own  momentum  until  it  struck  against  the 
car  which  plaintiff  was  about  to  couple  to  the  stationary 
one. 

Under  such  circumstances,  we  think,  it  was  error  to  in- 
struct the  jury  to  find  for  the  defendant. 

Whether  the  yardmaster,  inspectors  and  other  men  who 
worked  in  yard  "  A,"  and  operated  the  locomotive  in  that 
yard  were  fellow-servants  with  the  plaintiff,  was  a  question 
of  fact  for  the  jury  to  find. 

It  was  within  the  province  of  the  court  to  define  to  the 
jury  what  constitutes  the  relation  of  fellow-servants,  but 
not  to  determine  the  fact.  C.  &  N.  W.  Ry.  Co.  v.  Tuitte, 
44  III.  App.  535;  C.  &  N.  W.  Ey.  Co.  v.  Moranda,  108  111. 
676;  EoUing  Mill  Co.  v.  Johnson,  114  111.  57. 

There  is  also  a  rule  of  law  that  a  railroad  company  may 
not  conduct  its  business  in  negligent  disregard  of  the  safety 
of  its  employes,  and  it  was  a  question  of  fact  whether  the 
absence  of  the  brake  chain  was  known  to  the  company,  or 
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might  have  been  known,  by  the  exercise  of  reasonable  dili- 
gence in  inspecting  the  car,  and  if  known,  or  might  have 
been  known,  whether  what  was  done  was  a  negligent  hand- 
ling or  managing  of  the  car  in  its  defective  condition;  and 
it  was  also  a  question  of  fact  for  the  jury  whether  the 
plaintiff  was  in  the  exercise  of  requisite  care  on  his  part. 

What  the  verdict  of  a  jury  should  be  upon  the  state  of 
facts  shown,  we  purposely  intimate  no  opinion  concerning. 
We  only  decide  that  under  the  pleadings  the  case  as  made 
by  the  plaintiff  was  one  that  ought  to  have  gone  to  the  jury. 
Reversed  and  remanded. 


John  F.  Eberhart  v.  Arthur  B.  Camp. 

1 .  Services — Rendered  by  Joint  Oicner,  Oratuitotis.—If'one  of  two  or 
more  parties  having  an  interest  in  the  same  subject-matter,  acts  for  the 
benefit  of  all»  he  is,  in  the  absence  of  an  agreement  for  compensation, 
not  entitled  to  any. 

Memorandnm.— Assumpsit  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brentano,  Judge,  presiding.  Declaration;  com- 
mon counts;  pleas  of  set-off  and  general  issue  with  affidavit  of  merits; 
trial  by  the  court  without  a  jury;  finding  and  judgment  for  plaintiff; 
appeid  by  defendant.  Heard  in  this  court  at  the  October  term,  1894,  and 
affirmed.    Opinion  filed  November  12, 18d4. 

H.  T.  &  L.  Helm  and  H.  A.  Craven  er,  attorneys  for  ap- 
pellant. 

Grant  Newell  and  Charles  E.  Churchill,  attorneys  for 
appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

One  Randolph  owned  a  house  subject  to  an  incumbrance 
of  §2,600  to  one  not  interested  in  this  suit,  and  also  subject 
to  an  incumbrance  to  the  appellant  of  $1,100. 

Randolph  conveyed,  subject  as  above,  to  the  appellee. 
Other  details,  as  they  appeared  below,  need  not  be  here 
stated  further  than  that  the  appellant  had  control  of  the 
property,  collecting  and  applying  the  rent  for,  or  in  protec- 
tion of,  his  own  interests. 
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Then  the  parties  to  this  suit  agreed  that  the  appellant, 
who  was  in  fact  a  real  estate  broker,  should  sell  the  prop 
erty,  but  no  arrangement  was  made  whether  or  not  the  ap- 
pellant should  have  commissions  for  making  a  sale.  He 
sold,  and  the  only  question  now  is  stated  in  the  brief  of  the 
appellant  thus: 

"We  recar  to  the  original  basis  upon  which  this  case 
rests — that  the  service  was  rendered  at  the  request  and  for 
the  benefit  of  the  appellee,  without  limitation  as  to  the 
right  of  Eberhart  to  claim  full  compensation  for  the  value 
of  his  services,  and  the  law  certainly  awards  him  such  com- 
pensation. As  will  be  seen  by  reference  to  the  special 
proposition  submitted  to  the  court  below,  the  foregoing  was 
the  sole  contention  and  only  question  of  difference  upon 
which  the  case  was  determined." 

These  parties  were  each  interested  in  converting  the  prop- 
erty into  money.  It  is  fairly  inferable  from  the  record 
that  the  personal  liability  of  Randolph  to  the  appellant  was 
of  no  value  to  the  latter.  Three  years'  unpaid  interest  had 
accrued  on  the  $1,100  mortgage.  It  is  a  general  rule  that 
if  one  of  two  or  more  parties  having  an  interest  in  the  same 
subject-matter,  acts  for  the  benefit  of  all,  he  is,  in  the  ab- 
sence of  agreement  for  compensation,  not  entitled  to  any. 

The  rale  is  most  frequently  applied  in  controversies  arising 
out  of  partnership  relations.     1  Lindley  on  Partnership,  380. 
We  hold  that  rule  to  be  applicable  to  this  case.    By  the 
sale  the  appellant  obtained  payment  of  his  mortgage  with- 
out the  delay,  trouble  and  expense  of  foreclosure. 

The  finding  of  the  court  below  denying  commissions  to 
the  appellant  was  right.    The  judgment  is  affirmed. 


Charles  D.  Thompson  v.  €•  F.  EimbalL 

1.  Copy  op  Account  Sued  on— Ao  Part  of  the  Declaration.— The 
copy  of  the  account  sued  on  required  to  be  filed  with  or  attached  to  the 
declaration,  in  no  part  of  the  declaration,  and  if  error  is  to  be  assigned 
upon  it,  it  must  be  preserved  in  a  bill  of  exceptions. 


55    0491 
69     33 
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2.  Exhibits — An  Action  at  Law. — Exhibits  are  not  part  of  the  plead- 
ings in  actions  at  law. 

3.  DE^Lk'SD—lVhen  Bringing  Suit  is  Suffldent.^-Where  a  promissory 
note  contains  the  usual  promise  to  pay,  but  without  saying  when,  the 
bringing  of  a  suit  upon  it  is  a  sufficient  demand. 

Memorandnm. — Assumpsit.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Declaration  on.  prom- 
issory note;  judgment  by  default;  error  by  defendant.  Heard  in  this 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  ffied  November 
12,  1894. 

James  B.  Kkogh  and  Joseph  Weight,  attorneys  for  plaint- 
iff in  error. 

M.  L.  Thaokeberey,  attorney  for  defendant  in  error. 

Me.  Justice  Gaey  deliveeed  the  opinion  of  the  Couet. 

The  defendant  in  error  sued  upon  two  promissory  notes, 
both  in  one  count  of  the  declaration,  one  of  which  was  a 
general  promise  to  pay,  not  saying  when.  The  declaration 
concludes,"  by  means  whereof,  the  defendant-then  and  there 
became  liable  to  the  plaintiff  to  pay  the  amount  of  said  notes, 
according  to  the  tenor  and  effect  of  said  notes,  and  being  so 
liable,  in  consideration  thereof,  then  and  there  promised  the 
plaintiff  to  pay  him  said  amounts,  according  to  the  tenor 
and  effect  of  said  notes. 

Yet  the  defendant  has  not  paid  to  the  plaintiff  the 
amounts  of  said  several  promissory  notes,  or  any,  or  either 
of  them,  or  any  part  thereof,  but  refuses  so  to  do,  to  the 
damage,"  etc. 

No  demand,  not  even  the  often  requested,  is' alleged. 

It  is  assigned  for  error :  "  1.  The  plaintiff  did  not  at- 
tach to  his  declaration,  nor  file  in  said  cause,  copies  of  the 
promissory  notes  declared  upon,  nor  a  copy  of  either  of 
them.  2.  The  declaration  filed  in  said  cause  does  not  sup- 
port the  judgment  so  entered  by  default." 

Whether  there  was  a  copy  attached  to  or  filed  with  the 
declaration  can  not  be  told  here  without  a  bill  of  excep- 
tions, as  such  copy  "  is  no  part  of  the  record."  Stratton  v. 
Henderson,  26  111.  68.  Exhibits  are  not  part  of  the  plead- 
ings at  law.    Hart  v.  Tolman,  1  Gilm.  1. 
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There  is  no  bill  of  exceptions,  and  without  discussing  the 
question  which  the  appellant  seeks  to  raise  by  that  first 
assignment  it  is  overruled. 

As  to  the  second  one,  the  appellant's  position  is  that  no 
cause  of  action  could  arise  on  the  note  with  no  time  of  pay- 
ment fixed,  until  demand;  that  in  legal  effect  it  was  payable 
only  on  demand  in  fact.  But  his  own  authority  is  to  the 
contrary.     Story,  Prom.  Notes,  Sec.  29. 

The  suit  is  enough  demand.  If  it  was  not,  entire  damages 
from  actionable  and  non-actionable  causes  in  one  count, 
would  be  bad.     Chittick  v.  Town  of  Lake,  43  111.  App.  632. 

There  is  no  error  and  the  judgment  is  affirmed. 


Chemical  National  Bank  of  Chicago  t.  City  Bank  of      ,^,  ^^| 

Portage.  ~ 

1.  Banks — Note  Signed  by  the  Ca«?iier.— Where  a  bank  authorizes  the 
borrowing  of  money,  and  directs  that  a  note  be  given  for  the  same  in 
the  name  of  its  cashier  instead  of  its  own,  the  note  so  given  is  the  note 
of  the  bank,  and  not  of  the  cashier. 

2.  Promissory  Notes— Ifoider  Under  Blank  Indoraevfient—TVie 
holder  of  a  promissory  note  under  a  blank  indorsement,  is  entitled  to 
sue  thereon. 

Memorandnm. — ^Assumpsit.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  John  Barton  Payne,  Judge,  presiding.  Trial  by  the  court 
without  a  jury;  ftudino^  for  the  plaintiff;  error  by  defendant.  Heard 
in  this  court  at  the  October  term,  1804,  and  affirmed.  Opinion  filed  No- 
vember 13,  1894. 

Brief  fob  Plaintiff  in  Error,  Duncan  &  Gilbert, 

Attorneys. 

Neither  the  legal  liability  of  an  unnamed  principal  to  be 
sued,  nor  his  legal  right  to  sue,  on  a  negotiable  instrument, 
can  be  shown  by  parol  evidence.  Fuller  v.  Hooper,  3  Gray 
(Mass.)  314;  Lerned  v.  Johns,  9  Allen  (Mass.)  419;  Brown  v. 
Parker,  7  Allen  (Mass.)  337;  Daniel  on  Kegotiable  Instru- 
ments, Sec.  303. 
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"With  respect  to  a  written  contract  not  negotiable  in  its 
character  the  rule  is  different.  Upon  such  a  conti'act  an 
undisclosed  principal  may  be  sued.  Lerned  v.  Johns,  9 
Allen  (Mass."!  419. 

Brie?  foe  Defendant  in  Error,  Ten  net,  MoConnell   & 

CoFFEEN,  Attorneys. 

It  is  entirely  undisputed  that  the  bank  authorized  fho 
borrowing  of  the  money,  promised  to  pay  the  loan,  and 
directed  that  the  note  be  given  in  the  name  of  its  cashier 
instead  of  its  own.  The  transaction  presents  every  element 
of  the  ordinary  case  of  an  undisclosed  principal  contracting 
in  the  name  of  his  agent. 

These  facts  make  the  defendant  bank  liable  on  the  note 
as  principal.  The  rule  on  this  subject  is  thus  stated  in  Bar- 
ker v.  Garvey,  83  111.  184. 

Where  a  party  acts  by  an  agent,  the  act  is  his  and  not 
that  of  the  agent;  and  it  is  equally  true  that,  where  the 
agent  does  not  disclose  the  name  of  his  principal,  the  other 
party  may,  when  he  learns  it,  hold  him  responsible  for  its 
performance;  and  the  converse  of  the  proposition  is  also 
true.  When  the  agent  fails  to  disclose  his  principal,  he  may, 
on  showing  the  agency,  claim  and  enforce  the  contract,  pre- 
cisely as  if  entered  into  by  himself.  Even  where  the  agent 
enters  into  a  written  contract  it  is  competent  for  the  prin- 
cipal to  show  by  parol  evidence  that  the  agent  was  acting 
for  him. 

In  Mechanics  Bank  v.  Bank  of  Columbia,  5  Wheat.  326, 
the  cashier  of  a  bank  signed  his  own  name,  without  official 
designation,  to  a  check;  upon  parol  proof  that  he  in  fact 
acted  on  behalf  of  the  bank  and  as  its  agent,  the  latter  was 
held  liable  upon  the  check. 

"  The  contract  of  the  agent  is  the  contract  of  the  principal, 
and  he  may  sue  or  be  sued  thereon,  though  not  named 
therein;  and  notwithstanding  the  rule  of  law  that  an  agree- 
ment reduced  to  Avriting  may  not  be  contradicted  or  varied 
m  parol,  it  is  well  settled  that  the  principal  may  show^  that 
the  agent  who  made  the  contract  in  his  own  name  was  act- 
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ingforhim.  The  proof  does  not  contradict  the  writing;  it 
only  explains  the  transaction.  But  the  agent  who  binds 
himself  will  not  be  allowed  to  contradict  the  writing  by' 
proving  that  he  was  contracting  only  as  agent,  while  the 
same  evidence  will  be  admitted  to  charge  the  principal. 
*  Such  evidence  (says  Baron  Parke)  does  not  deny  that  the 
contra<;t  binds  those  whom,  on  its  face,  it  purports  to  bind, 
but  shows  that  it  also  binds  another,  bv  reason  that  the  act 
of  the  agent  is  the  act  of  the  principal.' "  Ford  v.  Williams, 
21  How.  (TJ.  S.)  287;  Higgins  v.  McCrea,  116  (U.  S.)  671. 

In  Baldwin  v.  Newberry,  1  Wall.  (U.  S.)  234,  a  note  pay- 
able to  the  cijshier  of  a  bank  by  name  was  sued  upon  in  the 
bank's  name,  and  on  oral  proof  that  the  bank  was  the  prin- 
cipal and  the  payee  merely  its  agent,  a  recovery  was  sus- 
tained. 

In  Browne  on  Parol  Evidence,  Sec.  24,  it  is  said :  "  In 
order  to  hold  an  undisclosed  principal,  extraneous  evidence 
is  admissible  to  show  that  the  signer  of  an  unsealed  con- 
tract acted  only  as  agent,  although  the  contract  does  not 
name  the  real  principal,  and  purports  to  have  been  made  by 
the  agent  for  himself.  This,  evidence  may  be  of  an  author- 
ization by  a  principal,  or  where  there  was  no  original 
authority  for  the  execution  of  the  contract  by  the  professing 
agent,  parol  evidence  is  competent  to  show  that,  with 
knowledge  of  all  the  facts,  he  expressly  or  silently  acqui- 
esced or  accepted  the  benefits." 

InEoberts  v.  Austin,  5  Wharton  (U.  S.)  313,  this  rule  was 
applied  to  let  in  evidence  that  the  drawer  of  a  bill  of  ex- 
change was  in  fact  acting  as  agent. 

In  Daniel  on  Negotiable  Instruments,  Sec.  304,  the  rule 
is  stated  thus :  "  It  is  not  absolutely  necessary  that  the 
principal's  peculiar  name  should  be  used;  but  he  may,  by 
adoption,  use  that  of  his  agent,  or  his  agent,  by  his  authority, 
may  nse  his  own  name  for  his  principal's." 

That  an  undisclosed  principal  may  be  held  upon  negoti- 
able paper  made  by  the  agent  in  his  own  name  is  held  in 
La  Salle  Nat'l  Bank  v.  Tolu  Rock  &  Eye  Co.,  14  Brad.  141; 
Baldwin  v.  Bank  of  Newberry,  1  Wall.  (U.  S.)  234. 
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Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

February  15,  1894,  Charles  E.  Braden,  who  in  fact  was 
then  the  cashier  of  the  Chemical  Bank,  made  and  delivered 
the  following  note : 
"$5,000  Chicago,  III.,  Feb'y  15, 1894. 

Four  months days  after  date  I  promise  to  pay  to  the 

order  of  Theodore  Wetmore  five  thousand  dollars  at  Chemi- 
cal National  Bank  of  Chicago,  value  received,  with  interest 
at  the  rate  of  six  per  cent  per  annum  after  due,  having  de- 
posited with  this  note,  as  collateral  security,  certificate  No. 
477  for  fifty  shares  stock  of  Chemical  National  Bank  of 
Chicago,  par  value  $100  per  share,  which  said  security  or 
any  part  thereof,  I  hereby  give  the  legal  owner  or  owners 
authority  to  sell  on  the  maturity  of  this  note,  or  at  any  time 
thereafter,  or  before,  in  the  event  of  said  security  depre- 
ciating in  value,  at  public  or  private  sale,  at  his  discretion, 
without  advertising  the  same,  or  giving  me  any  notice,  and 
to  apply  so  much  of  the  proceeds  thereof  to  the  payment  of 
this  note,  as  may  be  necessary  to  pay  the  same,  with  all 
interest  due  thereon;  and  also  to  the  payment  of  all  expenses 
attending  the  sale  of  said  collateral  security;  and  in  case 
the  proceeds  of  the  sale  of  said  collateral  security  shall  not 
cover  the  principal,  interest  and  expenses,  I  promise  to  pay 
the  deficiency  forthwith  after  such  sale,  with  interest  at  six 
per  cent  per  annum.  And  it  is  hereby  agreed  ^nd  under- 
stood that  if  recourse  is  had  to  said  collateral,  any  excess  of 
collateral  upon  this  note  shall  be  applicable  to  any  other 
note  or  claim  held  by  said  owner  or  owners  against  me,  and 
in  cas3  of  any  exchange  of,  or  addition  to,  the  collateral 
above  named,  the  provisions  of  this  note  shall  extend  to 
such  new  or  additional  collateral. 

C.  E.  Braden." 

Wetmore  indorsed  the  note  "  without  recourse  "  and  the 
City  Bank  sues,  holding  the  note. 

There  is  no  uncertainty  about  the  facts.  The  Chemical 
Bank  wanted  the  money,  and  Braden,  with  the  advice  and 
consent  of  the  president  and  assistant  cashier  of  the  Chemi- 
cal Bankj  made  the  note  and  pledged  the  fifty  shares  of  stock, 
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which  in  fact  did  belong  to  the  Chemical  Bank*  and  got  the 
money  for  its  own  use.  Braden  had  no  interest  in  the 
whole  transaction. 

The  Chemical  Bank  shows  how  it  acquired  the  stock,  and 
objects  that  the  mode  was  vltra  vires;  but  what  possible 
difference  can  it  make  between  these  parties  whether  the 
transaction  by  which  the  Chemical  Bank  obtained  the  stock, 
be  defensible  or  not?  It  had  the  stock,  and  borrowed 
money  on  it,  and  how  it  got  it  can  be  of  interest  to  the  City 
Bank  only  if  somebody  else  shall  claim  it.  The  note  was 
the  note  of  the  Chemical  Bank,  being  made  in  the  form  de- 
termined by  the  officers  of  that  bank,  and  to  secure  the 
repayment  of  money  borrowed  for  the  use  of  that  bank.  And 
the  City  Bank  holding  the  note  under  a  blank  indorsement, 
was  entitled  to  sue  upon  it.    The  judgment  is  affirmed. 


64    54(S 


Charles  Fox  t,  Jerome  6.  Steever.  

1.  Contracts — Payment  of  Differences  Not  Conclusively  Oambling. —        55  255 
The  fact  that  transactions  in  grain  are  closed  by  the  payment  of  differ- 
ences does  not  conclusively  establish  the  fact  that  the  business  is  that  of 
gambling  in  grain. 

2.  GxiCBLmci — Speculating  in  Orain. — ^The  fact  that  a  man  desires  to 
speculate  ifi  grain  is  not  conclusive  evidence  that  he  intends  to  gamble. 

Memorandam. — Assompsit.  In  the  Superior  Court  of  Cook  Count^^; 
the  Hon.  Pmup  Stein,  Judge,  presiding.  Declaration  for  money  ex- 
pended, etc.;  pleas,  general  issue  and  special  plea  stated  in  the  opinion; 
trial  by  the  court  without  a  jury;  judgment  for  plaintiff;  defendant 
appeals.  Heard  in  this  court  at  the  October  term,  1894,  and  aflSrmed. 
C^inion  filed  November  12,  1804. 

Statement  of  the  Case. 

The  material  facts  disclosed  by  the  record,  which  this  ap- 
peal brings  before  this  court,  are  as  follows:  Appellee, 
Jerome  G.  Steever,  a  commission  merchant  on  the  Board  of 
Trade  of  Chicago,  seeks  in  this  case  to  recover  for  money 
expended  by  him  for  appellant  in  certain  deals  in  wheat  and 
pork  on  the  Chicago  Board  of  Trade. 
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Defendant's  special  plea  was  substantially  as  follows : 

"That  the  sole  and  only  consideration  upon  which  the 
said  promise  in  said  contract  mentioned  was  made  was  for 
money  paid  by  the  plaintiff  in  speculating  for  the  defendant 
on  the  market  price  of  grain,  ribs,  lard  and  like  products  on 
the  Board  of  Trade  in  Chicago,  in  said  county,  to  wit :  By 
buying  and  selling  options  in  said  products  for  the  defend- 
ant; that  in  each  and  all  of  said  deals  and  options  it  was 
understood  and  intended  by  both  the  plaintiff  and  the  de- 
fendant that  neither  party  was  to  receive  or  deliver  the  said 
products  so  bought  or  sold  by  the  plaintiff  for  the  defend- 
ant; that  neither  party  was  to  receive  or  deliver  the  said 
products  so  bought  or  sold  by  the  plaintiff  for  the  defend- 
ant, and  that  the  losses  or  gains  resulting  from  such  trans- 
actions should  be  settled  by  the  payment  of  the  difference 
between  the  price  at  which  the  plaintiff  bought  or  sold  for 
the  defendant,  and  the  market  value  of  the  same  at  the  time 
appointed  for  the  delivery  thereof;  wherefore  by  force  of 
the  statute  in  such  case  provided  the  said  promise  is  wholly 
void." 

Appellant,  a  lumber  dealer  and  resident  of  Grand  Eapids, 
Michigan,  on  December  6, 1892,  first  met  appellee  at  appel- 
lee's office  in  Chicago,  and  told  appellee  that  he  (appellant) 
wished  to  speculate,  and  asked  appellee  if  he  wished  to  do 
his  (appellant's)  business.  Appellee  assented.  Appellant 
asked  about  what  margins  he  would  have  to  put  up,  and  was 
told  by  appellee  that  he  would  have  to  put  up  fifty  dollars 
on  pork  and  five  to  ten  cents  per  bushel  on  wheat.  Fox 
gave  Steever  $1,000  for  margins,  and  was  asked  by  Steever 
if  he  (Steever)  was  to  put  up  the  whole  amount,  and  Fox 
said  yes. 

After  this,  under  orders  given  by  Fox  to  Steever,  the  fol- 
lowing purchases  and  sales  were,  from  time  to  time,  made 
by  Steever  for  account  of  Fox : 

December    6,  '92.     Bought    10,000  bu.   May 

wheat  at  78f  cents $    7,875.00 

December  7,  '92.     Bought  6,000  bu.  May  wheat 

at  78i  cents 3,912.50 
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January  16,  '92.    Sold  10,000  bu.  May  wheat 

at  83f  cents 8,375.00 

January  17,  '93. .  Sold  5,000  bu.  May  wheat 

at  78i  cents 3,912.00 

January  24,  '93.    Bough  1 10,000  bu.  May  wheat 

at  76J  cents 7,812.50 

January  25,  '93.    Sold  5,000  bu.  May  Tvheat  at 

7^  cents ,  3,906.25 

January  25,  '93.    Sold  5,000  bu.  May  wheat  at 

78i  cents 3,912.50 

April  13,  '93.    Sold  500  bbls.  Sept.  pork  at 

$17.20 8,600.00 

April  14,  '93.    Sold  500  bbls.  Sept.  pork  at 

$17.50 8,750.00 

April  17,  '93.    Bought  50,000  bu.  July  wheat 

at  73i  cents 36,625.00 

April  28,  '93.    Sold  25,000  bu.  July  wheat  at 

73i  cents 18,562.40 

April  28,  '93.     Sold  25,000  bu.  July  wheat  at 

1^  cents 18,531.25 

May  26,  '93.    Bought  10,000  bbls.  Sept.  pork 

*  at  $22.60 22,600.00 

$153,374.50 

At  no  time  did  Steever  call  upon  Fox  for  any  money  except 
margins  to  cover  fluctuations  in  the  market  price  of  the 
commodities. 

Upon  these  transactions  no  property  w^as  ever  delivered 
to  or  by  appellant. 

A  part  of  appellant's  deals  were  closed  from  time  to  time 
by  the  setting  oflf  of  purchases  of  one  commodity  against 
sales  of  the  same,  until  finally  the  remainder  of  his  transac- 
tions Were  closed  by  his  being,  as  it  is  termed,  sold  out  for 
his/allure  to  supply  margins  as  they  were  demanded. 

^tt  no  instance  does  it  appear  that  any  articles  bought  or 
sold  were  actually  received  or  delivered  by  appellant, 
^i"*  Steever,  as  to  this,  testified  as  follows : 
Q-      -And  you  don't  know  to  whom  you  paid  that  money  i 

Tok  LV  17 


I 

I 

i 

258  Appellate  Courts  of  Illinois. 

Vol.  55.]  Fox  v.  Steever. 

iii'b  ■  i^Bi  iiir_i 

(Referring  to  $93.75  loss  on  wheat.)  A.  Why,  I  know  that 
I  paid  it  in  the  course  of  my  ordinary  trades;  I  offset  one 
contract  against  another,  and  if  there  was,money  owing  on 
them  I  paid  it,  if  there  was  money  due  on  them  I  collected 
it,  and  if  the  stuff  was  delivered  to  me  I  paid  for  it,  and  if 
I  delivered  the  stuff  out  I  received  my  pay  for  that,  and  in 
the  whole  round-up  of  it  I  got  back  the  amount  of  money, 
or  paid  out  the  amount  of  money  that  my  customers,  all  of 
them,  have  made  or  lost  while  trading  in  that  month's 
delivery. 

Q.  That  is  the  process  what  you  term  the  Board  of  Trade 
Clearing  House  ?  A.  The  Board  of  Trade  Clearing  House, 
yes,  sir. 

Mr.  Arnd :  Q.  Same  as  a  bank  clearing  house  ?  A.  Same 
as  the  bank  clears  a  check. 

Q.  How  do  they  settle  these  deals  then  ?  A.  Well,  in 
executing  orders  for  different  people,  commission  merchants 
— they  deal  with  different  firms  upon  the  floor — frequently 
they  will  have  a  purchase  and  a  sale  of  the  same  article  with 
the  same  house,  just  as  I  had  in  these  cases  if  you  bring 
them  together;  whatever  there  is  coming  to  me,  or  that  I 
owe,  is  paid,  and  the  trades  are  canceled;  one  offsets  the 
other. 

Q.  Hegardless  of  any  tacit  understanding  there  is  between 
them  ?  A.  There  is  absolutely  no  understanding  between 
them.  In  the  course  of  trade, whenever  I  can,  during  the  cur- 
rent month  in  which  this  property  is  bought  and  sold,  when- 
ever we  can,  we  offset  one  contract  against  another;  when  the 
first  of  that  month  arrives,  however,  it  is  necessary  for  e very- 
commission  firm  to  have  one  or  more,  as  many  as  they  cofi- 
sider  necessary,  clerks  upon  the  Board  of  Trade  during  what 
we  call  delivery  hour,  and  everybody  during  that  month, 
when  we  have  any  outstanding  contracts  for  that  month,  we 
must  have  a  clerk  there  to  receive  these  goods  for  which 
we  pay,  and  to  deliver  them  to  the  person  to  whom  we  have 
sold  them,  if  we  have  them  sold. 

Q.    Now  as  to  the  round-up  there,  you  account  for  what- 
ever losses  you  have  incurred  in  your  trade,  and  you   also 
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get  credit  for  whatever  gains  you  have  made  in  the  trades  ? 
A.    Yes,  sir. 

Q.     So  that  in  the  case  of  Mr.  Fox,  if  there  were  losses 
upon  deals  of  wheat  or  pork  in  that  settlement,  you  pay 
out  the  entire  anJount  of  that  loss  ?   A.    Yes,  sir. 
Q.    And  have  to  stand  it  individually  ?    A.     Yes,  sir. 
Q.    And  you  did  so  settle  in  this  case,  did  you  ?  A.   Yes, 
sir. 
Q.     For  Mr.  Fox  ?    A.     Yes,  sir. 

Q.  You  claim  to  have  paid  this  amount  of  money  in  full, 
Mr.  Steever  ?  A.  Yes,  what  commissions  were  deducted 
from  trades  I  added  to  losses. 

Q.  Was  there  ever  any  conversation  or  understanding 
between  you  and  Mr.  Fox  whereby  your  deals  should  not  be 
settled  by  the  payment  of  diflFerences  ?    A.    No,  sir. 

Q.  And  you  intended,  did  you,  to  deliver  him  all  the 
grain  that  you  bought  for  him  ?  A.  If  he  remained  the 
owner. 

Q.  Answer  my  question,  will  you  ?  A.  If  he  remained 
the  owner  when  the  trade  matured — when  due  for  delivery. 
I  expected  to  take  it  and  pay  for  it. 

Q.  That  is  you  mean  if  the  contract  ran  out  for  delivery  ? 
A.  The  delivery  was  all  through  the  month.  If  the  prop- 
erty, 10,000  wheat  for  instance,  had  been  delivered  to  me,  I 
should  have  paid  for  it,  and  expected  Mr.  Fox  to  take  the 
property  and  pay  for  it. 

Q.  What  are  margins?  A.  Well,  it  is  a  sum  of  money 
that  is  furnished  to  protect  the  person  making  the  contract 
for  another  person  against  loss. 

Q.  Well,  suppose  that  you  sold  for  Mr.  Fox  5,000  bushels 
of  wheat  to  be  delivered  at  a  future  time,  what  loss  could 
result  to  you  from  such  a  transaction  ?  A.  I  would  have 
to  deliver  the  property. 

Q.  You  would  have  to  deliver  the  property  ?  A.  If  it 
was  not  offset,  as  I  have  just  explained. 

Q.  The  Court :  In  other  words,  you  appeared  as  prin- 
cipal on  the  board  ?    A.     Yes,  sir. 

Q.  Why  do  you  not  require  of  your  principal  the  full 
contract  price  ?    A.     Well,  it  is  not  customary  to  do  it. 
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Q.  Why  isn't  it  customarv  to  do  it?  A.  These  con- 
tracts  that  are  made  for  future  delivery,  if  a  man  gives  suf- 
ficient funds  to  protect  against  the  current  fluctuations  of 
the  market,  there  is  no  necessity  of  his  putting  up  the  full 
sum. 

Q.  Isn't  there  a  tacit  understanding  among  the  raem- 
b3rs  of  the  board,  that  when  they  buy  or  sell  a  commodity 
on  the  Board  of  Trade,  that  the  deal  can  be  settled  by  the 
payment  of  the  difference  between  the  purchase  price  and 
the  price  on  the  market  at  the  time  of  delivery  ?  A.  Ab^ 
solutely,  no;  that  is  positively  prohibited.  It  is  not  done 
that  I  ever  heard  of. 

The  court  found  the  issues  for  the  plaintiflf  and  rendered 
judgment  thereon,  from  which  the  defendant  prosecutes 
this  appeal. 

Appellant's  Brief,  Arnd,  Evans  &  Arnd,  Attorneys. 

It  is  the  special  province  of  this  court  to  review  questions 
of  fact  and  determine  whether  the  finding  of  the  trial  court 
should  be  set  aside.  It  is  not  essential  to  this  review  that 
propositions  of  law  should  have  been  submitted  to  the  court 
below.  Smith  v.  Dauel,  29  111.  App.  290;  Udell  v.  Howard, 
28.111.  App.  124. 

Options  for  future  delivery,  where  no  delivery  is  contem- 
plated, is  a  gambling  contract  and  is  illegal  and  void, 
Starr  &  Curtis'  Stat.,  Chap.  38,  Sec.  178;  Tenney  v.  Foote, 
4  Brad.  594;  Webster  v.  Sturgess,  7  Brad.  660;  Pickering 
V.  Cease,  79  111.  328;  Lyon  v.  Culbertson,  83  III.  33;  Tenney 
V.  Foote,  95  111.  99;  Pearce  v.  Foote,  113  111.  228. 

A  contract  for  the  sale  and  future  delivery  of  grain  by 
which  the  seller  has  the  privilege  of  delivering  or  not  de- 
livering, and  the  buyer  the  privilege  of  calling  or  not  call- 
ing for  the  grain,  just  as  they  choose,  and  which  on  its 
maturity  is  to  be  filled  by  adjusting  the  diflFerences  in  the 
market  value,  is  but  an  optional  contract  in  the  most  objec- 
tionable sense,  and  being  in  the  nature  of  a  gambling  trans- 
action, the  law  will  not  tolerate  it.  Pickering  v.  Cease,  79 
111.  328;  Lyon  v.  Culbertson,  83  111.  33. 
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If  such  contracts  are  merely  made  as  a  cover  for  gam- 
bling, without  any  intention  to  deliver  and  receive  the  com- 
modity, but  merely  to  pay  the  difference  between  the  price 
agreed  and  the  market  price,  they  are  within  the  statute 
against  gaming,  and  void.  Colderwood  v.  McCrea,  11 
Brad.  543. 

It  is  a  question  of  the  intention  of  the  parties  and  not  the 
form  of  the  contract.     Colderwood  v.  McCrea,  11  Brad.  543. 

Evidence  of  how  the  parties  have  been  in  the  habit  of 
dealing  together  in  respect  to  like  transactions  prior  to  the 
one  in  controversy,  is  competent.  Colderwood  v.  McCrea, 
11  Brad.  543;  Brand  v.  Henderson,  107  111,  141. 

Where  parties  enter  into  a  contract  which  is  illegal  or 
contrary  to  public  policy,  the  courts  will  not  assist  either  of 
them,  but  will  leave  them  in  the  position  in  which  their 
illegal  acts  have  placed  them.  A  party  advancing  money 
under  such  a  contract  can  not  recover  for  the  same.  Sam- 
uel V.  Oliver,  130  111.  73;  Penn  v.  Bornman,  102  111.  523. 

Appellee's  Brief,  John  M.  Hamilton,  Attorney. 

The  burden  of  proof  is  upon  the  defendant  to  show  that 
the  transaction  was  a  gambling  contract  and  illegal,  "  and 
ought,  in  a  case  like  this,  to  be  required  to  make  this  proof 
clear  by  a  preponderance  of  the  evidence."  Pixley  et  al.  v. 
Boynton  et  al.,  79  111.  352;  Benson  v.  Morgan  &  Co.,  26  111. 
App.  25;  Logan  v.  Munsie  &  Brown,  81  111.  419. 

See,  also,  to  the  same  effect :  Cole  v.  Milmine,  88  111.  349; 
Miller  v.  Bensley  &  Wagner,  20  App.  530;  Corbett  v. 
Underwood,  83  111.  330. 

"  Agreements  for  the  future  delivery  of  grain  or  any  other 
commodity  are  not  prohibited  by  the  common  law  nor  by 
any  statute  of  this  State,  nor  by  any  policy  adopted  for  the 
protection  of  the  public."  Pickering  et  al.  v.  Cease,  79  111. 
330. 

"Such  contracts,  whether  for  immediate  or  future  de- 
livery, are  valid  in  law,  and  receive  its  sanction  and  all  the 
support  that  can  be  given  to  them."  Pearce  v.  Foote,  113 
111.  240. 
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"  A  person  dealing  at  a  particular  market  will  be  taken 
to  have  dealt  according  to  the  known  general  custom  and 
usage  of  that  market,  and  if  he  employs  another  to  act  for 
him  in  buying  or  selling  at  such  market,  he  will  be  held  as 
intending  that  the  business  should  be  conducted  according 
to  such  general  usage  and  custom  of  such  market."  Sam- 
uels et  al.  V.  Oliver  et  al.,  130  111.  79;  Bailey  v.  Bensley,  87 
111.  556;  Doane  et  al.  v.  Dunham,  79  111.  131;  Lyon  et  al.  v. 
Culbertson,  83  111.  33;  Lonergan  v.  Stewart,  55  111.  4*. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

There  is  in  this  record  an  entire  absence  of  any  direct  evi- 
dence that  the  transactions,  which  are  the  basis  of  this  suit, 
were  illegal,  or  a  mere  gambling  operation  prohibited  by 
statute. 

It  may  be  the  case  that  counsel  for  appellant  correctly 
characterize  this  dealing  as  gambling.  In  arriving  at  a  con- 
clusion as  to  this,  we  must  bear  in  mind  that,  not  only  in  the 
absence  of  evidence  to  the  contrary,  are  acts  which,  consist- 
ently with  the  known  facts,  may  be  lawful  and  proper,  pre- 
sumed to  be  so,  but  we  have  in  this  record  the  testimony  of 
appellee,  in  eflPect,  that  there  was  no  understanding  that  the 
deals  should  be  settled  by  the  mere  payment  of  differences. 

We  do  not  regard  the  faqt  that  the  transactions  were 
closed  by  the  payment  of  diiferences,  as  conclusively  estab- 
lishing that  the  business  was  but  gambling. 

In  a  market  like  that  at  Chicago  it  will  often  be  the  case 
that  commodities,  sold,  not  by  sample,  but  as  part  of  a  great 
quantity,  graded  by  previous  inspection,  will  change  owner- 
ship many  times  ere  an  actual  delivery  of  the  property  itself 
takes  place.  The  commodity  in  such  cases  is  treated  like 
the  transfer  of  credits  through  banks — very  many  debts, 
aggregating  a  large  amount,  being  paid  by  the  actual  trans- 
fer of  one  small  sum. 

In  the  present  case  appellant  does  not  himself  testify  that 
there  was  any  understanding  that  his  dealings  were  to  be 
closed  by  the  mere  payment  of  differences;  the  utmost  in  this 
regard  he  said  was,  that  he  wished  "  to  speculate." 
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There  has  not  yet  been  established  for  this  word  so  bad  a 
significance  that  it  is  synonymous  with  "gamble." 

We  are  not  called  upon  in  this  opinion  to  say  that  had  we 
heard  this  case  below,  we  should  have  come  to  the  conclu- 
sion that  the  Superior  Court  did.  What  we  hold  is  that  we 
find  in  this  record  no  sufficient  warrant  for  setting  aside  the 
judgment  of  the  Superior  Court,  audit  is  affirmed. 


George  I.  Hay  t.  W.  W.  Kimball  Company^  W-  W. 
Kimball^  E.  S.  Conway  and  A.  6.  Cone. 

1.  Mortgaged  Chattels— Possession,  When  to  be  Taken, — Possession 
of  mortgaged  chattels  must  be  taken  by  the  mortgagee  within  a  reason- 
able time  after  default  in  payment  or  other  conditions  broken  by  which 
he  becomes  entitled  to  possession. 

2.  Same — Upon  Default  Title  Vests  in  the  Mortgagee. — Upon  a  de- 
fault in  the  payment  the  title  to  mortgaged  chattels  vests  in  tlie  mort- 
^^^^gee,  and  to  permit  possession  to  be  retained  by  the  mortgagor  while  the 
OHTiership  is  in  the  mortgagee,  is  a  fraud  upon  creditors  and  purchasers 
*fid  contrary  to  the  policy  of  the  law. 

^'  Same — What  is  a  Reasonable  Time  for  Taking  Possession. — A  de- 
%  after  default  in  taking  possession  of  mortgaged  chattels  until  the 
^y  following,  will  always  be  reasonable,  but  beyond  that  time  its 
'^fisonableness  wiU  depend  on  the  circumstances  of  the  case. 

"'^^ittorandnm. — Replevin  in  the  Circuit  Court  of  Cook  County;  the 
^^^-  B*RANK  Baker,  Judge,  presiding.  Declaration,  three  counts  in  the 
^^^*^  form  with  a  count  in  trover.  Pleas,  first,  to  first  count,  non  cepit; 
'^^^'^ti,  to  second  count,  non  detinet;  thii'd,  a  further  plea  to  first  and 
^otui  counts,  property  in  defendants;  fourth,  to  third  count,  not 
^^'^^ ;  replication  to  third  plea;  property  in  plaintiff  and  not  in  defend- 
^^;  eause  submitted  to  court  for  trial  without  a  jury;  finding  for 
^*^*i<iant8;  appeal  by  plaintiff.  Heard  in  this  court  at  the  October 
^^.  1894,  and  affirmed.    Opinion  filed  November  12,  1894. 

*^-  E.  Trudk,  attorney  for  appellant. 

i 

*'i>'wiN  BoKBiTT  SuiTB  and  James  0.  Hutchins,  attorneys 
™*^  appeUees. 
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Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

The  undisputed  facts  in  this  case  are  that  the  appellee 
corporation  sold  to  Maggie  Findlay,  on  March  30,  1689,  a 
piano  under  a  contract  which  provided  that  possession  of 
the  property  should  be  taken  and  retained  until  default 
should  be  made  in  the  payment  of  $350  in  twenty 
monthly  installments,  and  in  case  of  default  happening  that 
the  appellee  should  repossess  itself  of  the  piano. 

That  contract  was  not  recorded. 

The  piano  was  taken  possession  of  by  Mrs.  Findlay  and 
removed  to  her  residence  in  the  city  of  Chicago.  Subse- 
quently, on  October  16,  1890,  Mrs.  Findlay  and  her  hus- 
band executed  and  delivered  their  chattel  mortgage  to  the 
appellant  covering  the  said  piano  and  other  household 
goods  to  secure  their  three  notes  aggregating  $327,  pay- 
able in  one,  two  and  three  months.  The  last  note  matured, 
including  days  of  grace,  on  January  19,  1891. 

On  January  20,  1891,  Mrs.  Findlay  having  possession  of 
the  piano  in  her  residence  and  being  in  default  in  all  pay- 
ments to  appellee  except  to  the  extent  of  $209,  executed 
a  bill  of  sale  of  the  piano  to  the  appellee,  who,  between  ten 
and  eleven  o'clock  in  the  forenoon  of  January  21st,  removed 
the  piano  from  Mrs.  Findlay's  house  to  its  place  of 
business. 

For  the  piano  the  appellant  brought  a  suit  in  replevin, 
with  a  count  in  trover. 

A  judgment  in  favor  of  appellee  was  rendered  in  the  Cir- 
cuit Court,  the  cause  having  been  there  tried  without  a 
jury,  and  from  that  judgment  this  appeal  is  prosecuted. 

The  defense  below  was,  and  here  is,  that  the  appellant 
was  guilty,  as  a  matter  of  law,  of  a  want  of  diligence  in 
taking  possession  of  the  property  after  his  last  note  had 
matured. 

The  law  of  this  State  is  well  settled  that  possession  of 
mortgaged  chattels  must  be  taken  by  the  mortgagee  within 
a  reasonable  time  after  default  in  payment,  or  other  con- 
dition broken  by  which  he  becomes  entitled  to  possession, 
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and  the  rule  is  based  upon  the  principle  that  upon  a  default 
in  payment  the  title  vests  absolutely  in  the  mortgagee,  and 
that  to  permit  possession  to  be  retained  by  the  mortgagor 
while  the  ownership  is  in  the  mortgagee  is  a  fraud  upon 
creditors  and  purchasers  and  contrary  to  the  policy  of  the 
law.  Cass  v.  Perkins,  23  111.  382;  Reese  v.  Mitchell,  41  111. 
365;  Reed  v.  Eames,  19  111.  594;  Arnold  v.  Stock,  81  111. 
407;  Silvis  v.  Aultman,  141  111.  632;  Richards  v.  Matson,  51 
111.  App.  530. 

What  is  such  reasonable  time  depends  upon  circumstances, 
such  as  the  situation  of  the  parties,  their  vicinity  and 
facility  of  intercourse,  and  the  nature  of  the  property. 

A  delay  until  the  day  following  that  on  which  the  debt 
matured  will  always  be  reasonable,  but  beyond  that  time  it 
will  be  reasona'ble  or  unreasonable,  as  the  circumstances  may 
be. 

See  the  above  cases. 

The  excuse  in  this  case  for  not  taking  possession  of  the 
'piano  by  the  mortgagee  on  the  day  following  that  on  which 

ttie  last  note  matured,  is  attempted  to  be  shown  by  the 

testimony  of  the  appellant  that  on  January  20th,  the  next 

day  after  the  last  note  fell  due,  he  went  to  the  house  of  Mrs. 

FindJay  and  could  not  get  in. 

ft  seems  also  that  he  went  to  the  house  again  on  January 
2^st  and  could  not  get  in,  and  that  going  there  again  on 
January  22d  he  did  get  into  the  house  and  then  found  that 
appellee  had  taken  away  the  piano. 

These  parties  were  all  residents  of  Chicago.  We  will 
take  notice  that  the  place  of  residence  of  Mrs.  Findlay  at 
629  Englewood  avenue,  where  the  piano  was  kept,  was 
within  easy  access  by  various  lines  of  public  conveyance  and 
"7  Numerous  streets,  with  all  parts  of  the  city,  and  there  is 
i^othing  to  show  but  that  a  reasonable  exercise  of  diligence 
would  have  enabled  the  appellant  to  have  obtained  the  piano 
^^  tlie  twentieth. 

^  single  visit  on  that  day  to  the  residence  where  the 
piano  Was  kept,  which  was  presumably  the  home  of  a  person  in 
very  moderate  circumstances,  and  whose  casual  absence  from 
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her  house  for  any  one  of  the  numerous  causes  incident  to 
housekeeping  in  a  large  city  might  reasonably  be  expected, 
is  far  from  a  diligent  effort  to  take  possession  of  the  prop- 
erty. It  does  not  appear  at  what  hour  of  the  day  the  ap- 
pellant went  to  the  house,  nor  how  long  he  stayed,  nor  what 
efforts  he  made  to  get  in. 

It  only  appears  that  he  went  there  at  some  time  during 
the  day  and  could  not  get  in. 

We  do  not  think  that  such  an  effort  to  obtain  the  prop- 
erty afforded  a  suflBcient  excuse. 

No  sufficient  reason  being  shown  why  the  property  was 
not  taken  by  the  mortgagee  on  the  day  following  that  on 
which  his  debt  matured,  it  follows  that  the  taking  of  the 
property  in  good  faith  by  the  appellee  on  the  day  after  that, 
under  the  bill  of  sale  for  a  debt  justly  due  to  the  appellee, 
protected  the  appellee  against  the  mortgage.  The  judg- 
ment will  therefore  be  affirmed. 


Illinois  Malleable  Iron  Company  y.  Richard  Graham 

et  al. 

1.  Creditor's  Biu^—Sufflciency  of  Sheriff's  Return.— A  sheriff  is  not 
required  to  hold  an  execution  for  its  whole  life  of  ninety  days;  he  may 
return  it  upon  his  own  volition  at  any  time  after  he  has  made  a  demand 
upon  the  (lefendant  for  property  to  satisfy  it;  but  his  return  must  be 
his  own  act  and  upon  his  own  responsibility,  not  by  the  direction  of  the 
plaintiff  in  the  writ,  unless  after  demand. 

2.  Same— Uff urn  of  Execution  by  Order  of  Plaintiff. — After  demand 
upon  the  debtor  and  a  refusal  by  him  to  pay  or  turn  out  property,  the 
sheriff  may  return  the  writ,  if  he  is  unable  to  find  property  out  of  which 
to  satisfy  all  or  any  part  of  the  debt,  without  waiting  the  full  ninety 
days.  And  whether  he  is  directed  to  make  such  return  by  the  plaintiff  or 
not,  can  make  no  difference  on  the  question  of  tlie  exhaustion  of  legal 
remedies,  the  other  conditions — demand,  refusal  and  no  propeiiy  found, 
being  met. 

8.  Same — Exhaustion  of  Legal  Remedies, — A  return  by  the  sheriff 
which  recites  that  a  personal  demand  has  been  made  and  no  property 
turned  out  or  found,  is  the  highest  evidence  the  law  affords  of  the  fact 
that  the  legal  remedies  of  the  plaintiff  have  been  exhausted,  and  is  a 
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sufficient  return  to  confer  jurisdiction  in  equity  to  maintain  a  credit- 
or's bill. 

4.  Sheriff's  Retubn— FaMiYy  Not  Affected  by  Plaintiff'ts  Order  to 
Make. — There  must  be  a  bona  jldc. effort  on  the  part  of  the  sheriff  to 
satisfy  the  execution,  and  after  a  demand  upon  the  execution  debtor 
for,  and  a  refusal  by  him  to  turn  out  property  to  satisfy  the  debt,  the 
superadded  fact  that  the  return  was  hastened  by  direction  of  the  plaint- 
iff does  not  affect  the  force  or  validity  of  the  sheriff's  official  return. 

5.  SAMK—WJiere  a  Cajnas  Against  the  Body  Depends. — A  stricter 
rule  applies  in  cases  where  a  capias  against  the  body  of  a  defendant 
depends  upon  the  return  of  an  execution,  than  where  the  return  is  for 
the  purposes  of  furnishing  the  basis  for  a  resort  to  equitable  proceed- 
ings by  a  creditor's  biU. 

Memorandnm. — Creditor's  bilL  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Samuel  P.  McConnell,  Judge,  presiding.  Bill  dismissed  upon 
the  hearing  of  a  plea;  appeal  by  complainant.  Heard  in  this  court  at 
the  October  term,  1894.  Reversed  and  remanded.  Opinion  filed  No- 
vember 12,  1804. 

Appellant's  Brief,  C.  A.  Allen,  Attorney. 

"A  creditor's  bill  should  be  dismissed  when  it  is  appar- 
ent that  no  bon^  fide  attempt  has  been  made  by  the  officer 
to  find  property  to  satisfy  the  judgment.  As  the  basis  for 
a  creditor's  bill,  an  execution  upon  the  judgment  should  be, 
in  good  faith,  issued,  and  should  be  returned  unsatisfied  by 
the  officer,  upon  a  reasonable  and  actual,  but  ineffectual 
effort  to  find  property.  If  the  return  shows  on  its  face  a 
failure  in  this  respect,  there  is  no  foundation  for  equity  juris- 
diction."   Bassett  v.  Orr,  7  Biss.  (U.  S.  C.  C.)  296. 

E.  A.  Otis,  attorney  for  appellees. 

« 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

The  appellant  filed  a  creditor's  bill  in  the  Circuit  Court 
on  January  13,  1894,  based  upon  a  judgment  in  its  favor  for 
$1,531.79  and  costs,  recovered  against  the  appellee,  Richard 
Graham,  on  November  22,  1893,  and  return  of  an  execution 
thereon  unsatisfied.  The  bill  alleges  that  the  execution  on 
the  judgment  was  issued  November  23,  1893,  and  delivered 
to  the  sheriff  on  November  24:th,  and  that  a  return  thereon 
was  made  January  10,  1894,  in  the  following  words : 


J 
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"  I  have  demanded  of  the  within  named  defendant,  Eich- 
ard  Graham,  on  the  third  day  of  January,  18941,  money  or 
property  to  satisfy  this  writ,  and  he  having  failed  to  satisfy 
the  same  or  any  part  thereof,  and  not  being  able  to  find  any 
property  in  my  county  on  which  to  levy,  I  therefore  return 
the  same,  no  property  found  and  no  part  satisfied,  this  10th 
day  of  January,  1894. 

James  II.  Gilbert,  Sheriff. 

By  Henby  Speaks,  Deputy." 

To  the  bill,  the  defendants,  Richard  Graham  and  Jennie 
Graham,  filed  their  joint  and  several  pleas,  alleging,  as  set 
out  in  the  abstract  of  record  filed  herein,  as  follows :  "  That 
the  execution  upon  the  judgment  in  favor  of  the  complain- 
ant, and  against  the  defendant,  Kichard  Graham,  described 
in  the  bill  in  this  cause,  was  issued  on  the  23d  day  of  No- 
vember, 1893,  and  was  directed  to  the  sheriff  of  Cook  County, 
Illinois,  and  was  delivered  to  him  on  the  24th  day  of  No- 
vember, 1893,  and  commanded  him  to  collect  the  money 
therein  described,  and  to  make  a  return  of  his  proceedings 
in  that  regard  in  ninety  days  from  the  date  of  said  execution; 
that  afterward,  and  before  the  expiration  of  the  ninety  days 
during  which  the  said  sheriff  was  so  authorized  by  law  to 
make  the  money  therein  mentioned,  and  on  the  10th  day  of 
January,  1894,  the  said  complainant,  by  its  authorized  at- 
torney, ordered  the  said  sheriff  in  writing  to  immediately 
return  the  said  execution,  no  property  found  and  no  part 
satisfied,  which  said  order,  so  given  by  said  complainant 
and  said  sheriff,  was  in  words,  letters  and  figures  following, 
viz.: 
18,438    III.  Malleable  Iron  Co.  )      n^^Yt 

iSo?"  Richabd'geaham.        [     «en.  No.  119,976. 

The  sheriff  will  return  the  execution  in  the  above  entitled 
cause,  no  property  found,  and  no  part  satisfied,  forthwith. 

January  10,  1894. 

C.  A.  Allen,  plaintiff's  attorney. 

Plea  further  alleges  that,  pursuant  to  the  order  of  the 
said  complainant  so  given,  and  not  otherwise,  the  said  sher- 


FiKST  District — October  Term,  1894.      269 

Illinois  Malleable  Iron  Co.  v.  Graham. 

iff  on  said  10th  day  of  January,  1894,  returned  said  execu- 
tion unsatisfied,  as  in  said  bill  stated  and  set  forth.  The 
cause  was  subsequently  set  down  for  hearing  in  the  court 
below  upon  the  bill  and  the  plea,  and  the  bill  was  dismissed 
for  want  of  equity.  The  correctness  of  that  judgment  is 
the  question  involved  in  this  appeal. 

Counsel  for  appellees  say  in  their  brief :  "  It  is  insisted  in 
behalf  of  the  appellees  in  this  case,  that  every  question  which 
can  possibly  arise  upon  this  record  has  been  disposed  of  so 
far  as  this  court  is  concerned,  by  the  case  of  Scheubert  v. 
Honel,  50  111.  App.  597."  The  decision  of  this  court  in  the 
case  referred  to  having  been  affirmed  by  the  Supreme  Court 
in  an  opinion  filed  at  the  October  term,  1894,  what  was 
there  decided  is  now  the  law  of  this  State  applicable  to  all 
like  cases.  But  there  is  a  clear  distinction  between  that 
case  and  this. 

There  the  return  of  the  execution  was  made  without  anv 
demand  on  the  execution  debtor  having  been  made  by  the 
sheriflf,  and  without  any  effort  having  been  made  by  the 
sheriff  to  collect  the  execution,  and  without  any  opportunity 
having  been  afforded  to  the  debtor  to  pay  the  execution, 
and  was  made  in  pursuance  of  the  direction  of  the  plaintiff 
to  the  sheriff  to  return  the  writ  forthwith,  no  property 
found  and  no  part  satisfied,  indorsed  on  the  writ  simulta- 
neously with  the  return  of  the  sheriff. 

We  held,  and  so  has  the  Supreme  Court,  that  such  a  re- 
turn was  the  act  of  the  plaintiff,  and  that  in  making  the 
return  the  sheriff  exercised  no  volition  or  responsibility 
whatever;  and  that  such  a  return  failed  to  evidence  the  ex- 
haustion of  legal  remedies  which  alone  affords  jurisdiction 
to  equity. 

A  repetition  of  the  argument  of  that  decision  is  unneces- 
sary for  the  very  reason  that  the  facts  here  are  essentially 
unlike  those  in  that  case. 

Here  it  appears  on  the  face  of  the  return  to  the  writ,  that 
personal  demand  on  the  defendant  in  the  writ  to  turn  out 
money  or  property  to  satisfy  it,  was  made  and  refused,  and 
that  the  sheriff  was  unable  to  find  any  property  on  which 
to  levy,  and  therefore  he  returned  the  writ. 
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The  return  was  not  made  until  the  execution  had  been  in 
the  hands  of  the  sheriff  forty-eight  days,  which  was  more 
than  one-half  of  the  life  of  the  execution. 

That  the  sheriflF  is  not  required  to  hold  the  writ  for  its 
whole  life  of  ninety  days,  and  that  he  may  return  it  upon 
his  own  volition  at  any  time  after  he  has  made  a  demand 
upon  the  debtor,  is  settled.  Bowen  v.  Parkhurst,  24  IlL 
259;  First  Nat.  Bank  v.  Gage,  79  111.  208;  Scheubert  v. 
Ilonel,  50  111.  597. 

But  the  return  must  be  the  act  of  the  sheriflF  and  on  his 
own  responsibility,  and  not  by  direction  of  the  plaintiff  in 
the  writ  unless  after  demand. 

After  demand  upon  the  debtor  and  a  refusal  by  him  to 
pay  or  turn  out  property,  the  sheriff  may  return  the  writ  if 
he  be  unable  to  find  property  out  of  which  to  satisfy  all  or 
any  part  of  the  debt,  without  waiting  the  full  ninety  days 
of  the  life  of  the  writ,  and  whether  he  be  directed  to  make 
such  return  by  the  plaintiff  or  not  can  make  no  difference 
on  the  question  of  the  exhaustion  of  legal  remedies,  the 
other  conditions  being  met — demand,  refusal  and  no  prop- 
erty found — as  they  were  in  this  case. 

It  is  necessary  that  there  should  be  a  honafide  effort  made 
by  the  sheriff  to  make  the  execution. 
.  A  return  by  the  sheriff  which  recites  that  personal  demand 
has  been  made,  and  no  property  turned  out  or  found,  is  the 
highest  evidence  that  the  law  affords  of  the  fact  that  the 
legal  remedies  of  the  plaintiff  have  been  exhausted,  and  is  a 
sufficient  return  to  confer  jurisdiction  in  equity  to  maintain 
a  creditor's  bill. 

Under  such  conditions  the  superadded  fact  that  the  return 
was  hastened  by  direction  of  the  plaintiff's  attorney  does 
not  affect  the  force  or  validity  of  the  sheriff's  official  return. 

The  return  shows  on  its  face  a  demand  on  the  defendant 
made  by  the  sheriff  seven  days  before  the  return  of  the  writ 
and  the  inability  of  the  sheriff  to  find  property  whereon  to 
levy.  Such  a  return  is  in  all  essentials  different  from  the 
return  that  was  made  in  the  case  of  Scheubert  v.  Honel, 
supra. 
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In  the  case  under  consideration  the  return  clearlv  showed 
that  the  complainant  had  exhausted  his  legal  remedies  in 
the  manner  pointed  out  in  Kussell  v.  Chicago  T.  &  S.  Bank, 
139  111.  538,  and  such  efforts  proving  unavailing,  he  had  the 
right  to  have  the  sheriff  return  the  execution  unsatisfied,  as 
vas  there  said. 

In  the  Scheubert  case  there  was  no  demand  on  the  defend- 
ant and  no  return  that  the  sheriff  was  unable  to  find  prop- 
erty, and  it  appeared  by  the  return  of  the  sheriff  and  the 
direction  of  the  plaintiff  indorsed  on  the  execution,  read 
together,  that  the  return  on  the  execution  was  in  substance 
the  act  of  the  complainant,  "  and  that  in  making  the  return 
the  sheriff  exercised  no  responsibility  whatever,"  and  "  that 
the  execution  had  been  returned  merely  because  the  sheriff 
had  been  instructed  to  make  such  return."  Scheubert  v. 
Honel  (Supreme  Court  opinion). 

In  our  opinion,  a  stricter  rule  applies  in  cases  ^vhere  a* 
capias  against  the  body  of  a  defendant  depends  upon  the 
return  of  an  execution  than  where  the  return  is  for  the  pur- 
poses of  furnishing  the  basis  for  a  resort  to  equitable  pro- 
ceedings by  way  of  a  creditor's  bill,  and  therefore  we  do  not 
regard  the  case  of  Huntington  v.  Metzger,  6L  111.  App.  222, 
as  an  authority  contrary  to  the  conclusion  reached  here. 

The  judgment  of  the  Circuit  Court  should  therefore  be 
reversed  and  the  cause  remanded. 

Gaby,  J.  I  dissent  from  both  ends  of  the  foregoing 
opinion — ^as  to  the  suflSciency  of  the  return,  being  by  order 
of  the  plaintiff,  and  as  to  any  difference  as  to  its  sufficiency, 
because  of  statutory  remedy  which  may  be  based  uj)on  the 
return. 
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Ira  G.  Mosher  ?•  David  Scofleld.  ^^rfl 

1.  BiLUB  OP  EixcEFnoN.r-/7?iprqpar  FormB—'**  Here  Insert, '^^  etc^A 
bill  of  exceptions  in  which  documentary  evidence,  instructions,  and  mo- 
tion for  a  new  trial  are  referred  to  in  such  language  as  "  here  insert/' 
etc.,  etc.,  is  insufficient. 

2.  PiucncB— Cottrt«  of  Review  Act  upon  the  Record  of  the  Court 
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Bdow.— In  the  trial  courts,  evidence  is  admitted  and  facts  are  estab- 
lished; parties  may  stipulate  as  they  please  as  to  facts;  may  agree  to  use 
copies  instead  of  originals;  for  the  parties  are  bringing  before  the  court 
that  which  may  become  a  part  of  the  record.  The  Appellate  Court  is  not 
a  nisi  priua  court;  it  is  vested  with  appellate  jurisdiction  only,  and  can 
not  render  binding  judgments  upon  the  stipulations  of  parties  as  to 
what  the  evidence  was  in  the  court  below;  it  acts  only  upon  the  record 
of  the  court  from  which  the  appeal  is  taken. 

8.  Same — Provinoe  of  the  Appellate  Court.  — The  Appellate  Court  passes 
upon  the  alleged  errors  of  the  courts  below,  which  errors  must  be  shown 
by  their  records,  and  can  not  be  made  to  appear  by  stipulation  of  the 
parties. 

Memorandnm. — Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
on  appeal  from  a  justice  of  the  peace;  the  Hon.  Frank  Baker,  Judge, 
presiding.  Trial  by  jiuy,  verdict  and  judgment  for  plaintiff;  appeal 
by  defendant.  Heard  in  this  court  at  the  October  term,  1894,  and 
affirmed.    Opinion  filed  November  12,  1894. 

Levi  Spbaque,  attorney  for  appellant. 
iM.  D.  Flaherty,  attorney  for  appellee. 

Mb.  Justice  Gary  delivtired  the  opinion  of  the  Court. 

The  bill  of  exceptions  in  this  record  fills  pages  21  to  47 
inclusive. 

In  that  bill  when  documentary  evidence,  instructions  and 
motion  for  new  trial  are  referred  to,  the  language  is,  "  here 
insert  lease;"  "here  insert  instructions  for  the  plaintiff;" 
"  here  insert  instructions  given  for  the  defendant;"  "  here 
insert  refused  instructions;"  "  here  insert  reasons  filed." 

None  of  the  writings  are  in  the  bill  itself,  but  copied  by 
the  clerk,  are,  before  the  bill,  what  may  have  been  the  "  rea- 
sons," and  after  the  bill,  Avhat  may  have  been  the  other 
papers. 

On  such  a  record  we  can  only  affirm  the  judgment. 
Legnard  v.  Rhodes,  51  111.  App.  477,  and  a  multitude  of 
cases  which  can  be  found  by  tracing  back  from  that. 

Mr.  Presidino  Justice  Waterman  delivered  the  opinion 
OF  THE  Court  upon  a  Petition  for  Kehearing. 

In  a  petition  for  rehearing  filed  in  this  cause  our  atten- 
tion is  called  to  a  number  of  authorities  bearing,  it  is  said, 
upon  the  practice  under  which  this  case  was  disposed  of. 
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It  is  always  an  ungracious  task  to  dispose  of  a  cause  oth- 
erwise than  upon  its  merits.  Established  rules  of  procedure 
must  be  observed  and  neither  this  court  nor  any  other  can 
ignore  the  existence  of  forms  essential  to  the  orderly  and 
uniform  administration  of  justice. 

In  the  case  of  Brooks  v.  Bruyn,  40  111.  64,  by  suggestion  of 
the  court  the  parties,  to  avoid  a  continuance,  were  permitted 
to  stipulate  that  a  deed  admitted^  in  evidence,  but  inadvert- 
ently copied  by  the  clerk  in  a  portion  of  the  record  other 
than  the  bill  of  exceptions,  might  be  considered  as  a  part  of 
the  bill  of  exceptions. 

In  that  case,  before  the  cause  was  heard,  a  motion  was 
made  to  continue  the  same  in  order  that  appellee  might  ap- 
ply to  the  court  below  to  correct  the  bill  of  exceptions.  No 
such  motion  was  made  in  this  case. 

The  case  of  Garrick  v.  Chamberlain,  94  111.  588,  was,  as 
appears  from  the  report  of  the  same  cause  in  97  111.  620,  a 
proceeding  in  chancery.  In  chancery  practice,  unless  in 
cases  where  an  issue  is  sent  to  a  court  of  law  to  be  jiried, 
there  is  no  such  thing  as  a  bill  of  exceptions.  Ex  parte 
Story,  12  Pet.  343. 

Where  witnesses  are  orally  examined  at  the  hearing,  a 
certificate  of  the  evidence  so  heard,  may  be  made  by  the 
chancellor.  At  law  it  is  necessary,  if  one  is  upon  appeal,  to 
rely  upon  errors  in  the  admission  or  rejection  of  evidence 
or  its  insufficiency,  that  it  be  preserved  and  made  a  part  of 
the  record  by  a  bill  of  exceptions.  In  chancery  the  evi- 
dence upon  which  the  cause  is  hecird  is  a  part  of  the  record. 

In  Garrick  v.  Chamberlain,  94  111.  588,  what  was  a  part 
of  the  record  had  been  written  in'the  wrong  place;  what  the 
court  did  in  that  case  was  therefore  to  disregard  such 
irregularity;  the  expression  "^  bill  of  exceptions  "  was  doubt- 
leas  inadvertently  used,  certificate  of  evidence  being  meant. 
The  judgment  in  the  case  at  bar  was  affirmed,  not  alone  be- 
cause appellant,  having  filed  in  writing  the  "  reasons  "  upon 
which  his  motion  for  a  new  trial  was  heard,  such  "  reasons  " 
were  not  preserved  in  the  bill  of  exceptions,  but  also  because 
by  the  bill  itself  it  appeared  that  a  portion  of  the  evidence 
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upon  which  the  cause  was  heard,  as  well  as  the  instructions 
given  and  refused,  were  not  in  the  bill  of  exceptions;  no 
error  appearing  in  the  common  law  record,  this  court  could 
not  do  otherwise  than  affirm. 

Instructions  are  in  this  case  certified,  here,  by  the  clerk; 
but  that  is  insufficient.  Chicago,  Milwaukee  &  St.  Paul, 
Ey.  Co.  V.  Yando,  127  111.  214. 

The  bill  of  exceptions  in  the  present  case  and  the  clerk's 
certificate  as  to  instructions  is  like  that  in  Liverpool,  Lon- 
don &  Globe  Ins.  Co.  v.  Sanders,  26  111.  App.  659,  in  which 
case  the  court  hold  that  instructions  can  be  preserved  in 
the  record  only  by  embodying  them  in  the  bill  of  excep- 
tions, and  that  the  copying  of  them  by  the  clerk  does  not 
make  them  a  part  of  the  record. 

It  is  also  urged  in  the  present  case  that  the  parties  having 
stipulated  that  the  copy  of  the  lease  attached  to  the  appel- 
lant's bill  of  exceptions  is  a  true  copy  of  the  original  lease 
introduced  in  evidence  on  the  trial  of  the  cause,  the  copy  so 
brought  here  shall,  upon  the  authority  of  Brooks  v.  Bruyn, 
be  here  considered. 

In  trials  at  nisiprius^  evidence  is  admitted;  facts  are  estab- 
lished; the  parties  may  stipulate  as  they  please  as  to  facts; 
may  agree  to  use  copies  instead  of  originals;  for  the  parties 
are  bringing  before  the  court  that  which  may  thereafter 
become  a  part  of  the  record.  The  Appellate  is  not  a  nUi 
prius  court;  it  is  vested  with  appellate  jurisdiction  only;  it 
can  not  render  binding  judgments  upon  the  stipulations  of 
parties  as  to  what  the  evidence  was  in  the  court  below;  it 
acts  only  upon  the  record  of  the  court  from  which  an  appeal 
is  taken. 

This  court  passes  upon  alleged  errors  of  courts,  which 
errors  must  be  shown  by  their  records  and  can  not  be  made 
to  appear  by  stipulation  of  parties.  Schwarze  v.  Speigel,  41 
111.  App.  351;  Moore  v.  Bolin,  5  111.  55G;  Harding  v.  Brophy, 
133  111.  39;  Crull  v.  Keever,  17  111.  246;  Stock  Quotation  Co. 
V.  Chi.  Board  of  Trade,  144  111.  370;  Moore  v.  The  People, 
148  111.  48;  Harris  v.  The  People,  148  111.  96;  East  St.  Louis 
Electric  Ky.  Co.  v.  Stout,  150  111.  9. 

The  petition  for  rehearing  is  denied. 
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Frank  Hebner  t.  The  Palatine  Insurance  Co.,  The  Oak- 
land Home  Insurance  Co.  and  The  Sun 
Insurance  Company. 

Same  r.  The  Sun  Insurance  Company. 

Same  ?.  The  Oakland  Home  Insurance  Company. 

1.  teURANCE — Ownership  of  Property— Conditions. — ^A  condition 
that  if  the  insured  is  not  the  sole  owner  of  the  property,  tlie  policy  shall 
be  void,  is  reasonable  and  valid,  and  a  violation  of  it  will  defeat  a 
recovery. 

2.  Hame— Failure  to  Disclose  the  State  of  the  Title, — ^A  failure  by  the 
applicant  for  insurance  to  disclose  the  true  state  of  his  title,  if  he  is  not 
the  sole  owner,  w^ill  be  fatal,  although  he  was  not  questioned  as  to  that 
matter. 

3.  Same— ^  Half  Owner  May  Inspire  the  Whole, — ^The  owner  of  a 
one-half  interest  in  property  and  in  the  possession  and  management  of 
the  same,  may,  under  instructions  from  the  other  owners,  effect  insur- 
ance to  its  entire  value  upon  it  in  his  own  name,  and  recover  the  total 
amount  of  loss. 

4.  Same— T/ie  Insurable  Interest  Defined. — It  is  the  insurable  interest 
which  a  person  has  in  property,  either  because  of  his  ownership  or  because 
of  his  relation  to  the  real  owners  and  his  right  to  insiu-e  for  their  benefit, 
that  is  insured;  that  is,  it  is  the  loss  to  such  interest  in  the  property  that, 
to  the  extent  of  the  insurance,  is  paid  by  the  insurer. 

5.  Same — Insured  Need  Not  ha  the  Owner  of  the  Property. — It  is  not 
nscessary  to  the  existence  of  an  insurable  interest  that  the  insured  should 
he  the  owner  of  any  part  of  the  property.  Generally  the  persons  charged 
either  specially,  by  law,  custom  or  contract,  with  the  duty  of  caring  for 
^d  protecting  property  in  behalf  of  others,  or  having  a  right  to  protect 
such  property,  though  not  bound  thereto  by  law,  or  who  will  receive 
benefit  from  the  continued  existence  of  the  property,  whether  they  have 
or  have  not,  any  title  to,  estate  in,  lien  upon,  or  possession  of  it,  have  an 
"durable  interest. 

Memorandum. — Action  on  a  policy  of  insurance.  In  the  Circuit 
S^^rt  of  Cook  County;  the    Hon.  Francis  Adams,  Judge,  presiding. 

nal  by  the  court;  finding  and  judgment  for  plaintiff;  appeal  by  plaint- 
J^'  Beard  in  this  court  at  the  October  term,  1894,  and  affirmed.  Opin- 
ion filed  November  12,  1894. 

Statement  of  the  Case. 

Each  of  these  cases  was  an  action  upon  a  policy  of  insur- 
ance made  by  one  of  the  appellees,  running  to  appellant  and 
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purporting  to  insure  him  against  loss  or  damage  by  fire  to 
the  propeller,  City  of  Concord. 

The  policies  were  against  loss  or  damage  by  fire  and  not 
against  the  perils  of  navigation,  and  were  what  is  known  as 
the  New  York  standard  form  of  fire  policy. 

At  the  time  of  the  insurance  and  loss  appellant  was  the 
owner  of  a  half  interest  only  in  the  boat,  but  he  was  the 
managing  owner  in  possession  and  control,  and  he  had  been 
instructed  by  the  other  owners  to  protect  their  interest  by 
insurance,  and  he  had  promised  to  do  so. 

The  insurance  companies  had  no  knowledge  that  he  was 
not  the  sole  owner,  until  some  time  after  the  loss  occurred. 
Each  policy  contained  the  fpllowing  provision : 

"  This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership,  or  if  the  subject  of  the  insurance  be  a  building 
on  ground  not  owned  by  the  insured  in  fee  simple." 

The  boat  while  moored  at  a  wharf  took  fire,  to  extinguish 
which  she  was  pumped  full  of  water  and  sunk. 

Appellant  notified  the  companies,  and  they,  still  in  igno- 
rance of  the  fact  that  he  was  only  a  part  owner,  raised  the 
boat  at  an  expense  to  them  of  over  $2,000.  Proofs  of  loss 
were  furnished,  and  the  companies  having  learned  of  the 
extent  of  appellant's  ownership,  an  appraisement  of  the  loss 
was  made  under  a  stipulation  that  thereby  appellees  waived 
none  of  their  rights. 

The  total  insurance  amounted  to  $9,500 ;  the  total  loss 
was  appraised  at  $9,857.10. 

The  parties  being  unable  to  agree,  these  actions  were 
brought  by  appellant  in  the  Circuit  Court  of  Cook  County. 

By  stipulation  a  jury  was  waived  and  the  causes  submitted 
to  the  court  for  trial,  one  hearing  being  applicable  to  the 
three  causes. 

In  the  opening  of  the  case  before  the  court,  the  attorneys 
for  the  defendants  stated  that  the  defendants  were  each  con- 
tent to  pay  the  plaintiff,  as  one-half  owner  of  the  vessel, 
one-half  the  amount  of  the  loss,  less  the  expense  of  raising 
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the  vessel  and  putting  her  in  good  condition,  pfovided  that 
the  judgment  of  the  court  for  that  amount  should  not  be 
appealed  from,  or  any  writ  of  error  sued  out  on  the  same ; 
but  this  offer  was  made  upon  the  express  condition  that  the 
judgment  of  the  trial  court  should  be  final  and  binding  upon 
all  the  parties,  and  that  this  proposition  would  not  stand  if 
the  judgment  of  the  court  below  was  appealed  from. 

The  total  loss  being  fixed  at  $9,857.10,  the  half  of  which 
is  $4,928.55,  and  the  companies  having  paid  for  raising  the 
boat  $2,331.40,  the  amount  which,  under  the  offer  of  appel- 
lees would  be  paid  to  appellant,  was  $2,597.15. 

The  court  found  the  issues  for  the  plaintiff  and  rendered 
judgments  against  appellees,  being  against  each  for  its  pro- 
portionate part  of  the  total  sum  of  $2,601.12. 

From  these  judgments  the  plaintiff  prosecutes  these  ap- 
peals. 

Appellant's  Brief,  Robert  Rae,  Attorney. 

An  averment  of  ownership  is  sustained  by  proof  of  his 
insurable  interest  only.  Andes  Ins.  Co.  v.  Fish,  7C  111.  625; 
Lycoming  Ins.  Co.  v.  Jackson,  83  111.  302;  Rockford  Ins.  Co. 
T.*^  Nelson,  65  111.  415. 

"When  insurance  is  obtained  upon  a  written  application, 
although  assured  may  have  therein  agreed  to  be  bound  by 
the  conditions  of  the  policy,  the  condition  requiring  state- 
ment of  interest,  when  not  sole  and  unconditional  owner- 
ship, is  inoperative  when  assured  was  not  questioned  in 
regard  to  title,  etc.,  in  the  application."  O'Neil  v.  Ottawa 
Agricultural  Ins.  Co.,  30  Up.  Can.  C.  P.,  151,  and  see  Butler 
V.  Standard  Fire  Ins.  Co.,  4  Tupper,  391;  Gill  v.  Canada 
Ins.  Co.,  1  Ont.  341;  Miller  v.  Alliance  Ins.  Co.,  7  Fed.  Rep. 
649. 

One  getting  insurance  is  not  required  to  show  the  exact 
condition  of  his  title  until  he  is  requested  to  do  so.  Guest  v. 
N.H.Fire  Ins.  Co.,  9  W.  Rep.  587;  33  N.  W.  Rep.  31;  ^Q 
Mich.  8. 

A  stipulation  in  a  fire  insurance  policy,  that  it  shall  be 
void  if  the  insured  is  not  the  sole,  absolute  and  uncondi- 
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tional  owner  of  the  property,  does  not  refer  to  incum- 
brances upon  the  property,  but  only  to  the  character  and 
quality  of  the  title.    Ellis  v.  Ins.  Co.  of  N.  A.,  32  Fed.  Hep. 

A  representation  that  an  applicant  for  insurance  is  the 
"  owner "  of  premises  to  be  insured  is  not  false  if  he  is  the 
equitable  owner,  although  he  has  no  legal  title.  Wainer  v. 
Milford  Mutual  Fire  Ins.  Co.,  11  L.  R.  A.  598;  26  N.  E.  Eep. 
877;  153  Mass.  335. 

The  interest  of  the  insured  is  "  unconditional  and  sole 
ownership  "  within  the  meaning  of  a  policy  providing  that 
it  shall  be  void  unless  such  ownership  exists,  where  he  is  in 
actual  possession  under  a  contract  to  purchase  and  is  paid 
quite  a  sum  of  money  on  the  purchase  price,  agreeing  to 
pay  the  balance  and  keep  the  buildings  insured.  Buj)reau 
V.  Hibernian  Ins.  Co.,  5  L.  R.  A.  671;  43  K  W.  Rep.  585;  76 
Mich.  615. 

Appellees'  Brief,  Bates  &  Harding,  Attorneys. 

"  The  rule  is  well  settled  in  reference  to  a  fire  policy  like 
this,  that  if  one  partner  or  part  owner  of  the  property  held 
in  common,  insure  in  his  name  only,  the  policy  will  cover 
his  undivided  interest,  and  no  more."  Graves  v.  Boston 
Marine  Ins.  Co.,  2  Cranch  419-440;  2  Duer's  Ins.,  Sees.  24 
and  20;  Finney  v.  Bedford  Com.  Ins.  Co.,  8  Mete.  348;  Fin- 
ney V.  Warren  Ins.  Co.,  1  Mete.  16;  1  Phil,  on  Ins.,  219, 
Sec.  391;  1  Arnould  on  Ins.,  146  and  note. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

In  May  on  Insurance,  Sec.  287  A,  the  following  rule  is 
announced : 

"  A  condition  that  if  the  insured  is  not  the  sole,  entire 
and  unconditional  owner,  the  policy  shall  be  void,  is  reason- 
able and  valid,  and  violation  of  it  will  prevent  recovery. 
And  failure  to  disclose  the  real  state  of  the  title,  if  not 
sole,  etc.,  will  be  fatal,  although  the  insured  was  not  ques- 
tioned as  to  that  fact." 

It  is  insisted  by  the  plaintiff  that  aU  the  authorities  tend- 
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ing  to  maintain  the  rule  laid  down  by  May,  are  where  the 
clause  in  the  policy  was  that  if  the  insured  is  not  the  sole, 
entire  and  unconditional  owner  of  the  property  the  policy 
shall  be  void;  and  that  as  the  words  "  of  the  property  "  are  not 
found  in  the  policies  issued  to  the  plaintiff,  the  rule  is  not 
applicable  to  them. 

That  the  plaintiff  had  an  insurable  interest  to  the  extent 
of  the  entire  value  of  the  property  is  not  disputed.  That  is, 
while  the  owner  of  but  one-half  the  property,  his  relation 
to  all  of  it  was  such  that  he  could  have  effected  insurance 
to  its  entire  value  upon  it  in  his  own  name  and  recovered 
the  total  amount  of  loss.     May  on  Insurance,  Sec.  76. 

It  is,  strictly  speaking,  always  the  insurable  interest 
which  the  insured  has  in  the  property,  either  because  of  his 
ownership  or  because  of  his  relation  to  the  real  owners  and 
his  right  to  insure  for  their  benefit,  that  is  insured;  that  is, 
it  is  the  loss  to  such  interest  in  the  property,  that,  to  the  ex- 
tent of  the  insurance,  is  paid  by  the  insurer.  May  on  Insur- 
ance, Sec.  72. 

It  is  not  necessary  to  the  existence  of  an  insurable  inter- 
^t  that  the  insured  should  be  the  owner  of  any  part  of  tlie 
property.     "  Generally,  persons  charged  either  specially,  by 
Jaw,  custom  or  contract,  with  the  duty  of  caring  for  and 
protecting  property  in  behalf  of  others,  or  having  a  right 
so  to  protect  such  property,  though  not  bound  thereto  by 
^^^',  or  who  will  receive  benefit  from  the  continued  exist- 
ence of  the  property  whether  they  have  or  have  not  any 
wtle  to,  estate  in,  lien  upon,  or  possession  of  it,  have  an  in- 
SQrable    interest."    May  on    Insurance,   Sec.   80;    Lewin, 
^'^stB  and  Trustees,   883;  Pope  v.  Western  Ins  Co.,  19 

guch  being  the  nature  of  a  mere  insurable  interest,  to  say 
. jjat  the  language  of  these  policies,  "  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  ownership," 
means  unconditional  and  sole  ownership  of  the  insurable 
interest  of  the  insured,  and  does  not  mean  sole  and  uncon- 
ditional ownership  of  the  property  in  which  the  insurable 
interest  exists,  is  to  rob  the  w^ords  of  all  significance — to 
make  of  them  a  meaningless  jangle. 
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We  have  not  been  referred  to  any  case  in  which  the  words 
"  unconditional  and  sole  ownership  "  or  "  unconditional  and 
sole  owner"  have  been  held  to  refer  to  anything  other  than 
ownership  in  or  of  the  propert}^,  an  interest  in  which  is 
insured. 

It  is  argued  that  the  case  against  the  Sun  Insurance  Com- 
pany diflFers  from  the  others.  We  have  examined  the  very 
imperfect  records  and  are  unable  to  find  therefrom  that  the 
policy  issued  by  that  company  is  materially  variant  from 
the  others. 

Other  matters  are  argued,  but  the  conclusion  at  which  w^e 
have  arrived  renders  a  discussion  of  them  unnecessary.  The 
judgment  of  the  Circuit  Court  will  be  affirmed. 

Mr.  Justice  Gaby.  I  am  not  satisfied  with  the  reason 
for,  but  concur  in,  the  result. 


Swift  &  Company  v.  Henry  A.  Foster^  Administrator 
of  the  Estate  of  John  Mullen^  deceased. 

1.  Amendments— PZea  of  the  Statute  of  Limitations. — ^The  plaintiff, 
an  administrator,  filed  a  declaration,  seeking  to  recover  damages  for  the 
death  of  his  intestate,  charging  that  while  in  the  employ  of  the  defend- 
ant he  was  killed  through  the  negligence  of  an  employe  who  was  not  a 
fellow-servant  of  the  deceased.  Two  years  afterward,  and  nearly  three 
yeai-s  after  the  death  of  his  intestate,  he  filed  additional  counts  alleging 
that  the  death  was  caused  hy  defective  machinery;  to  these  counts  the 
defendant  pleaded  the  statute  of  limitations,  to  which  a  demurrer  was 
properly  sustained.  The  death  was  the  cause  of  action.  The  various 
descriptions  in  the  counts  of  the  declarations  were  but  diff erents  modes 
of  telling  the  same  story. 

Memorandam. — ^Action  to  recover  damages  for  the  death  of  plain tifTs 
intestate.  In  the  Superior  Court  of  Cook  County;  the  Hon.  Jakes 
GoaoiN,  Judge,  presiding.  Declaration  in  case;  plea,  not  guilty;  trial 
by  j ury ;  verdict  and  judgm ent  for  plaintiff ;  appeal  by  defendant.  Heard 
in  this  court  at  the  October  term,  1894,  and  afiirmed.  Opinion  filed 
November  12,  IBM. 

John  A.  Post,  S.  S.  Page  and  John  B.  Bbadt,  attorneys 
for  appellant. 
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Appellee's  Brief,  E.  P.  Eastman  and  W.  S.  Johnson, 

Attorneys. 

One  of  the  main  tests  laid  down  bv  the  courts  and  law 
\jriters  as  to  whether  an  amended  count  is  the  statement 
of  a  new  cause  of  action,  or  a  restatement  of  the  one  con- 
tained in  the  original  count,  is,  whether  a  recovery,  if  had 
on  the  ori^nal  count,  would  bar  the  cause  of  action  set  up 
in  the  amended  or  additional  count.  C.  &  A.  R.  R.  Co.  v. 
Henneberry,  42  111.  App.  12S;  Fire  Ins.  Co.  v.  Fame,  10 
Brad.  555;  Dickson  v.  C,  B.  &  Q.  R.  R.  Co.,  81  111.  215;  I. 
C.  R.  Co.  V.  Coflf,  64  111.  128;  C.  &  N.  R.  Co.  v.  Elliott,  34 
111.  App.  589;  C.  &  N.  W.  Ry.  Co.  v.  Trayes,  17  Brad.  137. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 
March  24,  1892,  the  appellee  filed  a  declaration  seeking, 
as  administrator  of  John  Mullen,  to  recover  damages  for 
the  death  of  the  latter,  and  charging  that  Mullen,  while 
employed  by  the  appellant,  was  killed  through  the  negli- 
gence of  another  servant  of  the  appellant,  who  was  not  a 
fellow-servant  of  Mullen. 

Two  years  afterward,  and  nearly  three  years  after  the 

death  of  Mullen,  the  appellee  filed  additional  counts,  charg- 

^^   that  the  death  of  Mullen   was  caused  by  defects  in 

Machinery.    To  these  counts  the  appellant  pleaded  that 

^oe  causes  of  action  did  not  accrue  within  two  years  before 

tie  filing  of  the  counts,  and  the  court  properly  sustained  a 

demurrer  to  the  plea. 

The  death  of  Mullen  through  fault  of  the  appellant,  was 
*^^  Cause  of  action.  Various  descriptions  of  the  fault,  were 
^^^  different  modes  of  telling  the  same  story.  Stearns  v. 
^i<ly,  33  111.  App.  246. 

-^ut  the  argument  of  the  appellee,  that  if  it  was  error  to 
sustain  the  demurrer  that  error  was  waived  by  going  to 
tnal  upon  the  general  issue,  and  not  objecting  to  the  intro- 
"*^ction  of  evidence  to  support  the  counts,  is  only  paralleled 
^  the  argument  which  we  thought  extraordinary  in  C.  & 
^  •  ^V,  Ry.  V.  Kane,  50  111.  App.  100.  The  appellant  cites 
^-  *^  Hf .  W.  Ey.  V.  Moranda,  93  111.  302,  as  authority  that 
^  appellee  should  not  have  been  permitted  to  prove  that 
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the  wife  and  children  of  the  deceased  depended  upon  him 
for  sup|)ort;  but  that  case  is  in  effect,  though  not  in  terms, 
overruled  by  the  later  cases  of  C.  &  A.  R.  R.  v.  May,  108 
111.  288,  and  Pennsylvania  Co.  v.  Keane,  143  111.  172. 

The  death  of  Mullen  was  caused  by  some  lumber  which 
was  being  lowered  from  the  third  story  of  a  building, 
over  a  door  entering  the  first  story,  where  Mullen  worked, 
slipping  from  the  sling  in  which  it  was  being  lowered  and 
falling  upon  Mullen,  who  had  just  gone  out. 

It  is  probably  true  that  the  man  who  put  the  sling 
about  the  lumber  did  not  make  it  tight  enough;  for  the 
lumber  slipped  just  as  it  started  to  go  down. 

Whether  the  deceased  was  exercising  due  care  for  his 
own  safety;  whether  the  man  lowering  the  lumber  was  his 
fellow-servant;  that  he  took  the  risk  of  his  employment, 
and  all  other  questions  usually  arising  between  master  and 
servant,  were  the  subjects  of  appropriate  instructions,  many 
of  them  much  more  favorable  to  the  appellant  than  could 
have  been  justified  if  the  verdict  had  been  the  other  w^ay. 

The  deceased  left  a  widow  and  eight  children — ^the 
youngest  an  infant  in  arms.  He  was  fifty  years  of  age  and 
earned  tea  dollars  a  week.  If  the  damages  were  to  be  meas- 
ured only  by  the  amount  of  money  which  his  earnings  might 
have  contributed  to  the  support  of  his  family,  they  are 
doubtless  excessive;  but  the  jury  may  take  into  account  more 
than  his  earnings.     Sedgwick  on  Damages,  Sec.  574  et  seq. 

The  statute  is  that  "  the  jury  may  give  such  damages  as 
they  shall  deem  a  fair  and  just  compensation,"  etc. 

See  Hooghkirk  v.  Del.  &  Hud.  Canal,  63  How.  Pr.  Kep. 
328.    The  judgment  is  affirmed. 


H.  M.  Smith  y.  Ilyde  Park  Portland  Cement  Paving 

Company. 

1,  Appeal  from  Justice's  OovRT—Effect  of  Proceedings  on  Defend- 
ants  Not  Appealing. — Where  a  portion  of  the  defendants  to  a  suit  befoTQ 
a  justice  of  the  peace  appeal,  and  the  plaintiff  proceeds  to  trial  against 
those  appealing,  without  bringing  the  other  defendants  into  court  by 
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service  of  process,  such  proceedings  will  operate  as  a  dismissal  of  the 
Buit  as  to  such  defendants. 

Memorandum. — Assumpsit.  Appeal  from  justice*s  court.  In  the 
Superior  Court  of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge, 
presiding.  Trial  hy  the  court;  finding  and  judgment  for  plaintitf ; 
appeal  by  defendant.  Heard  in  this  court  at  the  October  term,  1894, 
and  affirmed.    Opinion  filed  November  12,  1894. 

Weiolky,  Bulkley  &  Gba.y,  attorneys  for  appellant. 
Mann,  Haye8  &  Miller,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Before  a  justice,  the  appellee  recovered  judgment  against 
the  appellant  and  his  mother  for  building  a  sidewalk;  hav- 
ing no  cause  of  action  gainst  her,  and  he  alone  appealed. 

In  the  Superior  Court  the  appellee  dismissed  the  case  as 
to  her,  she  not  having  been  summoned,  nor  having  ap- 
peared. 

The  brief  of  the  appellant  says: 

"  The  real  points  of  contention  in  this  case  are  : 

First.  Under  the  statute  the  Superior  Court  had  abso- 
lutely no  right  or  jurisdiction  to  proceed  with  the  trial  of 
this  cause  until  the  defendant  not  appealing  had  been  sum- 
moned. 

Second.  This  walk  was  not  built  according  to  agree- 
ment. 

As  to  the  firat  point  the  bill  of  exceptions  shows,  as 
does  the  record  proper,  that  the  case  was  submitted  to  the 
court  for  trial  without  a  jury,  and  no  delay  was  asked." 

It  is  true  that  the  bill  of  exceptions  shows  that  the  ap])el- 
lant  moved  "  the  court  to  strike  said  cause  from  the  short 
cause  calendar,"  and  excepted  to  the  denial  of  the  motion, 
but  it  nowhere  appears  that  the  cause  was  on  any  calendar 
of  any  kind. 

There  being  no  case  against  the  mother,  the  suit  was  prop- 
erly dismissed  as  to  her.  Sees.  39  and  40,  Ch.  79,  R.  S.;  Sec. 
24,  Ch.  110,  R.  S.  The  theoretical  objection  that  this  course 
leaves  the  judgment  of  the  justice  in  force  against  her,  is 
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answered  by  Callaghan  v.  Myers,  89  111.  566,  where  it  is 
held  that,  even  without  dismissing  the  absent  defendant, 
trying  the  cause  against  the  one  appealing,  produces  the 
same  result  as  to  summon  in  and  dismiss  the  other. 

On  the  other  point  the  bill  of  exceptions  does  not  show 
any  finding  by  the  court,  or  motion  for  new  trial  by  appel- 
lant, and  of  course,  no  exception  upon  either.  The  judg- 
ment is  affirmed. 


Knickerbocker  Ice  Go.  t.  Eva  Katlinsky  et  al. 

1.  Appellate  CJourt  Opinions— JVbf  Binding  in  Other  Oases,— The 
o;iinion8  of  the  Appellate  Courts  are  not  of  binding  authority  in  any 
cause  or  proceeding  other  than  that  in  which  they  are  filed. 

Memorandum. — Chancery  proceedings.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  TurmLL,  Judge,  presiding.  Bill  difi- 
missed;  appeal  by  complainant.  Heard  in  this  court  at  the  October 
tarm,  1894.    Reversed  and  remanded.    Opinion  filed  November  12,  1894. 

W.  G.  Beckley,  attorney  for  appellant. 

Charles  H.  Aldrich,  attorney  for  the  appellee  Eva  Kat- 
linsky. 

Mr.  Justice  Gary  delivered  the  opinion^  of  the  Court. 

Tlie  circuit  judge  declined  in  this  case  to  follow  the 
opinion  of  this  court  in  Maxwell  v.  Koeritz,  35  111.  App.  300, 
holding  that  Sec.  4,  Chap.  82,  Liens,  did  not  include,  or 
relate  to,  sub-contractors.  In  so  doing  he  was  entirely  justi- 
fied by  the  17th  section  of  the  act  of  1877,  establishing 
Appellate  Courts,  which  provides  that  the  opinions  of  the 
Appellate  Courts  "  shall  not  be  of  binding  authority  in  any 
cause  or  proceeding  other  than  that  in  which  they  may  be 
filed." 

But  now  we  give  an  opinion  that  Maxwell  v.  Koeritz  was 
rightly  decided  here,  and  that  opinion  it  will  be  his  duty  to 
follow.     Oldershaw  v.  Knoles,  6  111.  App.  325. 

The  decree  dismissing  the  bill  is  reversed  and  the  cause 
remanded. 
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Henry  E.  Wilmott  y.  People  ex  rel.  Murphy. 

1.  Justices  of  the  Peace — In  the  City  of  Chicago. — ^In  the  city  of 
Chicago  all  justices  of  the  peace  must  be  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of  the  senate,  upon  the  recommenda- 
tion of  a  majority  of  the  judges  of  the  Circuit,  Superior  and  County 
CourtB. 

2.  Same— Jn  Territory  Annexed  to  the  City  of  Chicago.— Exmting 
justices  of  the  peace  and  police  magistrates  in  towns  annexed  to  the  city 
of  Chicago,  hold  their  offices  until  the  expiration  of  their  terms,  but  by 
such  annexation  the  power  to  elect  their  successors  is  taken  away.  Such 
sacoessors  can  be  made  only  by  appointment  in  the  manner  pointed  out 
by  the  constitution. 

Memorandnin. — Quo  warranto  proceedings  in  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Judgment 
of  ouster.  Appeal  by  respondents.  Heard  in  this  court  at  the  Octo- 
ber term,  18&4,  and  affirmed.    Opinion  filed  November  12,  1894. 

Riley  &  Amos,  attorneys  for  plaintiff  in  error. 

Jacob  J.  Kerk,  State's  Attorney,  and  T.  A.  Coffey,  at- 
torneys for  the  People,  defendants  in  error. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

These  two  cases,  being  in  all  material  respects  alike,  are 
disposed  of  in  one  opinion. 

The  causes  are  appeals  from  judgments  of  ouster  from  the 
office  of  justice  of  the  peace  of  the  town  of  Lake,  respect- 
ively rendered  against  the  appellants  in  certain  proceedings 
by  qtu)  warranto. 

By  the  provisions  of  section  1  of  chapter  79  of  the  Re- 
vised Statutes,  the  people  of  the  town  of  Lake  were  author- 
ized to  elect,  quadrennially,  five  justices  of  the  peace  for  said 
town;  the  term  of  office  of  these  justices  was,  by  the  pro- 
visions of  the  constitution  of  this  State,  four  years,  they 
holding  office  until  their  successors  should  be  elected  and 
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qualified.  In  pursuance  of  such  law,  at  the  April  election 
held  in  the  year  1889,  five  persons  were  so  elected  in  said 
town,  of  whom  appellants  are  two. 

Subsequent  to  such  election  the  territory  of  the  town  of 
Lake  was  annexed  to  the  city  of  Chicajjo.  The  entire  num- 
ber of  justices  of  the  peace  in  said  town  being,  prior  to  such 
annexation,  five. 

Thereafter  the  legislature  imposed  upon  the  judges  of 
the  circuit,  superior  and  county  courts  of  Cook  county  the 
duty  of  recommending  to  the  governor  five  fit  and  compe- 
tent persons  to  fill  the  office  of  justice  of  the  peace  in  the 
town  of  Lake;  such  recommendation  was  thereupon  made 
and  five  persons  were,  by  the  governor,  appointed  to,  and 
have  qualified  for,  such  office. 

Section  28  of  Article  6  of  the  Constitution  is  as  follows : 

"All  justices  of  the  peace  in  the  city  of  Chicago  shall  be 
appointed  by  the  governor,  by  and  with  the  advice  and  con- 
sent of  the  senate,  (but  only  upon  the  recommendation  of  a 
majority  of  the  judges  of  the  circuit,  superior  and  county 
courts,)  and  for  such  districts  as  are  now  or  shall  hereafter 
be  provided  by  law.  They  shall  hold  their  offices  for  four 
years,  and  until  their  successors  have  been  commissioned  and 
qualified,  but  they  may  be  removed  by  summary  proceed- 
ings in  the  circuit  or  superior  court,  for  extortion  or  other 
malfeasance.  Existing  justices  of  the  peace  and  police  mag- 
istrates may  hold  their  offices  until  the  expiration  of  their 
respective  terms." 

The  language  of  this  provision  being  that  all  justices  of 
the  peace  in  the  city  of  Chicago  shall  be  appointed,  it  would 
seem  to  follow  that  in  the  city  of  Chicago  all  justices  must 
be  appointed. 

Section  32  of  Article  6  of  the  Constitution  is,  in  part,  as 
follows : 

"  All  officers  provided  for  in  this  article,  shall  hold  their 
offices  until  their  successors  shall  be  qualified,  and  they 
shall,  respectively,  reside  in  the  division,  circuit,  county  or 
district  for  which  they  may  be  elected  or  appointed.  The 
terms  of  office  of  all  such  officers,  where  not  otherwise 
prescribed  in  this  article,  shall  be  four  years." 
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If  it  be  admitted  that  the  concluding  clause  of  section 
28  applies,  not  only  to  the  justices  existing  when  the  con- 
stitution went  into  effect,  but  also  to  those  holding  office  in 
any  town  at  the  time  when  such  territory  is  annexed  to  the 
city  of  Chicago,  the  question  then  is,  have  successors  been 
appointed  to  the  officials  who  were  justices  of  the  peace  in 
the  town  of  Lake  at  the  time  of  its  annexation  to  the  city 
of  Chicago. 

Had  the  annexation  of  the  town  of  Lake  to  the  city  of 
Chicago  not  taken  place  immediately,  preceding  the  four 
years  for  which  appellants  and  others  were  elected  an 
election  of  justices  of  the  peace  would  have  been  had, 
and  the  persons  then  elected  would,  when  duly  qualified, 
have  been  the  successors  of  appellants  and  the  other  justices 
of  said  town. 

Annexation  to  the  city  of  Chicago  having  taken  place, 
the  power  to  elect  successors  to  appellants  was  taken  away; 
thereafter,  successors  for  appellants  could  be  made  only  by 
Q-ppointment,  in  the  manner  pointed  out  by  the  constitution. 
■Recognizing  this  fact,  the  legislature,  after  the  annexa- 
^on  had  taken  place,  made  it  the  duty  of  the  judges  of  the 
Circuit,  superior  and  county  courts  of  Cook  county,  to 
Tecommend  to  the  governor  five  fit  and  competent  persons 
to  fill  the  office  of  justice  of  the  peace  in  the  town  of  Lake. 
It  is  manifest  that  the  legislature  intended  that  these  five 
persons  should  be  the  successors  of  the  five  persons  then 
acting  as  justices  of  the  peace  for  the  town  of  Lake.    To 
hold  that  the  legislature  intended,  or  that  the  constitution 
contemplated,  that  in  the  case  of  the  annexation  of  the 
territory  of  this  town  to  the  city  of  Chicago,  the  persons 
then  acting  as  justices  of  the  peace  were  to  have  no  suc- 
cessors, but  to  continue  in  office  indefinitely,  or  so  long  as 
they  might  live,  is  to  arrive  at  a  conclusion  repugnant  to 
the  spirit  of  our  institutions,  and  contrary  to  what,  in  view 
of  the  universal  practice  of  choosing  officials  for  short  and 
definite  terms  only,  we  must  presume  was  in  the  mind  of 
the  legislative  body  when,  after  the  annexation,  it  made  it 
the  duty  of  the  judges  of  Cook  county  to  recommend  to 
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the  governor  five  fit  persons  for  justices  of  the  peace  in  the 
town  of  Lake. 

We  are  therefore  of  the  opinion  that  successors  to  the 
office  of  justice  of  the  peace,  once  held  by  appellants,  re- 
spectively, have  been  duly  appointed  and  qualified,  and  that 
thereby  the  appellants  ceased  to  be  such  officers  and  have 
been  properly  ousted  from  usurpation  of  such  office. 

It  is  unnecessary  to  decide  whether,  up  to  the  end  of  the 
four  years  for  which  appellants  were  chosen,  they  properly 
continued  to  exercise  the  functions  of  such  office;  the  fact 
that  during  such  period,  without  molestation,  they  assumed 
to  discharge  the  duties  of  the  office,  did  not  confer  upon 
them  any  right  to  continue  so  to  do;  these  proceedings 
were  instituted  after  the  expiration  of  such  four  years,  and 
the  judgments  of  ouster  were  properly  rendered.  Judg- 
ments affirmed. 


Cicero  and  Proviso  Street  Railway  Company  t;  Frank 

Meixner. 

1.  Jury— Jurors  May  Use  Their  Own  Judgment— A  jury  must  test 
the  truth  and  weight  of  evidence  and  what  it  proves,  by  their  knowledge 
and  judgment  derived  from  experience,  observation  and  reflection. 

Memorandam. — Action  for  personal  injuries.  In  the  Superior  Ck>urt 
of  Cook  County;  the  Hon.  Georob  F.  Blanke,  Judge,  presiding.  Dec- 
laration in  case;  plea,  not  guilty;  trial  by  jury;  verdict  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  October 
term,  1894,  and  affirmed.    Opinion  filed  November  12, 1894. 

Wm.  H.  Ba^rncm,  S.  S.  Page,  John  A.  Post  and  Johk 
B.  Brady,  attorneys  for  appellant. 

Brandt  &  Hoffmann,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  case,  as  the  appellee  claims  it  to  be,  is  that  he  was 
walking  eastward  between  the  tracks  of  the  appellant,  on 
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Madison  street,  a  public  highway,  and  gave  a  signal,  by 
holding  up  his  hand,  that  he  wished  tp  get  upon  an  electric 
car  of  the  appellant  approaching  from  the  west;  that  the 
speed  of  the  car  was  slackened  to  about  four  miles  an  hour; 
that  he  attempted  to  get  on  the  car;  got  hold  of  the 
"  handles  "  of  the  front  platform,  and  one  foot  on  the  step 
when  the  speed  was  suddenly  accelerated,  his  hold  on  the  car 
broken,  and  he  fell,  and  his  left  hand  was  cut  off  by  one  of 
the  wheels  of  the  car. 

This  version  of  the  manner  of  the  accident,  while  denied 
by  several  witnesses  for  the  appellant,  is  supported  by  the 
testimony  of  the  appellee  himself,  and  two  other  witnesses. 
The  case  comes  within  the  rule  as  to  our  right  to  disturb 
the  verdict  that  the  appellee  has  recovered,  which  is  referred 
to  in  North  Chicago  St.  Ky.  Co.  v.  Lotz,  44  111.  App.  28.  It 
would  be  useless  here  to  repeat  that  endence. 

One  of  the  grounds  urged  for  a  new  trial  was  that  in  com- 
menting upon  the  testimony  of  a  witness  for  the  appellant, 
who  had  testified  that  the  car  could  not  run  more  than  seven 
or  eight  miles  an. hour,  the  attorney  of  the  appellee  said  to 
the  jury  that  they  knew  it  to  be  untrue  as  a  matter  of  com- 
mon knowledge,  and  from  their  experience,  that  such  cars 
could  run  thirty  miles  an  hour  or  more. 

Another  witness  for  the  appellant,  a  conductor  on  its 
rood,  had  testified  that  the  cars  would  run  twelve  miles  an 
hour,  and  that  he  did  not  think  they  could  run  twenty  miles 
an  hour. 

It  is  now  urged  that  the  attorney  "  had  no  right  to  make 
the  jurors  witnesses  for  the  plaintiff."  But  a  jury  "  must  test 
the  truth  and  weight  of  evidence,  and  what  it  proves,. by 
their  knowledge  and  judgment  derived  from  experience, 
observation  and  reflection."  Kiizinger  v.  Sanborn,  70  111. 
146;  Ottawa  G.  L.  &  C.  Co.  v.  Graham,  28  111.  75. 

It  is  perfectly  well  known  that  in  the  vicinity  of  Chicago 
there  are  hundreds  of  opportunities  to  witness  the  speed  of 
electric  cars  to  one  of  ox  teams.  Suppose  a  witness  to  tes- 
tify that  an  ox  team  can  not  be  made  to  go  slower  than  seven 
miles  an  hour,  and  there  is  no  contradiction;  must  a  jury 
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believe  it  ?  If  the  experience  of  the  jurors  may  be  appealed 
to,  then  the  hypothesis,  though  not  true,  does  not  constitute 
a  ground  for  a  new  trial.  There  is  some  other  criticism  upon 
the  conduct  of  that  attorney,  but  the  matter  is  not  serious 
enough  to  require  comment. 

The  appellant  asked  sixteen  instructions.  Nine  of  them 
were  given  without,  and  four  with  qualification.  On  the 
whole  the  instructions  were  more  favorable  to  the  appel- 
lant than  the  law  will  justify,  and  the  counsel  of  the  appel- 
lant concedes,  in  effect,  that  really  it  would  have  made  no 
difference  in  the  result  if  all  the  instructions  had  been  given 
as  asked. 

It  is  altogether  probable  that  the  motorraan  did  slack  the 
speed,  seeing  the  appellee  walking  in  a  direction  that  Avould 
lead  across  the  track,  fearing  danger  to  the  appellee,  and  when 
that  danger  was  passed,  without  suspecting  that  appellee 
would  try  to  get  on  the  car,  the  motorman  did  turn  on  the 
electricity.  But  the  questions  of  fact  are  settled  by  the 
verdict.    The  judgment  is  aflBrmed. 
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3.  B.  Hoffmann  v.  The  World's  Columbian  Exposition. 

1.  Pleadino — English  Rides  Not  in  Force  Here. — The  rules  of  plead- 
ing established  in  England  in  1834,  were  never  in  force  in  the  State  of 
Illinois.    (1  Chitty's  Pleadings,  Ed.  1844,  475,  512,  783.) 

2.  Same— Services— Oood  Cause  for  Discharge,  Under  the  General 
Issvs.-^Jn  an  action  for  services  rendered  under  a  contract  where  the 
plaintiff  was  discharged  before  the  expiration  of  the  time,  the  defense 
of  a  good  cause  for  discharge  is  admissible  under  the  general  issue. 

8.  Waqes— 0/  a  Servant  to  the  Date  of  His  Discharge. — A  person  in 
the  service  of  another  and  who  is  discliarged,  is  entitled  to  his  wages  to 
the  date  of  his  discharge. 

4.  Appellate  Court  Practice— Errors,  How  Taken  Advantage  of, 
— The  doctrine  of  the  Appellate  Court  that  an  error  may  be  taken 
advantage  of  in  such  court,  though  committed  but  once  in  the  oourt 
below,  is  modified  in  accordance  with  the  rule  announced  in  Hintz  v. 
Graupner,  138  Ul.  158. 


Memorandam. — Assumpsit    In  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brentano,  Judge,  presiding.    Declaration,  special 
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coant  on  written  agreement  and  common  county;  plea,  general  issue 
and  affidavit  of  merits;  trial  by  jury;  verdict  and  judgment  for  defend- 
ant; plaintiff  appeals.  Heard  in  this  court  at  the  October  term,  1894. 
Affirmed.    Opinion  filed  November  12,  1894. 

Louis  Webeb,  attorney  for  appellant. 
Walker  &  Eddy,  attorneys  for  appellee. 

• 

Mr.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  appellant  was  employed  at  $40  a  week  as  a  musician 
by  the  appellee  "  for  about  six  months  *  *  *  beginning 
May,  1893."  Whether  on  the  7th  day  of  October,  1893,  he 
gave  cause  for  his  discharge,  and  whether  in  fact  he  w^as 
discharged  before  the  11th  day  of  the  same  month,  were 
questions  of  fact  for  the  jury,  and  the  verdict  is  final. 

Appellant's  first  point  is  that  the  defense  of  good  cause 
for  discharge  could  not  be  made  without  special  plea,  and 
for  authority  cites  Speck  v.  Phillips,  5  Mee.  &  "Wels.  279, 
and  Cooper  v.  Whitehouse,  6  Car.  &  P.  545,  Avhich  cases 
were  decided  under  rules  of  pleading  established  in  England 
in  1834:,  and  never  in  force  here.  1  Ch.  PL,  Ed.  1844,  475, 
512,  733.  The  defense  was  admissible  under  the  general 
issue.  Wineman  v.  Oberne,  40  111.  App.  269,  and  autliority 
referred  to. 

Among  the  instructions  given  for  appellee  was  this : 

"  If  you  find  from  the  evidence  that  the  plaintiff  on  the 
afternoon  of  October  7th  and  shortly  after  leaving  the  stand, 
knew  why  the  band  was  ordered  off  the  band  stand,  and 
that  he  afterward  made  no  offer  to  return  and  play  his 
part  in  the  mass  concert,  then  your  verdict  must  be  for  the 
defendant." 

Now,  assume  that  he  was  properly  discharged  on  the 
11th,  for  good  cause  given  on  the  7th,  yet  it  needs  no  author- 
ity that  he  is  entitled  to  be  paid  until  discharged.  He  had 
been  paid  to  Saturday,  the  7th. 

The  appellee  urges  that  as  that  instruction,  though  ex- 
cepted to  when  given,  was  not  among  the  grounds  for  which 
a  new  trial  was  asked,  it  can  not  now  be  assigned  as  error. 
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The  doctrine  of  this  court  has  been,  that  an  error  might  be 
taken  advantage  of,  though  committed  but  once  below. 
Mackin  v.  Blythe,  35  111.  App.  216;  Brettman  v.  Braun,  37 
111.  App.  17;  Smith  v.  Hall,  Ibid.  28;  but  the  doctrine  of 
the  Supreme  Court  in  Hintz  v.  Graupner,  138  111.  158,  in 
which  case,  as  we  know  from  our  own  record,  the  instruction 
given  was  excepted  to,  is  otherwise;  and  we  are  to  obey  that 
court,  however  conclusive  to  our  own  minds  is  the  reason- 
ing to  the  contrary  in  Leyenberger  v.  Paul,  25  111.  App.  480- 

Without  a  wrong  instruction  we  can  not  reverse  the  judg- 
ment, and  an  instruction  waived  is  equivalent  to  none. 

Therefore,  erroneous  though  the  instruction  be,  we  can 
not  reverse  on  account  of  it,  and  the  judgment  is  affirmed. 


Sam  Loven  v.  Doctor  Peter  Fahrney  &  Sons  Company. 

1.  Decrees — Recitals  that  the  Cause  tpos  Heard  upon  Proofs  and 
Facts  Found, — When  a  decree  recites  that  the  cause  was  heard  upon 
proofs  and  the  facts  are  found  by  the  decree,  it  wiU  be  inferred  that  the 
facts  were  found  upon  the  evidence,  unless  the  decree  purports  to  give 
the  evidence  or  refers  to  evidence  from  which  it  appears  that  it  was  in- 
sufficient to  support  the  finding. 

2.  Same— Founded  upon  Oral  Evidence  Not  Preserved  in  the  Record. 
— When  a  decree  in  chancery  shows  that  oral  evidence,  which  is  not 
preserved  in  the  record,  was  heard  on  the  hearing  and  the  findings  of 
the  court  are  sufficient  to  support  the  decree,  it  will  be  presumed  that 
the  oral  proofs  supported  the  findings. 

3.  Same — Burden  of  Preserving  the  Evidence. — A  decree  justified  by 
the  pleadings  and  the  facts  found  by  the  decree,  the  evidence  not  having 
been  incorporated  in  the  record  to  contradict  the  facts  found,  will  be 
affirmed.  The  burden  of  preserving  the  evidence  is  upon  him  who  ques- 
tions its  sufficiency  to  sustain  the  decree. 

Memorandnm. — Chancery  proceedings.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  BiU  for  an  in- 
junction; answer,  etc.;  hearing  and  decree  for  injunction;  error  by  the 
defendant.  Heard  in  this  com*t  at  the  October  term,  1894,  and  affirmed. 
Opinion  ffied  November  12,  1894. 

Collins,  Goodrich,  Daeeow  &  Yinoent,  attorneys  for 
plaintiff  in  error. 
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Henry  C.  Notes  and  I.  K.  Boyesen,  attorneys  for  defend- 
ant in  error. 

Mr,  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

The  complainant  in  the  Circuit  Court,  who  is  the  defend- 
ant in  error  here,  is  a  manufacturer  and  vendor  of  medicines 
under  certain  trade  names. 

The  plaintiff  in  error  was  at  one  time  in  the  service  of 
the  complainant,  and  subsequently  engaged  in  the  business 
of  making  and  selling  medicines  on  his  own  account  under 
certain  names  similar  to  those  used  by  the  complainant. 

The  bill  was  exhibited  for  an  injunction  against  the 
plaintiff  in  error,  the  defendant  below,  from  advertising  or 
selling  the  medicines  under  the  names  employed  by  him; 
from  divulging  the  secrets  of  complainant's  business,  from 
imitating  its  labels  and  packages,  and,  generally,  from  in- 
terfering with  complainant's  business.  From  the  decree 
that  was  entered  in  complainant's  favor  this  writ  of  error 
is  prosecuted. 

The  evidence  upon  which  the  decree  was  based  is  not  pre- 
served in  the  record  brought  to  this  court.  The  findings  of 
the  court  are  preserved  in  the  decree,  and  the  decree  recites 
that  the  cause  came  on  to  be  heard  upon  the  pleadings  and 
proofs  taken,  consisting  of  oral  and  documentary  evidence 
presented  in  open  court.  Whether  the  findings  are  war- 
ranted bv  the  evidence  that  Avas  heard  can  not,  therefore, 
be  inquired  into. 

The  decree  contains  a  separate  finding  of  the  truth  of  each 
of  the  allegations  of  the  bill  and  concludes  with  a  general 
finding  that  all  the  allegations  in  the  bill  contained  are  true 
and  fully  proven.  The  truth  of  the  findings  of  fact  preserved 
in  the  decree  can  not  be  attacked  in  the  absence  of  the  evi- 
dence that  was  before  the  court  who  heard  the  cause. 

When  a  decree  recites  that  the  cause  was  heard  upon 
proofs,  and  the  facts  are  found  by  the  decree,  it  will  be  in- 
ferred that  the  facts  were  found  upon  the  evidence  unless  the 
decree  purports  to  give  the  evidence,  or  refers  to  evidence  in 
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the  record,  from  which  it  appears  that  it  was  insuflBcient  to 
support  the  findings.  Mauck  v.  Mauck,  54  111.  281;  Frink 
V.  Neal,  37  111.  App.  621.  Where  a  decree  in  chancery  shows 
that  oral  evidence  which  is  not  preserved  in  the  record  was 
heard  on  the  hearing,  and  the  findings  of  the  court  are  suf- 
ficient to  support  the  decree,  it  will  be  presumed  that  the 
oml  proof  did  support  the  findings.  Khoades  v.  Rhoades, 
88  111.  139.  A  decree  justified  by  the  pleadings  and  the 
facts  found  by  the  decree,  the  evidence  not  having  been 
incorporated  in  the  record  to  contradict  the  facts  found  by 
the  decree,  will  be  affirmed.  The  burden  of  preserving  the 
evidence  is  upon  him  who  would  question  its  sufficiency  to 
sustain  the  decree.  Morgan  v.  Corlies,  81  111.  72;  Frink  v, 
Neal,  supra. 

The  bill  made  a  clear  case  for  equitable  relief,  and  its  alle- 
gations having  been  found  fully  proven,  relief  within  the 
scope  of  the  bill  was  properly  given.  On  the  merits  there 
can  be  no  question  but  that  relief  by  way  of  injunction  to 
the  extent  that  it  was  given,  was  proper.  The  bill  was  one 
purely  for  injunction.  Whether  the  injunction  that  was 
ordered  was  broader  than  was  warranted  by  the  bill  is  the 
main  question  urged  upon  our  consideration. 

The  findings  of  the  decree  support  each  allegation  of  the 
bill  in  detail,  and  the  ordering  part  of  the  decree  follows  the 
findings. 

But  it  is  contended  that  the  decree  extends  to  matters 
that  the  prayer  of  the  bill  does  not  reach  or  ask  for  relief, 
by  way  of  injunction,  against. 

The  prayer  was  for  injunction  against  the  committing  of 
certain  specified  acts  injurious  to  the  complainant's  business, 
"  and  from  in  any  w-ay  interfering  with  complainant's  busi- 
ness." 

The  bill  alleged  the  doing  by  defendant  of  many  acts  in 
fraud  of  complainant's  rights  and  injurious  to  the  complain- 
ant, not  specifically  mentioned  in  the  prayer,  but  all  of  the 
alleged  fraudulent  acts  were  in  relation  to  the  business  of 
the  complainant,  and  the  general  prayer  for  injunction 
against  in  any  way  interfering  with  the  complainant's  busi- 
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ness  was  supported  by  those  allegations,  and  the  findings  of 
their  truth  in  the  decree. 

A  decree,  therefore,  based  upon  such  allegations,  and  sup- 
ported by  the  general  prayer,  was  entirely  proper. 

The  allegations  of  the  bill  w^ere  supported  by  the  proofs 
as  shown  by  the  findings  of  the  decree,  and  the  prayer 
being  broad  enough  to  cover  the  allegations,  a  decree  sup- 
ported by  both  allegation  and  proof  was  such  as  the  com- 
plainant was  entitled  to,  and  it  Avill  be  affirmed. 


Lina  WoUf  t.  Jolm  II.  Tan  Honsen.  ^05   ^215 

1.  "Witnesses— Wife  Not  Competent  for  the  Husband. — A  wife  is  not 
a  competent  witness  for  the  husband  in  an  action  against  him  for  a  tres- 
pass. 

2.  LvsTRUcnoNS— U«c  of  the  Word  "  Satisfied  "  Instead  of  **  Believed:^ 
"An  instruction  which  tells  the  jury  that  before  they  can  find  the 
accused  guilty  they  must  be  satisfied  from  a  preponderance  of  the  evi- 
<'«ice,  etc.,  is  erroneous,  the  word,  "  satisfied"  being  too  strong. 

^-    Same—  Not  to  Preclude  a  Recovery,  When,  etc. — ^Where  a  suit  was 

'''^'i^lit  in  trespass  alleging  an  assault,  and  in  one  coimt  charging  a 

I^PCf  in  a  second  an  attempt  at  rape,  and  in  a  third  a  common  assault, 

It  is  error  to  instruct  the  jury  that  there  must  be  shown,  not  only  that 

tne  defendant  committed  an  assault  upon  the  plaintiff,  but  that  he  did 

*>  with  intent  to  compel  her  by  force  and  against  her  will  to  have  inter- 

f^*^*'^®  '^'ith  liim  notwithstanding  any  resistance  she  might  make,  because 

"  P^'scludes  a  recovery  for  an  assault  under  the  third  count. 

^  -A.SSAULT — An  Element  of  the  Crime  of  Rape, — Under  counts  in 
"^aas  charging  a  rape  and  an  attempt  at  rape,  a  recovery  for  a  com- 
mon aaaault,  if  proved,  may  be  had. 

^'  ^  Evidence— Cy  Former  Cotiviction,  etc, — It  is  error  to  refuse  to 
admit  tl\e  record  of  a  party's  conviction  for  forgery  on  the  groimd  of 
l*P3e  of  time.  The  question  as  to  how  the  lapse  of  time  should  qualify 
the  effect  of  a  conviction  upon  the  credibility  of  a  witness  should  be 
^to  the  jury. 

Aemoirandnm. — ^Trespass  to  the  person.  In  the  Superior  Court  of 
^^  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Decla- 
ration iii^  trespass;  pleas,  not  guilty,  etc;  trial  by  jury;  verdict  and  judg- 
ment fo^.  defendant;  appt*al  by  plaintiff.  Heard  in  this  court  at  the 
^^*^^^er  term,  18W.  Reversed  and  remanded.  Opinion  filed  November 
12, 1894. 


^-  H.  Simmons,  attorney  for  appellant. 
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Wight  &  Williams,  attorneys  for  appellee. 

Mr.  Justice  Gary  delitered  the  opinion  of  the  Court. 

The  appellant  sued  the  appellee  in  trespass,  alleging  an 
assault,  and  in  one  count  charging  a  rape,  and  in  a  second 
an  attempt  at  rape,  and  in  a  third  a  common  assault. 

On  the  merits  of  the  case  we  express  no  opinion,  but  there 
are  errors  for  which  the  judgment  for  the  defendant  below 
must  be  reversed. 

First.  The  court  admitted  the  wife  of  the  appellee  as  a 
witness  for  him,  to  deny  that  she  made  an  exclamation  to 
which  the  appellant  had  testified.  No  question  is  before  us 
as  to  the  admissibility  of  such  exclamation,  but  admitting 
the  wife  as  a  witness  was  error.  Poppers  v.  Wagner,  33  111. 
App.  113;  Craig  v.  Miller,  133  111.  300. 

Second.  The  court,  by  one  instruction,  told  the  jury, 
"  before  you  can  find  the  accused  guilty  you  must  be  satis- 
fied from  a  preponderance  of  the  evidence,  that  he  had 
carnal  knowledge  of  said  plaintiff  forcibly  and  against  her 
will,"  and  by  another,  that  "  there  must  be  shown  in  this 
cause  by  a  preponderance  of  the  evidence,  not  only  that  the 
defendant  committed  an  assault  upon  the  plaintiff,  but  that 
he  did  so  with  intent  to  compel  her  by  force,  and  against 
her  will,  to  have  intercourse  with  hirii,  notwithstanding  any 
resistance  she  might  make."  These  instructions  precluded 
a  recovery  under  the  third  count.  Even  under  the  other 
counts,  a  recovery  for  a  common  assault,  if  proved,  might 
be  had.  Lewis  v.  Hoover,  3  Blackf.  407.  The  word  "  sat- 
isfied," in  the  first  instruction,  is  too  strong.  Connelly  v. 
Sullivan,  50  111.  App.  627. 

Third.  On  cross-examination  the  court  refused  to  require 
the  defendant  to  answer  whether  he  had  been  convicted  of 
forgery,  and  also  refused  to  admit  the  record  of  such  convic- 
tion, oil  the  ground  of  the  lapse  of  time  since  1868.  This 
was  error.  Sec.  1,  Chap.  51.  How  the  lapse  of  time  should 
qualify  the  etfect  of  the  conviction  upon  the  credibility  of  the 
witness  should  be  left  to  the  jur3^  Pennsylvania  Co.  v. 
Versten,  41  111.  App.  345. 
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There  is  something  in  the  case  about  an  attempt  to  suborn 
witnesses.  There  is  nothing  for  us  to  say  about  it,  as  the 
attention  of  the  court  was  drawn  to  it  only  ex  parte. 

The  judgment  is  reversed  and  the  cause  rem'anded. 


Samuel  B.  Walker  t.  S.  D.  Pratt  and  Lney  B.  Pratt. 

1.  Appellate  Court  'Prautkjb— Stipulations  as  to  Transcripts. — 
A  Btipulation  to  incorporate  a  biU  of  exceptions  in  the  transcript  of  the 
record  is  the  warrant  for  such  incorporation. 

2.  SAXR—AssiguTnent  of  Errors. — Where  there  is  no  assignment  of 
enors  upon,  or  attached  to  the  record,  the  court  can  not  review  the  case. 

Xemorandam. — ^Appeal  from  the  Circuit  Court  of  Cook.  County;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1804.    Appea)  dismissed.    Opinion  filed  November  12, 1894. 

Carpb27T£b  Bro3.,  attorneys  for  appallant. 

McCkacken,  Trainor  &  Cross,  attorneys  for  appellees. 

Mr.  JcsnoE  Gary  delivered  the  opinion  of  the  Court. 

On  the  original  submission  of  this  case  we  followed  the 

many  decisions  we  have  made,  that  a  stipulation,  that  a  bill 

of  exceptions  might  be  incorporated  in  the  record,  was  not 

sufficient  to  bring  it  into  the  transcript. 

We  had  followed  the  old  rule  repeated  in  Potter  v.  Pee- 

ples,  92  111.  430-6,  that  '•  the  naming  of  one  thing  is  the 

exclusion  of  others."    Perhaps  we  had  not  given  sufficient 

weight  to  the  acquiescence  of  the  appellee  in  treating  the 

MI  of  exceptions  as  part  of  the  transcript,  and  thereby, 

independently  of    the  stipulation,   being  evidence  of    an 

^reement  that  the  bill  of  exceptions  should  be  incorporated 

^Q  the  transcript. 

The  Supreme  Court  has  lately  held.  Lake  Shore,  etc.,  Ky.  v. 
Hussions,  150  111.  546,  that  the  stipulation  to  incorporate  in 
the  record  is  warrant  for  incorporation  in  the  transcript,  and 
^e  tQust  follow.  But  the  appellant  is  no  better  off  than 
"®^ore.  There  is  no  assignment  of  errors  upon  or  attached 
^^  the  record,  and  therefore  we  can  not  review  the  case,  and 
^^^  appeal  is  dismissed.  Lancaster  v.  Waukegan  and  S.  W. 
%•,  132  111.  492. 
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Henry  I.  Morris  y.  Dixon  National  Bank. 

1.  Banking — What  is  a  Legitimate  Bnsinesa, — ^Advancing  money  by 
a  bank  through  its  cashier  to  a  person  by  way  of  loans  to  him  to  buy 
grain  to  be  shipped  and  sold  in  the  name  of  the  bank  by  the  car  lot, 
the  person  buying  the  grain,  loading  it,  and  upon  the  completion  of  a 
car  load  delivering  a  bill  of  lading  to  the  bank  and  drawing  his  check 
upon  it,  the  grain  being  his,  but  held  by  the  bank  on  the  bill  of  lading 
as  security  for  the  money  advanced,  he  doing  the  shipping  and  selecting 
the  person  to  whom  the  shipment  is  made,  are  all  transactions  recog- 
nized as  a  part  of  a  legitimate  banking  business. 

2.  Same — WJiat  Does  Not  Make  a  Bank  a  Dealer  on  the  Board  of 
Trade. — The  fact  that  a  bank  and  a  pei*son  engaged  in  buying  grain,  in 
the  course  of  their  mutual  transactions  arrange  that  the  contracts  of 
sales  for  future  delivery  into  which  such  person  has  entered  shall  be 
transferred  to  the  bank  by  way  of  security  for  advances  made  or  to  be 
made  by  the  bank,  or  that  the  proceeds  derived  from  the  sales  of  grain 
shipped  and  sold  by  the  bank  for  the  benefit  of  such  person,  although 
held  as  security,  should  be  applied  to  his  use  in  the  protection  of  his  con- 
tracts for  future  delivery,  does  not  necessarily  make  the  bank  a  dealer 
in  board  of  trade  options  or  a  seller  of  property  for  future  delivery. 

8.  Question  of  Fact— Transochow*  Between  Banks  and  Their  Ous- 
Uymers. — ^The  facts  regarding  transactions  between  a  bank  and  its  cus- 
tomers and  as  to  the  authority  of  the  cashier  in  the  premises  are  ques- 
tions for  the  jury  under  proper  instructions,  and  it  is  error  to  refuse  to 
admit  any  evidence  material  to  the  determination  of  such  questions. 

Memorandam. — Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Thomas  Q.  Windes,  Judge,  presiding.  Declaration,  common 
counts  and  affidavit  of  claim;  pleas  of  general  issue  and  set-off:  trial 
by  jury;  verdict  for  defendant  on  plea  of  set-off;  error  by  plaintiff. 
Heard  in  this  court  at  the  October  term,  1894.  Reversed  and  remanded. 
Opinion  filed  November  12.  1894. 

Brief  for  Plaintiff  in  Error,  Steele  &  Eoberts, 

Attorneys. 

The  banking  act,  Revised  Statutes  U.  S.,  Sec.  5136,  pro- 
vides that  a  national  bank  shall  have  power — "3d.  To  make 
contracts.  4:th.  To  sue  and  be  sued,  complain  and  defend  in 
any  court  of  law  or  equity,  as  fully  as  natural  persons.  7th. 
To  exercise  by  its  board  of  directors,  or  duly  authorized 
officers  or  agents,  subject  to  law,  all  such  incidental  powers 
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as  shall  be  necessary  to  carry  on  the  business  of  banking,  by 
its  discounting  and  negotiating  promissory  notes,  drafts,  bills 
of  exchange,  and  other  evidence  of  debt;  by  receiving 
deposits;  by  buying  and  selling  exchange  coin  and  bullion; 
by  loaning  money  on  personal  security;  by  obtaining,  issuing 
and  circulating  notes,  according  to  the  provisions  of  the  bill 
of  this  title." 

It  has  been  held  that  a  national  bank  under  this  section 
has  power  to  take  warehouse  receipts  for  grain  and  other 
commodities,  and  such  chattels  as  locomotives,  as  security 
for  money  advanced  or  loaned.  Pittsburgh  Locomotive  & 
Car  "Works  v.  State  National  Bank,  2  Cent.  Law  Journal, 
692:  Cleveland,  Brown  &  Co.  v.  Shoemon,  40  Ohio  176. 

Since  the  bank  had  the  rye,  it  matters  not  iti  this  suit 
how  it  came  into  possession  of  it — whether  the  means  where- 
by the  bank  obtained  possession  of  the  rye  is  ultra  vires  the 
corporation  or  not.  In  this  case,  having  the  rye,  it  became 
an  asset  of  the  bank,  and  with  reference  to  it  the  bank  was 
clothed  with  all  the  incidental  powers  related  to  its  posses- 
sion. It  could  sell  the  same,  and  give  a  good  title,  upon  the 
same  principle  which  a  national  bank  can  convey  real  estato 
which  it  has  acquired  outside  the  powers  of  its  charter,  and 
the  validity  of  the  transaction  can  not  be  inquired  into, 
except  by  quo  warranto  proceedings  by  the  government. 
German  National  Bank  v.  Meadowcroft,  95  111.  124;  National 
Bank  v.  Mathews,  98  U.  S.  621;  National  Bank  v.  Whitney, 
103  U.  S.  99;  Fortier  v.  New  Orleans  Bank,  112  U.  S.  439. 

Whether  or  not  the  cashier,  under  all  the  circumstances 
of  this  case,  did  not  have  the  authority  to  bind  the  bank,  is 
a  question  of  fact  to  be  determined  by  a  jury.  Merchants 
V.  State  Bank,  10  Wall.  (U.  S.)  604. 

There  was  evidence  which  shows  such  authoritv.  The 
letters  of  Hawley,  cashier,  the  conversation  of  Hawley  with 
Morris,  and  the  testimony  of  Jason  C.  Ayres,  president  of 
the  defendant  in  error,  is  such  evidence,  and  its  weight 
should  have  been  determined  by  the  jury.  Hubner  v.  Feige, 
90  HI.  208,  and  note;  Bonney  v.  Weir,  51  111.  App.  380; 
Pemberton  v.  Williams,  87  111.  17;  Dickerson  v.  Sparks,  17 
111.  178;  Frazer  v.  Howe,  16  111.  563;  Stacy  v.  Cobbs,  36  111. 
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349;  The  People  v.  Nedrow,  16  111.  App.  563;  Thompson  v. 
Hovey,  43  111.  197;  C,  E.  I.  &  P.  Ey.  Co.  v.  Lewis,  109  lU. 
120;  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242. 

The  jury  should  have  been  permitted  to  retire  and  con- 
sider the  evidence,  with  instructions  in  writing.  Arcade  v. 
Allen,  51  111.  App.  305;  Giddings  v.  Macomber,  51  111.  App. 
373-376;  Greenwich  Ins.  Co.  v.  Eaub,  11  111.  App.  636;  I. 
C.  Ey.  Co.  V.  Hammer,  85  111.  526;  Revised  Statutes,  Chap. 
110,  Sees.  52,  58  and  55. 

Bjkief  for  Defendant  in  Error,  Tenney,   McConnell  & 

CoFFEEN,  Attorneys. 

The  cashier  is  not  the  bank's  general  agent,  nor  author- 
ized to  make  contracts  for  it;  he  can  not  sell  the  bank's 
property,  nor  release  a  debt  without  payment;  nor  agree  to 
pay  a  debt  which  the  bank  does  not  owe;  nor  admit  forged 
bills  to  be  genuine.  BoUes  on  National  Banks,  Sees.  416, 
542,  543,  551. 

A  cashier  has  no  power,  by  his  representations,  to  raise 
any  obligation  that  would  amount  to  a  contract  which  is 
beyond  his  authority  to  make,  directly  and  formally.  1 
Morse  on  Banks,  Sec.  167. 

The  president  of  a  national  bank  has  no  power  to  bind  it 
by  a  subscription  to  a  fund  to  induce  a  paper  mill  company 
to  locate  its  mill  in  the  town  in  which  the  bank  is  situated. 
The  oflficere  of  a  corporation  are  merely  agents,  and  have 
no  authority  to  give  away  its  funds,  or  apply  them  to  a  debt 
which  the  corporation  does  not  owe.  Eobertson  v.  Buffalo 
Co.  Nat'l  Bank  (Neb.),  58  N.  W.  Eep.  715. 

The  president  of  a  national  bank  has  no  authority,  as 
such,  to  make  an  agreement  not  within  the  usual  course  of 
business  of  the  bank.  BoUes  on  the  National  Bank  Act, 
Sec.  58. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  plaintiff  in  error  was  a  commission  merchant  doing 
business  on  the  Chicago  Board  of  Trade,  and  the  defendant 
was  a  National  Bank,  at  Dixon,  Illinois. 


First  District — October  Term,  1894.      301 

Morris  v.  Dixon  Nat.  Bank. 

Growing  out  of  transactions  hereinafter  mentioned  the 
former  sued  the  latter  for  a  balance  of  $780.75,  to  which  suit 
a  plea  of  set-oflf  was  interposed  by  the  defendant,  and  at  the 
conclusion  of  the  plaintiff's  case  a  verdict  was  rendered,  by 
direction  of  the  court,  in  favor  of  the  defendant,  for 
$2,197.22,  and  judgment  was  entered  upon  the  verdict. 

It  appears  that  the  plaintiff,  at  the  direction  of  one  R.  C. 
Filson,  of  Dixon,  Illinois,  given  in  June,  1891,  sold  on  the 
Board  of  Trade  in  Chicago,  for  Filson's  account,  5,000 
bushels  of  rye  for  delivery  in  September,  1891,  and  5,000 
bushels  of  rye  for  delivery  in  August  of  the  same  j^ear. 
The  account  of  the  transactions  was  kept  by  plaintiff  at  the 
request  of  E.  C.  Filson  in  the  name  of  W.  S.  Filson,  though 
the  latter,  if  such  a  person  existed,  never  participated  in  the 
deal. 

When  R.  C.  Filson  gave  the  order  he  stated  to  the 
plaintiff  that  he  already  had  an  equal  or  larger  amount  of 
rye  contracted  from  farmers  at  a  price  affording  a  profit  of 
live  cents  a  bushel  at  the  then  prevailing  market  rates  and 
wanted  to  sell  against  it  for  future  delivery. 

It  also  appears  that  as  early  as  the  latter  part  of  July, 
shipments  of  rye  by  Filson,  but  in  the  name  of  the  defend- 
ant, Dixon  National  Bank,  began  to  be  received  by  the 
plaintiff  for  sale  on  the  market,  and  that  from  sales  of  rye 
so  shipped  to  and  received  by  the  plaintiff  net  proceeds 
aggregating  $3,209.40,  were,  from  July  31st  to  August 
24th,  realized  by  the  plaintiff  and  credited  on  plaintiff's 
books  to  the  account  of  the  defendant,  the  Dixon  National 
Bank. 

From  the  proceeds  so  realized  the  plaintiff  deposited  in 
the  First  National  Bank  of  Chicago  the  sum  of  81,012.18  to 
the  credit  of  the  defendant,  and  such  sum  deducted  from 
what  was  realized,  as  above,  leaves  the  balance  for  which 
the  defendant  had  judgment. 

Up  to  the  time  the  rye  began  to  come  in  f r6m  Filson  in 
the  name  of  the  bank,  the  account  of  the  sales  for  August 
and  September  deliveries  continued  to  stand  in  the  name 
of  W.  S.  Filson,  and  those  sales  had  been  "  margined  up 
about  ten  cents  a  bushel" 
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The  market  had  advanced,  and  Filson  directed  the 
plaintiflf  to  hold  the  proceeds  of  rye  shipped  to  him  for 
sale  as  further  margins  against  the  sales  for  August  and 
Septeral)er. 

As  soon,  however,  as  the  plaintiflf  saw  that  Filson's  rye 
was  being  shipped  to  him  and  billed  in  the  name  of  the  de- 
fendant bank,  he  notified  Filson  that  such  an  application  of 
the  proceeds  from  shipments  as  he  had  directed  could  not 
be  made  without  the  authority  of  the  bank  in  whose  name 
it  had  been  shipped  and  billed,  and  that  he  could  not  hold 
his  trades  for  him  in  that  way. 

The  evidence  concerning  what  then  took  place  consists 
partly  in  the  testimony  of  the  plaintiflf,  and  partly  in  letters 
from  the  plaintiflf  to  Filson  and  from  Filson  to  the  plaintiflf. 

Under  date  of  July  29,  1891,  Filson  wrote  to  the  plaint- 
tiflf :  "  *  *  *  You  hold  the  proceeds  of  all  this  rye  you 
are  receiving  until  the  excitement  in  rye  is  over,  for  I  do  not 
want  you  to  get  short  and  close  it  out  just  about  the  time  it 
is  ready  to  break.  I  ship'd  you  to-day  car  No.  4954,  con- 
taining over  32,000  lb.  rye." 

And  again  on  July  30th  he  wrote :  "  *  *  *  As  you 
know  that  rye  has  been  sold  against  purchases  here,  and  I 
suppose  had  I  shipped  you  a  5  M.  Aug.  rye  billed  from  D. 
N".  B.  (Dixon  National  Bank)  you  would  not  apply  it  on  the 
sale.  Now,  sir,  I  want  you  to  hold  the  net  proceeds  of  the 
r^e  shipped  you  as  margins,  and  if  you  buy  that  rye  in  I  will 
most  assuredly  hold  you  responsible.  You  can  credit  the 
sale  of  5  M.  Aug.  &  5  M.  Sep.  rye  to  acct.  D.  N.  B.  as  they 
are  advised  of  sale  at  time  it  was  made  and  was  satisfactory. 
*  *  *  I  want  this  rye  shipped  to  margin  that  rye  for  a 
time  yet,  and  if  the  rye  goes  to  $1.00  per  bus.  or  over,  I 
have  plenty  of  cheap  rye  yet  to  come  in  to  fill  those  sales  at 
a  profit.  Therefore  I  want  you  not  to  buy  in  that  rye  at 
these  prices.    *    *    * " 

This  last  letter  was  answered  July  31st  by  the  plaintiflf 
(by  letter  apparently  addressed  to  W.  S.  Filson,  but  replied 
to  by  R.  O.  Filson,)  asking  for  authority  from  the  Dixon  Na- 
tional Bank  for  the  transfer  of  the  trades  for  August  and 
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September  delivery  to  its  account  and  the  holding  of  the 
proceeds  of  the  rye  as  it  arrived  as  margins  for  those  trades, 
and  in  the  letter  it  was  said  that  plaintiff  held  $1,065  to  the 
credit  of  the  account  standing  in  the  name  of  W.  S.  Fiison. 

Then  on  August  2d,  (Sunday  intervening)  K.  C.  Fiison 
replied  to  plaintiff  as  follows : 

"  You  will  transfer  the  W.  S.  Fiison  aco.  to  ace.  D.  N. 
B.  less  $56.25,  which  you  will  retain  as  margins  on  the  5  M. 
Sept.  oats.  The  bank  will  also  write  you  in  regard  to  hold- 
ing proceeds  of  rye  already  shipped." 

And  under  the  same  date  a  second  letter  wherein  Fiison 
wrote :  "  I  was  over  and  consulted  with  Mr.  Hawley,  casliier 
D.  N.  B.,  and  you  will  hear  from  him  either  by  letter  or  tel- 
egram. He  had  written  a  telegram  but  it  was  after  the 
board  had  closed  Sat.  and  it  was  no  use  then  to  send  it,  and 
he  will  write  you  to-day  and  advise  you  as  regards  margins." 

These  letters  clearly  show  the  authority  of  Fiison,  for  the 
transfer  of  the  trades  or  sales  standing  in  the  name  of  W.  S. 
Fiison  for  August  and  September  delivery  of  rye  to  the  ac- 
count of  the  Dixon  National  Bank,  together  with  the  money 
standing  to  the  credit  of  those  trades  as  margins,  and  for 
the  application  of  the  proceeds  of  rye  shipped  and  to  be 
shipped  as  further  margins. 

For  the  purpose  of  showing  the  authority  of  the  bank  to 
such  transfer  and  application  and  its  adoption  thereof,  the 
plaintiff  offered  in  evidence  a  large  number  of  identified  let- 
ters and  telegrams  which  passed  both  ways  between  the 
plaintiff  and  James  A.  Hawley,  the  cashier  of  the  Dixon 
National  Bank,  between  August  2  and  October  2, 1801,  but 
the  offer  was  excluded,  and  neither  of  the  letters  or  telegrams 
were  permitted  to  be  read. 

That  such  letters  were  material  to  the  issue,  if  the  trans- 
actions were  within  the  authority  of  the  cashier  of  the  bank, 
and,  if  so,  were  not  ultra  vires  as  to  the  bank,  it  is  only 
necessary  to  read  the  first  one  of  the  series  of  letters  that 
were  offered,  as  follows : 
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"Jason  C.  Ayres,  James  A.  Hawley, 

Pres't.  Cash'r. 

The  Dixon  National  Bank. 
Capital  $100,000. 

Dixon,  III.,  Aug.  1st,  1891. 
H.  I.  Morris  &  Co.,  Chi. 

Dear  Sirs  : — ^Mr.  R.  C.  Filson  says  he  will  transfer  sale  of 
rye  for  Aug.  &  Sept.  to  •/c  this  bank,  and  the  mai^ins  of 
$1,065,  in  your  hands.  If  so,  you  can  margin  up  to  75c.  if 
necessary,  and  write  me  it  has  been  done  and  the  $1,065  has 
been  placed  to  our  credit.  Write  by  return  mail  and  advise 
me  as  to  what  you  think  of  market  for  rye  during  month. 

Yours  truly, 

Jas.  a.  Hawley,  Cas." 

The  remainder  of  the  correspondence  that  was  offered, 
but  refused,  leaves  no  room  for  doubt  but  that  Hawley,  the 
cashier,  was  kept  fully  advised  and  participated  in  the  sub- 
sequent transactions,  and  that  not  until  the  last  did  he 
attempt  to  shirk  responsibility.  The  single  letter  from  him 
which  we  have  quoted  is  no  more  corroborative  of  such  a 
conclusion  than  are  numerous  others  written  bv  him. 

So  authorized,  the  plaintiff  transferred  the  Filson  account 
to  the  name  of  the  defendant  bank  and  credited  it  with 
$1,009.53  (which  was  the  mentioned  sum  of  $1,065  standing 
to  the  credit  of  the  Filson  account,  less  a  deduction  that  was 
explained  to  the  expressed  satisfaction  of  Hawley),  and  with 
all  sales  of  rye  from  July  31st  to  August  24th,  shipped  to 
the  plaintifif. 

Against  such  credits  the  bank  was  charged  with  $1,012.18 
deposited  to  its  credit  in  the  First  National  Bank  of  Chi- 
cago, and  with  what  plaintiff  paid  to  buy  in  the  rye  sold  for 
August  and  September  delivery. 

If  the  rejected  correspondence  had  been  received  in  evi- 
dence it  would  have  corroborated  plaintiff's  testimony,  by 
telegram  and  letter  from  Hawley,  that  the  purchase  of  the 
August  rye  was  made  at  Hawley's  direction.  The  Septem- 
ber rye  was  bought  by  plaintiff  under  the  rules  of  the  Board 
of  Trade  for  lack  of  margins,  and  the  account  was  closed 


First  District — October  Term,  1894.      305 

* ! " 

Morris  v.  Dixon  Nat.  Bank. 

0    '■  ■■^^— "^^—i ^— ^^^^^^^^-^^^^^— ^»^»       III  ■    I      Mill  I   ■    I      ■■  ■■  II  ^^^^-^^— ^^^^»^^      ■■■  a 

with  a  balance  of  $780.75  against  the  bank,  and  for  that 
balance  the  suit  was  brought. 

Shortly  after  the  transfer  of  the  trades  to  the  account  of 
the  bank,  a  personal  interview  in  the  oflSce  of  plaintiff 
occurred  between  Hawley  and  the  plaintiff  concerning  the 
transferred  trades  and  the  course  to  be  followed  in  the 
future  with  reference  to  them,  at  which  interviews  Hawley 
requested  that  he  should  be  kept  informed  as  to  the  course 
of  the  market  by  telegraph,  and  that  Filson  should  also  be 
kept  posted  as  well  as  the  bank,  and  at  the  same  time  Haw- 
ley told  plaintiff  that  more  than  -all  the  rye  that  had  been 
sold  for  these  deliveries  had  been  contracted  from  farmers 
for  delivery. 

The  theory  upon  which  the  offered  correspondence  be- 
tween the  plaintiff  and  Hawley,  the  cashier  of  tlie  defendant 
bank,  was  refused  admission,  seems  to  have  been  either  that 
the  cashier,  as  such,  had  no  authority  to  engage  the  bank  in 
the  particular  transactions,  or  that  such  transactions  were 
as  to  the  bank  ultra  vires,  or  both. 

Mr.  Ayres,  the  president  of  the  bank,  was  called  as  a  wit- 
ness for  the  plaintiff,  and  testified  with  reference  to  the 
transactions,  that  as  to  their  details  he  had  no  knowledge; 
that  he  knew  the  batik,  through  the  cashier,  was  advancing 
money  to  Filson,  by  the  way  of  loans  to  him,  to  buy  grain 
to  be  shipped  and  sold  in  the  name  of  the  bank  by  the  car 
lot ;  that  the  method  of  doing  the  business  was  that  Filson 
would  buy  the  grain,  load  it,  and  when  a  car  was  loaded 
would  deliver  the  bill  of  lading  to  the  bank  and  draw  his 
check  upon  the  bank ;  that  the  grain  was  Filson's,  but  was 
held  by  the  bank  under  the  bills  of  lading  as  security  for 
money  advanced ;  that  Filson  did  the  shipping  and  selected 
the  person  in  Chicago  to  whom  the  shipment  was  made. 

It  does  not  appear  how  much  money  the  bank  advanced 

on  a  car-load,  or  a  bushel,  and  is  not  known  by  us  how  much 

of  an  equity,  so  to  speak,  remained  to  Filson  in  the  grain,  at 

its  cost  price. 

Such  transactions  as  the  president  described  are  in  the 

Vol.  LY  » 
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interest  of  commerce  and  trade  and  are  recognized  as  a  part 
of  the  legitimate  business  of  banking^ 

It  need  not  be  determined  here,  and  perhaps  need  not  be 
discussed,  whether  a  national  bank,  in  loaning  money  to  its 
customers  engaged  in  such  enterprises  as  buying  grain  in 
the  country  and  shipping  it  to  market,  might,  without  ex- 
ceeding its  powers,  make  sales  of  grain  for  future  delivery, 
for  its  customers,  in  anticipation  of  the  receipt  of  grain 
already  contracted  for  from  the  growers  of  it,  and  upon 
which  it  was  to  make  advances  when  it  should  be  delivered. 

That  was  not  what  was  done  bv  the  bank  in  this  case. 

Before  it  had  any  connection  with  the  transactions  in- 
volved in  this  suit,  its  customer,  Filson,  had  sold  ten  thou- 
sand bushels  of  rye  for  future  delivery. 

In  that  transaction  there  would  be  a  profit  or  a  loss  de- 
pending upoti  the  course  of  the  market.  The  bank  had  the 
lawful  right  and  power  to  loan  money  to  Filson  and  to  take 
as  much  security  as  it  could  get.  It  also  had  the  right  to 
release  unto  Filson  any  part  of  the  security  received  from 
him. 

If,  therefore,  in  the  course  of  their  mutual  transactions  it 
was  arranged  that  the  contracts  of  sales  for  future  delivery 
into  which  Filson  had  entered  should  be  transferred  to  the 
bank  by  way  of  security  for  advances  made  or  to  be  made 
by  the  bank,  or  that  the  proceeds  derived  from  the  sales  of 
rj^e  shipped  and  sold  by  the  bank  for  Filson's  benefit, 
although  held  as  security,  should  be  applied  to  Filson's  use 
in  the  protection  of  his  contracts  for  future  delivery,  it  did 
not  necessarily  make  the  bank  a  dealer  in  Board  of  Trade 
options,  or  a  seller  of  property  for  future  delivery. 

What  the  fact  was  about  the  transactions  was  clearly  a 
question  for  the  jury  under  proper  instructions  by  the  court 
as  to  the  law,  and  it  was  error  for  the  court  to  take  its  con- 
sideration from  them. 

For  the  determination  of  that  fact  the  excluded  letters 
and  telegrams  were,  as  appears  from  an  inspection  of  them, 
most  material,  and  it  was  error  to  refuse  to  admit  them  in 
evidence. 
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As  to  the  authority  of  the  cashier  in  the  premises,  that 
was  likewise  a  question  for  the  jury  upon  the  evidence  and 
under  appropriate  instructions, 

Hawley  had  been  cashier  of  the  defendant  bank  for  "  a 
number  of  years  previous  "  to  the  time  of  these  transactions 
and  was  also  one  of  its  directors  and  stockholders. 

The  testimony  of  the  president  of  the  bank  leaves  no 
doubt  but  that  Hawley,  as  cashier,  was  the  principal  man- 
ager and  director  of  the  bank's  business,  and  the  by-laws  of 
the  bank,  introduced  in  evidence,  prescribe  his  duties. 

In  the  absence  of  proof  to  the  contrary  it  would  be  en- 
tirely competent  for  a  jury  to  find  that  the  cashier  had  the 
right  to  direct  and  transfer  the  exchanges  of  the  bank  from 
one  person  to  another,  and  in  the  exercise  of  that  right  to 
direct  the  application  of  the  exchange  from  grain  into 
money  which  it  had  received  in  another  city,  to  the  use  of 
one  of  its  customers. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 


Alexander  Belford  v.  Melinde  Woodward. 

1.  Debt— £rie«  upon  a  Judgment  of  a  Sister  State  Payable  in  Coin, — 
An  action  of  debt  wiU  lie  upon  a  judgment  of  a  sister  State  payable  in 
United  States  gold  coin. 

Memorandum. — ^Debt.  In  tlie  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  W.  Clifford,  Judge,  presiding.  Declaration  on  a  judg- 
ment of  a  sister  State;  plea,  nul  tiel  record  and  others;  trial  by  jury; 
verdict  and  judgment  for  plaintifiE;  error  by  defendant.  Heard  in  this 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed  November, 
12,  1894. 

Newman  &  Northeup,  attorneys  for  plaintiff  in  error. 

Prentiss,  Montgomery  &  Hall,  attorneys  for  defendant 
in  error. 
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Mr,  Justice  Gary  delivered  the  opinion  of  the  Court. 

On  the  28th  day  of  April,  1893,  the  defendant  in  error 
recovered  against  the  plaintiff  in  error  in  the  Superior 
Court  of  San  Francisco  a  judgment  as  follows : 

"It  is  hereby  ordered,  adjudged  and  decreed  that  the 
plaintiff,  M.  Woodward,  in  the  above  entitled  cause,  do 
have  and  recover  of  and  from  the  defendant,  Alexander  Bel- 
ford,  in  said  cause,  the  sum  of  $3,903.40,  with  interest 
thereon  at  the  rate  of  seven  per  cent,  per  annum  from  date 
hereof  until  paid,  together  with  plaintiflTs  costs  and  dis- 
bursements incurred  in  said  action,  amounting  to  the  sum 
of  $13.50,  and  that  said  sum  of  $3,916.96  and  said  interest 
be  paid  in  United  States  gold  coin." 

Upoiithat  judgment  she  brought  an  action  of  debt  in  the 
Circuit  Court  and  recovered  $3,916.96  debt  and  $280 
damages. 

This  writ  is  prosecuted  to  reverse  that  last  judgment,  and 
thirty-six  errors  are  assigned. 

All  come  to  this;  that  debt  will  not  lie  on  a  judgment 
to  be  paid  in  coin,  and  that  the  interest  did  not  amount  to 
$280. 

In  our  arithmetic,  the  interest  was  but  $274.  But  if 
debt  will  not  lie,  the  judgment  is  useless  in  this  State,  for 
no  other  form  of  action  can  be  sustained.  Andrews  v. 
Montgomery,  19  Johnson  (N.  Y.)  162.  The  judgment  is  not 
a  contract.  Williams  v.  Waldo,  3  Scam.  264;  Eae  v.  Hul- 
bert,  17  lU.  572. 

The  sentence  "  a  judgment  is  a  contract "  in  Sharpe  v. 
Morgan,  44  111.  App.  346,  was  unnecessary  to  the  decision, 
and  the  subject  was  not  alluded  to  by  the  Supreine  Court  in 
affirming  the  same  case.     144  III.  382. 

The  defendant  in  error  remits  $6,  and  the  judgment  is  af- 
firmed for  $3,916.96  debt  and  $274  damages,  she  to  pay  the 
costs  of  this  writ  of  error. 
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Jacob  Enhn^  Joseph  Smart  and  Charles  Bacharach  y. 
The  Imperial  Building  Company^  for  the 
•  use  of  George  Cook. 

1.  JxTDOMEST— Dependent  upon  Another— Reversal. — Where  there  is 
one  judgment  dependent  upon  another,  the  reversal  of  the  principal 
judgment  reverses  both. 

Memorandam. — Garnishment.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Trial  by  the  court; 
finding  for  plaintiff;  appeal  by  defendaat  Heard  in  this  court  at  the 
March  term,  1894,  and  affirmed.    Opinion  filed  November  12,  189^ 

Ullmann  &  Hackeb,  attorneys  for  appellants. 

R.  W.  Mo&BisoN  and  Max  Eobinson.  attorneys  for 
appellee. 

Mb.  Justicb  Gary  delivered  the  opinion  of  the  Court. 

These  are  appeals  by  severjil  garnishees  summoned  under 
the  provisions  of  Sec.  1,  Ch.  62,  Garnishment,  upon  the 
judgment  from  which  a  writ  of  error  was  prosecuted  in 
Imperial  Bldg.  Co.  v.  Cook,  46  111.  App.  279. 

Our  decision  there,  reversing  the  judgment  of  the  Circuit 
Court,  has  been  reversed  by  the  Supreme  Court  at  the  Octo- 
ber term,  1894,  and  therefore  there  is  now  no  place  for  the 
application  of  the  doctrine  that  where  there  is  one  judgment 
dependent  upon  another,  the  reversal  of  the  principal  judg- 
ment reverses  both.  Cohen  v.  Smith,  33  111.  App.  344; 
Ailing  V.  Wenzall,  35  111.  App.  246;  S.  C,  133  111.  264. 

The  only  question  now  is  whether  the  Building  Company 
had  property  which  the  sheriif  ought  to  have  levied  upon; 
that  is,  whether  the  garnishee  process  is,  in  this  case,  an 
abuse  under  the  doctrine  of  Chanute  v.  Martin,  25  111.  63. 
The  burden  of  showing  the  facts  constituting  an  abuse  was 
upon  the  garnishees,  and  they  did  not  try  to  prove  that 
there  was  any  property  on  which  the  sheriff  could  have 
levied. 

The  case  shows  a  good  deal  of  general  understanding  that 
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the  building  company  had  a  valuable  leasehold  largely  in- 
cumbered, but  no  proof  of  it. 

The  hope  of  the  building  company,  in  whose  interest 
these  apjDeals  seem  to  be  prosecuted,  was,  no  doubt,  that  our 
error  in  the  other  case,  would  be  perpetuated  by  the  Su- 
preme Court. 

That  hope  failing,  the  judgments  against  the  garnishees, 
here  appealed  from,  are  affirmed. 
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1.  Appeals  from  Justices — Jurisdiction. — The  act  of  taking  an  ap- 
peal to  the  Circuit  Court  from  a  justice's  judgment  confera  jurisdiction 
on  the  Circuit  Court,  of  the  person  of  the  advei-se  party,  and  of  the  sub- 
ject-matter of  the  suit,  provided  the  justice  had  jurisdiction  of  such 
subject-matter. 

3.  Forcible  Detainer — Complaint  JurisdictionaL — In  an  action  of 
forcible  detainer,  a  complaint  in  writing  is  necessary.  The  absence  of 
it  defeats  the  jurisdiction. 

8.  Bill  op  Exceptions— Sufflciency,— A  bill  of  exception  containing 
the  phrase  "  here  insert  same,"  no  identity  of  the  papers  to  be  inserted 
being  shown,  nor  any  statement  that  they  were  offered  in  evidence,  is 
insufficient^ 

MemOFAndnm. — Forcible  detainer.  In  the  Circuit  Court  of  Cook 
County,  on  appeal  from  justice's  court;  the  Hon.  Richard  W.  Clifford, 
Judge,  presiding.  Trial  by  jury;  verdict  of  guilty:  judgment;  error  by 
defendant.  Heai'd  in  this  court  at  the  October  term,  1894,  and  affirmed. 
Opinion  filed  November  12,  1894. 

"William  H.  Sisson,  attorney  for  plaintiff  in  error. 


Brief  foe    Defendant    in    Error,   Walter  Sayler, 

Attorney. 

The  Circuit  Court  obtained  jurisdiction  of  this  cause  by 
the  appeal,  for  an  appeal  is  recognition  of  jurisdiction. 
Commissioners  of  Highways  of  Town  of  Oran  v.  Hoblit,  19 
Brad.  259.  Where  a  party  appears  and  submits  himself  to 
the  jurisdiction  of  the  court,  it  is  a  matter  of  no  conse- 
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quence  whether  the  summons  is  void  or  not,  or  even  whether 
there  is  any  process  at  all.  Baldwin  v.  Murphy,  82  111.  p. 
4S5. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

This  is  an  action  of  forcible  detainer,  appealed  by  the 
plaintiff  in  error  to  the  Circuit  Court,  from  a  judgment  of 
a  justice. 

The  bill  of  exceptions  shows  that  the  plaintiff  in  error, 
who  was  defendant  below,  objected  to  the  impaneling  of 
a  jury,  on  the  ground  that  the  justice,  and  therefore  the 
Circuit  Court,  had  no  jurisdiction;  and  his  position  on  that 
matter  is,  that  there  being  no  legal  service  of  the  summons, 
and  the  judgment  before  the  justice  being  by  default,  juris- 
diction failed.  The  appeal  gave  the  Circuit  Court  jurisdic- 
tion, if  the  justice  had  jurisdiction  of  the  subject-matter. 
Ohio  ife  Miss.  R.  R.  v.  McCutchin,  27  111.  9.  There  is  noth- 
ing in  that  objection.  The  absence  of  a  complaint  defeats 
the  jurisdiction.  Stolborg  v.  Ohnmaoht,  50  111.  4i2.  Here 
there  is  a  complaint. 

The  other  question  in  the  case  involves  the  construction 
of  a  lease  from  the  defendant  in  error  to  the  plaintiff  in 
error.  The  bill  of  exceptions,  as  contained  in  the  record, 
shows  the  beginning  of  the  testimony,  occupying  about  half 
of  page  47.  Then  page  48  is  a  notice  and  page  49  a  lease. 
Page  50  goes  on  with  the  testimony,  until  about  two-thirds 
of  the  way  down  is  this:  "Mr.  Saylor :  I  offer  the  two  in 
evidence,  lease  and  five  day  notice  (here    insert   same)." 

Then  the  testimony  is  resumed.  There  is  in  the  bill  no 
statement  that  pages  48  and  49  are  the  papers  meant  by 
**  here  insert  same."  No  identity  is  shown.  Nor  is  there 
any  statement  in  the  bill  that  those  papers  were  offered  in 
evidence. 

We  have  been  over  this  subject  many  times,  always  with 
the  same  conclusion,  that  such  a  bill  of  exceptions  does  not 
bring  the  papers  before  us.  The  last  case  is  Imperial  Hotel 
v.  Claflin,  decided  at  this  term.  We  can  not  review  the 
case  upon  its  merits.    The  judgment  is  affirmed. 
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ei7   iflo  !•    CoTJBTS-^Presumptions  in  Favor  of  Jurisdiction,— 'Etv&rj  reason* 

able  presumption  will  be  indulged  in  favor  of  the  jurisdiction  of  a  court 
of  general  jurisdiction,  and  the  finding  in  its  decree  or  judgment  that 
a  defendant  has  been  duly  served  with  summons  will  be  held  to  be 
jyrima  facie  evidence  of  the  fact. 

2.  Same— flow  far  the  Presumption  Prevails, — The  presumption 
from  a  recital  in  a  judgment  or  decree  of  the  service  of  summons  will 
prevail  only  where  there  is  nothing  in  the  record  to  rebut,  impeach  or 
contradict  it. 

3.  Service  op  Summons — Sufficiency  of, — Personal  service  upon  a 
defendant  in  an  action  at  law,  may  be  made  as  well  by  delivering  a 
copy  of  the  writ  as  by  reading  the  same  to  him. 

4.  SA.ME— Oyec^ — The  object  of  the  service  of  process  is  to  inform 
the  defendant  of  the  necessity  for  his  appearing  and  pleading  to  the 
action. 

5.  Same — A  Return  by  Delivering  a  Copy. — ^The  following  return  : 
**  Served  this  writ  on  the  within  named,  Robert  Law,  by  delivering  a 
copy  thereof  to  him  this  10th  day  of  April,  1891,"  upon  a  summons  in 
an  action  of  debt  upon  a  foreign  judgment,  shows  a  sufficient  service  of 
process  to  confer  jurisdiction  upon  the  court. 

If  emorand  um. — Debt  In  the  Circ  u* t  Court  of  Cook  County ;  the  Hon. 
Samuel  P.  McConnell,  Judge,  presiding.  Judgment  by  default  for 
want  of  plea;  error  by  the  defendant.  Heard  in  this  court  at  the  Octo- 
ber term,  1894,  and  affirmed.    Opinion  filed  November  12,  1894. 

Brief  for  Plaintiff  in  Error,  Robert  Mather  and  Henby 

S.  Waldron,  Attorneys. 

In  Belingall  v.  Gear,  3  Scam.  575,  the  sheriflF's  return  on 
a  scire  facias  to  foreclose  a  mortgage  was  as  follows :  "  Ex- 
ecuted this  20th  day  of  April,  1830,  by  reading."  Judg- 
ment was  rendered  by  default.  Holding  that  this  return 
did  not  comply  with  the  statute  which  required  the  sheriflF 
"  to  make  known  to  the  mortgagor  why  judgment  shall  not 
be  rendered,"  etc.,  the  court  said :  "  Before  a  court  is  au- 
thorized to  render  a  judgment  by  default,  it  m  ist  appear 
clearly  and  affirmatively,  by  the  return  of  the  officer 
charged  by  law  with  the  service  of  process,  that  the  defend- 
ant has  been  regularly  served.    The  return  should  show  the 
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time  and  mode  of  the  serdce,  and  on  whom  it  is  made.  It 
IS  this  service  which  gives  the  court  jurisdiction  over  the 
person  of  the  defendant,  and  without  it  or  his  voluntary 
^•ppearance  to  the  action,  its  proceedings  are  irregular  and 
erroneous." 

To  the  same  effect  is  Ogle  v.  Coffey,  1  Scam.  239. 
In  Wilson  v.  Greathouse,  1  Scam.  174,  it  is  said :  "  The 
plaintitf,  in  a  case  where  the  defendant  does  not  appear, 
proceeds  at  his  peril;  he  is  bound  to  see  that  all  antecedent 
proceedings  are  regular,  and  if  they  are  not,  he  necessarily 
consents  to  take  the  consequences  of  such  irregularities." 

In  Ball  V.  Shattuck,  16  111.  299,  the  court  say :     "  The 

niode  of  service  of  summons,  where  not  otherwise  provided 

^y  statute,  is  by  reading  the  same  to  the  defendants  and 

^b  of  them,  and  the  return  should  show  the  time  when, 

j^pon  whom,  and  how  the  service  was  made."     The  foUow- 

^^  -form  may  be  adopted  in  cases  where  the  statute  does 

^ot  otherwise  provide: 

^I    <lid,  on  the day  of 18 — ,  serve  this  writ,  by 

^fiding  the  same  to  the  within  named  A.  B.     Dated  this 

"- ^SLJ  of 18—. 

C.  D.,  Sheriff  of  H.  C,  111." 
^^t^r  this  express  direction  to  the  sheriff  as  to  manner  of 
inalcing  service  of  summons,  there  would  seem  to  be  no  rea- 
son oir  excuse  for  making  mistakes.     But  the  question  arose 
^S^i^>   and  in  Botsford  v.  O'Conner,  57  111.,  at  page  77,  the 
^^&Ua.ge  quoted  supra,  from  Ball  v.  Shattuck,  was  quoted 
anl  a^pproved.    And  in  McNab  v.  Bennett,  66  111.,  page  161, 
tue  coiirt  repeats :     "  Service,  under  our  law,  means  to  read 
the  w jrit  to  the  party." 

^-  O.  Johnson,  attorney  for  defendants  in  error. 

^^^  Justice  Shepabd  delivered  the  opinion  of  the  Court. 

'^  Judgment  by  default  was  rendered  in  the  Circuit  Court 
itt  an  action  of  debt  upon  a  foreign  judgment. 

^'^e  sheriff's  return  upon  the  summons  shown  in  the  rec- 
^^  Was,  omitting  signature,  as  follows : 


I 
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"  Served  this  writ  on  the  within  named .  Robert  Law,  by 
delivering  a  copy  thereof  to  him  this  10th  day  of  April, 
1891." 

The  summons  was  made  returnable  to  the  April  term, 
1891,  of  the  Circuit  Court,  and  that  term  beginning  on 
April  20th,  the  service,  if  good,  was  in  time  for  the  term  to 
which  the  writ  was  returnable. 

The  declaration,  however,  was  not  filed  until  April  11, 
1891,  which  was  one  day  too  late  to  entitle  the  plain tiflF  to 
a  default  and  judgment  at  the  April  term,  even  though  the 
service  by  delivering  a  copy  of  the  writ  was  a  lawful  service. 

At  the  May  term  the  judgment  by  default  was  entered, 
without  the  issuance  or  service  of  any  other  writ,  so  far  as 
is  shown  by  the  record,  except  by  the  recitals  of  the  judg- 
ment itself.  The  recital  of  the  judgment  roll  as  to  service 
of  the  summons,  is  as  follows : 

"  It  appearing  to  the  court  that  due  personal  service  of 
summons  issued  in  said  cause,  has  been  had  on  the  defend- 
ant for  at  least  ten  days  before  the  first  day  of  this  term." 

That  every  reasonable  presumption  will  be  indulged  in 
favor  of  the  jurisdiction  of  a  court  of  general  jurisdiction, 
and  that  its  findings  in  its  decree  or  judgment  that  a  de- 
fendant has  been  duly  served  with  summons,  will  be  held 
to  he  prima  fade  evidence  of  that  jurisdictional  fact,  is  a 
well  settled  rule  in  this  State.  Timmerman  v.  Phelps,  27 
111.  496;  Coursen  v.  Hixon,  78  111.  339;  Turner  v.  Jenkins, 
79  111.  228;  Haworth  v.  Huling,  87  111.  23. 

In  the  last  two  cases  cited,  one  or  more  terms  of  court 
had  intervened  between  the  term  to  which  the  summons 
that  was  defectively  served  was  returnable,  and  the  term  at 
which  the  judgment  was  rendered;  and  it  was  held  that  the 
presumption  arose  from  the  recitals  in  the  decree  of  due 
service  of  process  upon  the  defendants,  that  another  sum- 
mons than  the  one  appearing  in  the  record  had  been  issued, 
returnable  to  the  next  term  of  court  and  duly  served,  but 
lost  from  the  files  or  omitted  from  the  record. 

In  the  first  case  cited,  Timmerman  v.  Phelps,  the  return 
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of  service  of  the  summons  was  signed  by  a  deputy  sheriflf  as 
such,  without  using  the  name  of  the  sheriff,  and  it  being  re- 
cited in  the  decree  that  process  had  been  duly  served  on  the 
defendant,  it  was  held  that  it  would  be  presumed  that  it 
had  been  made  to  appear  in  some  way  to  the  court  below 
that  the  sheriff  was  dead,  in  which  event  the  deputy  sheriff 
had  the  authority,  under  the  statute,  to  sign  the  return  in  his 
own  name. 

In  the  other  case,  Coursen  v.  Hixon,  it  did  not  appear  in 
what  manner  process  was  served  upon  one  Young,  a  defend- 
ant jointly  sued  with  one  against  whom  a  scire  facias  was 
issued,  to  make  him  a  party  to  a  judgment  against  Young, 
and  it  was  contended  by  the  defendant  in  the  scire  facias 
proceeding,  that  the  record  did  not  show  jurisdiction  in  the 
court  below  to  enter  judgment  against  Young;  but  the  judg- 
ment reciting  that  due  service  of  process  was  had  upon 
J^oung  and  the  record  containing  nothing  to  impeach  or 
^ntradict  the-recital,  the  judgment  was  held  to  be  regular. 
. .  ^  state  these  cases  to  show  the  extent  to  which  presump- 
^QUs  in  favor  of  jurisdictional  recitals  in  decrees  and  judg- 
Sletit^  exist. 

j^tit  such  presumptions  are  only  prima  facie,  and  prevail 
oo3.y  where  there  is  nothing  in  the  record  to  rebut,  impeach, 
or  oontradict  them.     See  above  cases. 

I^  the  declaration  had  been  filed  in  time  for  a  default  at 
the  A^pril  term,  there  might  have  been  room  for  a  presump- 
tion t:o  arise  from  the  fact  that  no  default  was  taken  until 
at  tih^  May  term,  that  another  summons  was  issued  return- 
^^le  to  the  Mav  term,  and  was  dulv  served,  and  had  become 
*^^»  as  was  held  in  Turner  v.  Jenkins,  and  Haworth  v. 
^^liiig,  sujpra^ 

■^^t  we  think  that  presumption  is  fairly  rebutted  from  the 
^^ct  that  because  the  declamtion  was  not  filed  in  time  no  de- 
lavilt  could  have  been  taken  at  the  April  term. 
.  ^li^  only  justifiable  presumption  of  fact  upon  the  record, 
^^  ^t^a.t  regard,  is,  in  our  opinion,  that  the  cause  was  con- 
t^^U^^i  to  the  May  term,  not  to  obtain  a  better  service  upon 
^^o tiler  summons,  but  because  the  declaration  was  filed  too 
^^^  to  admit  of  an  earlier  default. 
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The  failure  to  file  the  declaration  in  time  was  a  conclusive 
reason  why  default  was  not  and  could  not  have  been  taken 
until  at  the  May  term,  and  being  conclusive,  it  rebuts  all  pre- 
sumption of  a  fact  that  rests  upon  the  legal  fiction  that  the 
continuance  was  for  some  purpose  of  which  the  record  fur- 
nishes no  evidence. 

Moreover,  it  appears  from  the  return  on  the  summons  that 
the  defendant  was  found. 

The  authority  for  the  issuance  of  an  alias  summons,  with- 
out an  order  of  court,  is  found  in  Section  9,  Chapter  110, 
Revised  Statutes,  and  is  as  follows : 

^'  Whenever  it  shall  appear,  by  the  return  of  the  sheriflF  or 
coroner,  that  the  defendant  is  not  found,  the  clerk  shall,  at 
the  request  of  the  plaintiff,  issue  another  summons  or 
capias,  as  the  case  may  be,  and  so  on  until  service  is  had." 

Except,  therefore,  when  the  return  of  "  not  found "  is 
made,  the  clerk  has  no  authority  to  issue  an  alias  summons, 
unless  upon  an  order  of  court.  Berry  v.  Krone,  46  111.  App. 
82;  Peck  v.  La  Roche,  86  Ga.  314;  12  S.  E.  Rep.  638. 

The  record  is  destitute  of  any  order  of  court  directing 
the  issuance  of  another  summons  because  of  a  defective  serv- 
ice upon  the  defendant  who  w^as  found,  or  for  any  other 
reason. 

There  being,  then,  no  authority  in  the  clerk  without  an 
order  of  court  to  issue  an  alias  summons  where  it  is  shown 
by  the  return  on  the  original  summons  that  the  defendant 
was  found,  and  no  order  of  court  appearing  to  have  been 
made,  and  the  presumption  being  that  the  cause  was  con- 
tinued to  the  May  term  because  the  declaration  was  not 
filed  in  time  for  a  default  at  the  April  term,  we  think  this  com- 
pletely rebuts  the  jor^7n,a yaci^  presumption  arising  from  the 
recital  in  the  judgment  that  there  was  due  service  of  an- 
other summons  than  the  one  shown  in  the  record. 

We  are,  therefore,  forced  to  the  conclusion  that  the  only 
summons  that  issued  and  the  only  service  that  was  had 
upon  the  defendant,  was  the  summons  upon  which  the  re- 
turn was  made  as  above  set  forth. 

The  question  then  arises,  was  the  service  of  the  summons 
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by  delivering  a  copy  to  the  defendant  such  a  service  as 
gave  jurisdiction  to  the  Circuit  Court,  of  the  person  of  the 
defendant,  and  to  enter  judgment  against  him. 

The  statute,  Sec.  4  of  the  Practice  Act,  relating  to  the 

service  of  summons  generally,  and  the    return   thereof, 

merely  provides  that  "  it  shall  be  the  duty  of  the  sheriff  or 

coroner  to  serve  all  process  of  summons    *    *    *    and  to 

make  return  of  such  process  to  the  clerk  who  issued  the 

same,  by  or  on  the  return  day,  with  an  indorsement  of  his 

service,  the  time  of  serving  it,  and  the  amount  of  his  fees." 

It  does  not  provide  in  what  manner  the  service  shall  be 

made,  whether  by  reading  or  the  delivery  of    a    copy 

thereof. 

In  numerous  kinds  of  suits  and  proceedings,  both   in 

courts  of  record  and  before  justices  of  the  peace,  where 

the  defendants  are  found,  like  in  replevin,   attachment, 

^rnishment,  attachment  of  water  craft,  and  proceedings  to 

seJI  the  real  estate  of  a  decedent  to  pay  debts,  the  statutes 

pmvide  that  in  some  of  the  cases  named  the  summons  shall 

^  served  by  "  reading "  the  same,  and  in  other  cases  by 

"reading  "  or  "  delivering,"  or  " leaving"  a  copy  thereof. 

In    chancery,  in  suits  for  forcible  entry  and   detainer 

l^oainst  corporations,  in  eminent  domain  proceedings,  and 

^  Various  other  suits  and  proceedings,  the  statutes  provide 

for  Service  of  the  summons  where  the  defendants  are  found, 

"J^  **  leaving  "  or  "  delivering  "  a  copy  thereof.     It  may  not 

^  denied  that  the  statutes  might  provide  for  a  particular 

lorrci     of  service  in  every  case,  and  the  only  troublesome 

^'^^Btion  is,  what  will  amount  to  a  legal  service  of  a  sum- 

^oris  so  as  to  confer  jurisdiction  in  cases  where  the  statute 

pr^Boirtbes  no  form  or  manner  of  service. 

■f '"^  IBall  V.  Shattuck,  16  111.  299,  Botsford  v.  O'Conner,  57 
^  'J'a,  and  McNab  v.  Bennett,  66  111.  157,  it  is  said,  in  sub- 
*^^o^j  that  in  cases  where  it  is  not  otherwise  provided  by 
^^^^"te,  the  mode  of  service  of  summons  is  by  reading  the 
^^*^^  to  the  defendants. 

^Ut  with  profound  deference  for  the  utterances  of  the 
"Spireme  Court,  whether  upon  questions  directly  involved, 
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or  as  argument  and  by  way  of  illustration  merely,  it  was 
not  necessary  to  the  decision  of  either  of  those  cases  that 
what  was  said  in  the  opinions  filed  therein,  should  have  been 
said,  and  the  doctrine  of  stare  decisis  does  not  flow  from 
them  in  regard  to  the  question  before  us. 

All  that  was  decided  in  the  first  case  cited  was  that  the 
return  of  a  summons  which  did  not  show  how  or  when  the 
summons  was  served  conferred  no  jurisdiction  upon  the 
court  below. 

The  second  case  cited  decided  only  that  a  return  which 
failed  to  show  how  the  writ  was  served  conferred  no  juris- 
diction. 

In  the  third  case  cited  the  decision  was  that  a  return  of 
the  service  of  a  capias  which  stated  that  the  writ  had  been 
executed  "  by  arresting  the  defendant,  who  is  now  in  jail," 
was  not  a  good  service,  because  "  there  may  be  an  arrest 
without  service  and  service  without  an  arrest." 

And  in  each  case  it  was  held  that  the  return  as  made 
showed  no  lawful  service. 

The  question  of  the  sufficiency  of  a  return  of  service 
either  by  "  reading  "  or  by  "  delivery  of  a  copy,"  the  return 
in  all  other  respects  being  good,  was  not  involved  in  either 
of  the  cases  cited,  and  what  was  said  in  either  of  the  opinions 
was  in  fact  but  by  way  of  illustration. 

If  by  what  was  said  in  either  case  it  was  meant  that  at 
common  law  the  method  of  service  was  by  "  reading  "  the 
summons  to  the  defendant,  we  respectfully  submit  that 
historically  speaking,  the  statement  is  not  quite  accurate. 

According  to  Blackstone  (book  3,  p.  279),  in  all  personal 
writs  for  injuries  not  against  the  peace,  the  summons  is  de- 
scribed as  being  a  warning  to  appear  in  court  at  the  return 
of  the  original  writ  (when  actions  were  commenced  by  orig- 
inal writ,  instead  of  as  now  by  writ  of  summons)  given  to 
the  defendant  by  two  of  the  sherifTs  messengers  called  sum- 
moners,  either  in  person  or  left  at  his  house. 

In  real  actions  the  warning  was  by  erecting  a  white  stick 
on  the  defendant's  grounds. 

See,  also,  Bouvier's  Law  Dictionary,  title  "  Process." 
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That  the  *'  warning "  in  personal  actions,  when  not  left 
at  the  house,  was  verbal  and  not  by  reading,  is  quite  clearly 
inferable  from  what  is  said  on  page  280 — "  if  the  defend- 
ant disobeys  this  verbal  monition,"  then,  etc. 

Beyond  this  reference  to  Blackstone  we  are  without  handy 
means  of  ascertaining  the  manner  of  service  of  a  summons 
at  common  law.  In  Tidd's  Practice,  109,  it  is  said :  "  The 
first  process  or  proceeding  upon  the  original  writ  *  *  * 
is  a  summons  or  warning  to  appear  *  *  *  which  is 
made  out  by  the  plaintiflf's  attorney  for  the  sheriff,  and  de- 
livered by  one  of  his  officers  to  the  defendant,  or  left  at  the 
usual  place  of  his  abode." 

The  earliest  statutory  regulation  of  the  manner  of  service 
which  we  have  means  of  verifying,  is  that  of  12  George  I, 
Ch.  29,  S.  1,  which  in  terms  requires  "  personal  service  on 
the  defendant." 

The  statute  of  2  William  lY,  Ch.  39,  S.  31,  requires  service 
"as  heretofore,"  and  that  is  said  by  Chitty  (General  Prac- 
tice, Vol.  3,  p.  260),  to  refer  to  the  statute  of  George  I,  above 
Inferred  to. 
-Although  these  statutes  are  too  recent  to  be  embraced  in 
the  common  law  as  adopted  by  this  State,  they  are  cited  for 
*w;?torical  illustration,  and  the  statutes  of  15  and  16  Vict., 
^*-  Te,  S.  17  (Jacob's  Fisher's  Digest,  title  "  Practice,"  sub- 
*>ision  ''  Service,"  and  "  Dispensation  with  Service,"  10537 
«Q(1    10543),  continue  the  same  requirement  that  the  service 
8a  ft. IX  as  heretofore  be  personal,"  wherever  practicable. 
*^t^o  inference  is  not  unreasonable  that  those  statutes  have 
l^ti'G'I^T  declared  the  common  law  as  existing  before  them, 
m  i^^^  xiiring  that  the  service  shall  be  **  personal." 

*^*^^-t  "personal"  service  may  be  as  well  by  delivering  a 
coi>y   ^-^j  |.^    ^j^^  ^^  ^jjg  defendant  as  bv  readino^  the  same  to 

.  ^"-s  ot,  as  said  by  Blackstone,  by  verbally  informing  him  of 
iv8  '•^^cjuirements  or  by  leaving  it  at  his  house,  does  not  seem 
^^  ^"^c^  tiire  much  argument, 

1*lie  very  object  of  the  service  of  process  is  to  inform 
tte  intended  defendant  of  the  necessity  for  his  appearing 

^^^    pleading  to  the  action."     Chitty's  General  Practice, 

^^1-  3,  p.  264. 
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Whatever  force  may  have  existed  in  the  j^ears  when  but 
few  knew  how  to  read,  in  the  requirement  that  a  defendant 
should  be  told  by  "  summoners  "  what  was  required  of  him 
by  the  writ,  or  should  have  the  writ  read  to  him,  appears  to 
us,  in  the  absence  of  either  statute  or  binding  decision,  to 
no  longer  exist;  and  that  when  the  statute  prescribes  only 
that  a  writ  shall  be  served,  without  s.pecifying  the  manner 
of  service,  we  may  well  hold  that  in  these  days  of  a  general 
knowledge  of  reading,  the  method  of  serving  by  delivering 
a  copy — a  mode  specifically  provided  by  statute  in  so  many 
cases — as  fully  informs  the  defendant  of  what  is  required  of 
him  as  can  be  done  by  word  of  mouth. 

We  therefore  hold  that  the  service  by  delivering  a  copy 
of  the  summons  to  the  defendant  was  a  valid  service,  and 
the  judgment  will  be  affirmed. 

r 

Mr.  Presiding  Justice  Waterman. 

I  think  that  the  legislature  should  enact  that  service  of 
process  shall,  in  all  cases  at  law,  be  by  delivery  of  a  copy; 
such  legislation  would  be  prospective  only  in  its  operation. 

A  decision  that  service  in  such  manner,  without  reading, 
is  sufficient,  is  necessarily  retroactive.  It  must  be,  in  effect, 
a  statement  of  what  the  law  has  in  this  State  ever  been. 
The  Supreme  Court  have  certainly  led  the  public  to  believe 
that,  at  law,  service  of  summons  without  reading,  was  in- 
sufficient. Such  has  been  the  general  understanding  upon 
which  litigants  and  the  bar  have  acted. 

To  now  declare  that  the  utterances  of  the  court  of  last 
resort  were  unwarranted  and  mistaken,  and  that  in  relying 
thereon,  parties  have  placed  themselves  in  peril  of  having 
judgments  entered  against  them  upon  service  heretofore 
treated  as  insufficient,  may  be  fraught  with  Consequences 
not  only  troublesome  but  unjust. 

Mr.  Justice  Gary. 

I  entirely  concur  in  the  opinion  of  Judge  Shepard. 

I  write  only  to  protest  against  the  doctrine  of  the  cases 
commented  upon,  that  a  court  should  be  presumed  to  have 
jurisdiction  because  it  saj'^s  that  it  has  it,  when,  if  it  ever  did 
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have  jurisdiction,  the  manner  of  acquiring  it  was  of  record, 
and. there  is  no  record  existing. 

A  decree  in  chancery  granting  relief  is  erroneous,  unless 
the  facts  on  which  it  is  based,  or  evidence  to  prove  thera, 
safficient  to  justify  the  decree,  are  in  the  record.  The 
opinion  of  the  chancellor  as  to  conclusions  is  not  accepted. 
Why  should  it  be  as  to  whether  a  party  has  been  duly 
served,  when  it  don't  appear  that  he  was  served  at  all  ? 
RandaU  v.  Songer,  16  111.  27. 


The  Werner  Company,  a  Corporation,  etc,,  v.  First 
National  Bank  of  Hiamisbarg. 

1.  BUiL  IN  Geascery^ Sufficient  Veriflcation,---The  foUowing  affi- 
davit appended  to  a  bUl  for  an  injunction  was  held  to  be  an  insufficient 
Terification. 

State  of  Illinois,  County  of  Cook,  ss.  Henry  W.  Prouty,  being  first 
duly  sworn,  on  his  oath  says  he  is  the  agent  in  this  behalf  of  the  First 
National  Bank  of  Miamisburg,  the  complainant,  whose  name  is  sub- 
scribed to  the  foregoing  bill  of  complaint;  that  he  has  read  said  bill  of 
complaint,  and  knows  the  contents  thereof,  and  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  matters  and  things  therein  stated 
upon  information  and  belief,  and  that  as  to  those  matters  and  things  he 
believes  it  to  be  true. 

Henry  W.  Peouty. 

Snbecribed  and  sworn  to  before  me  this  23d  day  of  June,  A.  D.  1894. 
[seal  J  William  G.  Wise,  Notary  Public. 
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Xemorandnm. — Bill  for  an  injunction.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Appeal  from 
an  order  granting  an  injunction.  Heard  in  this  court  at  the  October 
term,  1894.    Reversed  and  remanded.    Opinion  filed  November  12, 1894.  ^ 

Appellant's  Bbiep,  Newman  &  Nobthrup,  Attorneys. 

In  the  case  at  bar,  the  affidavit  is  a  substantial  copy  of 
the  affidavit  used  in  the  bill  filed  in  the  case  of  Brabrook 
Tailoring  Co.  v.  Belding  Bros.  Co.,  40  111.  App.  326,  in 
which  the  court  savs :  "  This  is  not  a  sufficient  verification; 
it  amounts  to  no  more  than  a  statement  that  William  Strat- 

Vol  LV   SI 
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ton  believes  the  contents  of  the  bill  are  true;"  citing  numer- 
ous decisions. 

The  affidavit  in  the  case  at  bar  is  identical  with  the  one 
in  Stirlen  v.  Neustadt,  50  111.  App.  378.  There  the  court 
says,  on  page  379 :  "  That  form  of  verification  has  been 
repeatedly  condemned  by  this  court.  We  are  aware  of  no 
recognized  precedent  that  sanctions  such  a  form  of  verifica- 
tion." 3  Daniell's  Chancery  PL  &  Pr.,  2171;  1  Barbour's 
Chancery  Pr.,  44;  Puterbaufi;h's  Chancery  PL  &  Pr.  (3d 
edition),  490;  Am.  &  Eng.  EncJ^  of  Law,  Vol.   10,  p.  1004. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

June  23, 1894,  the  appellee  filed  in  the  Circuit  Court  a  judg- 
ment creditor's  bill  against  Alexander  Belford,  the  alleged 
judgment  creditor,  to  which  bill  the  api)ellant  was  made  a 
defendant.  An  order  for  an  injunction,  without  notice  to 
anybody,  and  without  any  bond,  was  made  by  the  court  the 
same  day,  and  from  that  order  this  appeal  is  prosecuted. 
Besides  the  bill,  and  some  copies  of  alleged  documents, 
nothing  was  presented  to  the  court,  except  affidavits  at- 
tached, as  follows : 

"  State  of  Illinois,  ) 
County  of  Cook,     )     '    Henry  W.  Prouty,  being   first 

dulv  sworn,  on  his  oath  savs  that 
he  is  the  agent  in  this  behalf  of  the  First  National  Bank  of 
Miamisburg,  the  complainant,  whose  name  is  subscribed  to 
the  foregoing  bill  of  complaint;  that  he  has  read  said  bill 
of  complaint  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  and  things  therein  stated  upon  information  and  be- 
lief, and  that  as  to  those  matters  and  things,  he  believes  it 
to  be  true. 

(Signed)    Henry  W.   Prouty. 

Subscribed  and  sworn  to  before  me  this  23d  day  of  June, 
A.  D.  1894. 

William  G.  Wise. 
[Notarial  Seal.]  Notary  Public." 
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"  State  of  Illinois,  ) 
County  of  Cook,     j  ^• 

In  the  Circuit  Court  op  Cook  County. 
July  term,  A.  D.  1894. 
The  First  National  Bank")  j^  chancery. 


OF  Miamisburg 

V. 

Alexander  Bblford  et  al. 


Gen.  No. — 


Henry  W.  Prouty,  being  first  duly  sworn,  on  his  oath 
says  that  he  is  the  agent  in  this  behalf  of  the  First  Na- 
tional Bank  of  Miamisburg,  the  complainant  in  the  above 
entitled  cause,  and  that  affiant  is  advised  and  believes,  and 
so  states  the  fact  to  be,  that  the  rights  of  said  complainant 
in  said  cause  will  be  unduly  prejudiced  if  the  injunction  in 
said  cause,  and  which  is  prayed  for  in  the  foregoing  bill  of 
complaint^is.  not  issued  immediately  or  without  notice  to 
the  defendants  in  said  cause. 

(Signed)        Henry  W.  Prouty. 

•  Subscribed  and  sworn  to  before  me  this  23d  day  of  June, 
A.  D.  1894. 

William  G.  Wise, 
[Notarial  Seal.]  Notary  Public." 

•In  view  of  the  many  decisions  by  this  court  that  affidavits 
like  the  first  affidavit  above  copied  are  not  sufficient  to  base 
action  upon  (Stirlen  v.  Neustadt,  50  111.  App.  378),  the 
appellee,  not  appearing  here,  has  probably  not  thought  it 
worth  while  to  attempt  to  sustain  the  order  appealed  from. 

As  to  the  second  affidavit,  when  a  statute  requires  that  a 
certain  conclusion  shall  be  made  to  "  appear  "  as  a  ground  of 
proceeding  by  any  tribunal,  the  facts  from  which  that  con- 
clusion follows  must  be  proved  to  that  tribunal,  and  it 
should  not  accept  the  opinion  of  anybody  else  upon  that 
matter.    Mackubin  v.  Smith,  5  Minn.  367;  5  Gilfillan,  296. 

Ve  need  not  dispose  of  this  case  on  that  ground,  and 
therefore  confine  the  present  decision  to  the  first  ground 
stated. 

Ve  do  not,  on  this  record,  look  into  the  sufficiency  of  the 
bill.   How  the  appellant  could  be  prejudiced  by  the  injunc- 
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tion  does  not  appear,  but  it  had  the  right  to  get  rid  of  it. 
A  court  of  chancery  is  sometimes  very  sensitive. 

The  order  granting  an  injunction  is  reversed  and  the  cause 
is  remanded,  with  directions  to  dissolve  the  injunction  as  to 
appellant. 
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Isaac  Hess  and  Joseph  Hess  t.  Edward  A.  Bosentlialy 

Administrator. 


1.  Verdict — To  he  Affirmed  if  Justified. — If  upon  the  facts,  the  ver- 
dict of  a  jury  can  be  justified  upon  any  correct  theory  of  law  applicable 
to  them,  the  judgment  should  be  affirmed. 

2.  Variance — Must  be  Raised  in  the  Trial  Court, — A  variance  be- 
tween the  pleadings  and  the  proof  can  not  be  first  raised  in  the  Appellate 
Court.  It  should  have  been  pointed  out  in  the  court  below,  where  it 
could  have  been  removed  by  amendment 


Memorandnm. — ^Action  for  damages.  Death  from  negligence.  In 
the  Circuit  Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge, 
presiding.  Declaration  in  case;  plea  of  not  guilty;  trial  by  jury;  verdict 
and  judgment  for  plaintiff;  appeal  by  defendants.  Heard  in  this  court 
at  the  October  term,  1894,  and  affirmed.  Opinion  filed  November  12, 
1894. 

Appellants'  Brief,  Rosenthal,  Ktirz  &  Hieschl,  and  Byah 

&  Weinschenk,  Attorneys. 

Deceased  clearly  assumed  the  risk.  There  was  nothing 
hidden,  secret,  unusual  or  complicated.  Two  large  vats, 
touching  end  to  end,  broad  daylight,  one  with  a  lid  on,  and 
(if  plaintiffs'  witness  is  to  believed)  the  other  with  the  lid 
off;  deceased  sees,  feels,  hears  and  smells  the  boiling  of  tal- 
low in  the  two  kettles  and  its  flowing  into  Vat  No.  2;  he 
gets  upon  the  lid  of  vat  No.  1  to  work  there;  it  certainly 
needs  no  citation  of  authorities  to  demonstmte  that  he  as- 
sumed the  open  and  apparent  risk  caused  by  the  proximity 
of  the  uncovered  vat  No.  2.  Plain  and  obvious  risks  are 
assumed.    Foley  v.  E.  L.  Co.,  54:  N.  J.  L.  411,  24  Atl.  4S7; 
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Swoboda  v.  Ward,  40  Mich.  424;  lUick  v.  K.  K.,  67  Mich. 
637,  35  N.  W.  708;  Laning  v.  Ry.  Co.,  49  N.  Y.  521;  Gibson 
V.  Ry.  Co.,  63  K  Y.  4i9;  Odell  v.  Ry.  Co.,  120  N.  Y.  325,  24 
K  E.  478;  Powers  v.  Ry.  Co.,  98  N.  Y.  274;  Clark  v.  Ry. 
Co.,  28  Minn.  128,  9  K  W.  581;  Piatt  v.  Ry.  Co.,  84  Iowa, 
694,  51  K  W.  254. 

So  held  in  a  case  in  which  there  were  complicated  railroad 
tracks,  and  it  was  night,  and  plaintiff  had  only  a  lantern  to 
light  the  way,  and  had  never  been  there  before.     Randall  v. 

B.  &  O.  R.  Co.,  109  U.  S.  478. 

A  foreman,  or  even  a  superintendent,  leaving  a  door  open 
(through  which  deceased  fell  into  the  sea)  is  held  to  be  dis- 
charging only  a  servant's  duty;  the  master,  by  supplying 
the  door,  had  fully  performed  his  own  duty.  Geoghegan  v. 
Atlas  S.  Co.,  22  N.  Y.  Sup.  749. 

So  held  also  as  to  a  superintendent  negligently  dropping 
a  hatch  upon  an  employe;  the  master  is  not  liable.  Hussy 
V.  Conger,  112  K  Y.  614. 

Even  as  to  parts  of  machinery  wearing  out,  the  master 
does  his  full  duty  by  supplying  new  ones,  and  it  is  the  serv- 
ant's duty  to  adjust  them.  M.  M.  &  M.  Co.  v.  Erling,  148 
IlL  521-531;  Benn  v.  Null,  65  Iowa,  407;  McGee  v.  Boston 

C.  C,  139  Mass.  44;  Smith  v.  Lowell,  124  Mass.  114. 
Master  not  liable  where  engineer  continues  using  machine 

after  a  clamp  breaks.     Phila.  v.  Davis,  111  Pa.  St.  597. 

Master  not  liable  where  captain  of  a  lighter  allowed  a 
rope  to  wear  out.    Johnson  v.  B.  T.  Co.,  135  Mass.  209. 

Nor  where  foreman  on  a  derrick  improperly  used  the 
ropes.    McKinnon  v.  Norcross,  148  Mass.  533. 

A  master  is  not  liable  for  the  falling  of  a  derrick  from 
which  a  co-servant  had  negligently  unfastened  a  rope.  Neil- 
son  V.  Gilbert,  23  N.  W.  Rep.  666. 

Nor  for  neglect  in  not  bracing  a  derrick  with  ropes.  Neu- 
bauer  v.  N.  Y.,  etc.,  Co.,  4  N.  E.  Rep.  125. 

Nor  for  insecure  scaffold,  where  sufficient  material  has 
been  supplied  by  the  master.  Armour  v.  Hahn,  111  U.  S. 
318. 

Nor  for  too  weak  a  pin  used  in  fastening  a  rope,  where  a 
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stronger  one  had  been  supplied.  Harmes  v.  Sullivan,  1 
Brad.  255. 

Nor  for  the  servant's  neglect  in  allowing  appliance  for 
stacking  lumber  to  become  weak  and  defective.  Baldwin 
V.  St.  Louis,  63  Iowa,  212. 

Liability  is  not  determinable  from  the  rank  or  gradation 
of  the  negligent  person,  but  from  the  nature  of  the  aet  per- 
formed or  omitted.  CuUen  v.  Norton,  126  N.  Y.  1;  26  N. 
E.  905  and  cases  cited;  Lindvall  v.  Woods,  41  Minn.  212, 
and  cases  cited. 

Appellee's  Brief,  Moses  Salomon  and  George  W.  Brandt, 

Attorneys. 

In  Laler  v.  C,  B.  &  Q.  R.  E.,  52  111.  402,  Chief  Justice 
Breese  answers  the  position  of  counsel  for  appellants, 
saying : 

"  This  case  shows  a  case  of  a  person  injured  while  engaged 
in  a  sphere  of  employment,  and  under  the  command  of  his 
superior,  different  from  the  one  in  which  he  had  engaged  to 
serve.  So,  in  this  case,  the  deceased  engaged  to  perform 
work  only  ordinarily  hazardous;  he  was  compelled  to  do 
work  extra  hazardous,  by  which  he  lost  his  life.  The  law 
would  be  lamentably  deficient  did  it  furnish  no  remedy  in 
such  a  case." 

So  Cooley,  in  his  work  on  Torts,  555,  declares  the  law : 

"  The  master  may  also  be  negligent  in  commanding  the 
servant  to  go  into  exceptionally  dangerous  places  or  subject 
himself  to  risks  which,  though  he  may  be  aware  of  the  dan- 
ger, are  not  such  as  he  may  have  reason  to  expect  or  con- 
sider as  being  in  the  employment."  Also  see  C.  &  A.  Ry. 
V.  May,  108  111.  288;  N.  W.  v.  Johnson,  27  App.  352;  R. 
E.  Co.  V.  Lowe,  17  Wall.  (U.  S.  )  553;  Chicago  v.  Bayfield, 
37  Mich.  205;  Indianapolis  v.  Iowa,  10  Ind.  554;  Stevens 
v.  Hannibal,  9  S.  W.  Rep.  589;  Chicago  Dredging  &  Dock 
Co.  V.  McMahon,  30  111.  App.  358;  Fraser  v.  Hand,  33  111. 
App.  153;  Stearns  v.  Reidy,  38  111.  App.  246. 

The  jury  have  passed  upon  all  questions  of  fact  raised  in 
appellants'  brief,  and  their  conclusion  is  fully  justified  by 
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the  evidence;  this  court  does  not  in  such  cases  disturb  the 
finding.  Peoria  v.  Babbs,  23  111.  App.  464;  School  v.  Crews, 
23  111.  App.  367;  Chicago  v.  Krueger,  23  111.  App.  639; 
Nit  V.  Whiteside,  27  111.  App.  463;  Hamburg  v.  Levy,  27 
111.  App.   570. 

Mr.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  appellants  conducted  a  slaughter  house,  and  employed 
Alter  Uchineck  as  a  common  laborer,  and  his  first  employ- 
ment was  in  salting  hides. 

On  the  morning  of  his  death  he  was  put  at  work,  standing 
upon  the  top  of  a  box,  some  four  feet  high,  four  feet  and  a 
half  wide,  and  five  feet  and  ten  inches  long,  raking  cooked 
oflfal  upon  the  top  of  the  box,  from  the  opening  in  a  tank 
standing  by  the  side  of,  and  the  bottom  on  a  level  with,  the 
top  of  the  box.  By  the  end  of  the  box  where  he  stood  was 
another  like  box  and  tank,  but,  as  the  declaration  and  the 
testimony  on  the  part  of  the  appellee  are,  with  no  cover  on 
that  box.  This  box  had  in  it  a  quantity  of  hot  fat.  Uchi- 
neck was  heard  crying  out,  and  men  ran  to  him  an  J  4ook 
him  out  of  the  hot  fat  in  the  box,  but  he  was  so  badly  burned 
that  he  died  in  two  days.  He  was  thirty-eight  years  old  and 
left  a  widow  and  children.  The  appellee  is  his  administra- 
tor, and  this  suit  is  for  damages  for  his  death. 

The  place  was  well  lighted,  and  there  is  not  a  hint  in  the 
evidence  as  to  how  or  why  he  got  into  the  box  with  the  hot 
fat  in  it. 

Though  but  a  common  laborer  he  was  a  man  of  mature 
years,  and  all  the  surroundings  were  obvious.  Did  he  slip 
into  the  box  because  the  cover  of  the  one  he  worked  on  was 
slippery,  or  did  he  absent-mindedly  step  in  ?    No  one  knows. 

A  movable  cover  was  provided  for  the  box  which  had  the 
hot  fat  in  it,  and  the  testimony  on  the  part  of  the  appellee 
is  that  it  was  lying  outside  of  the  box  while  Uchineck  was 
still  in  the  box,  and  on  the  part  of  the  appellants  that  about 
ten  minues  before  the  accident  the  cover  was  on  the  box, 
and  that  one  end  of  it  was  in  the  box  while  Uchineck  was 
still  iiu 
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If  upon  these  facts  the  verdict  of  the  jury  can  be  justified 
upon  any  correct  theory  of  the  law  applicable  to  them,  the 
judgment  should  be  affirmed.  McCormick  Har.  Mach.  v. 
Burandt,  33  111.  App.  165,  affirmed  136  111.  170. 

No  instructions  were  asked  by  the  appellee,  and  none  of 
those  asked  by  the  appellants  refused,  except  a  couple  which 
in  etfect  told  the  jury  that  the  appellants  were  not  responsible 
for  temporary  displacement  of  the  cover  of  the  box,  of 
which  they  had  no  notice.  Now  the  event  has  proved  that 
a  mechanical  engineer  planning  such  an  apparatus  might 
have  foreseen  that  it  was  exceedingly  dangerous  to  put  a 
man  who  had  no  previous  experience — and  probably  would 
have  been  if  his  experience  had  been  long-timed — at  work  in 
the  manner  and  with  the  surroundings  shown  by  this  record. 
It  can  not  be  presumed  that  Uchineck  willfully  went  to  his 
death.  He  stepped  or  slipped  to  it  by  accident.  C.  &  E. 
I.  E.  R.  V.  Hines,  152  111.  161. 

If  there  were  faults  in  the  original  construction  and 
arrangement  of  the  parts  of  the  apparatus,  the  appellants 
were  bound  by  law  to  know  it.  Ibid.,  and  same  case,  33 IIU 
App.  271. 

Consider  that  here  a  man  is  put  to  rake  the  contents  out 
of  a  cylindrical  tank,  more  than  five  feet  in  diameter  and 
more  than  three  feet  high,  through  a  door  less  than  a  foot 
wide,  the  cylinder  standing  upon  one  end,  and  that  he  had 
a  space  two  feet  and  eleven  inches  wide  on  each  side  of  the 
center  of  that  door  to  stand  upon.  We  have  here  a  model, 
certified  by  the  judge  as  part  of  the  bill  of  exceptions, 
from*  which  we  take  dimensions.  Imagine  how  in  reaching 
for  those  contents  near  to  one  side  of  the  door  within,  he 
would  necessarily  go  beyond  the  other  side  of  the  door 
without.  If  he  was  a  diligent  laborer  his  attention  would 
be  directed  to  his  rake,  not  to  his  own  feet,  unless  his  own 
forethought,  or  a  warning  from  others,  had  put  him  upon 
his  guard  against  danger. 

That  it  was  wholly  unnecessary  to  so  arrange  these  vats 
and  boxes  that  a  laborer  should  be  placed  on  such  narrow 
footing,  next  to  a  box  in  which  death  lurked,  covered  by  a 
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lid  at  any  moment  liable' to  be  misplaced,  is  apparent.  Or 
accept  a  fair  inference  from  the  appellants'  version,  and  that 
is  that  the  lid  was  so  constructed  that  the  step  of  the  laborer 
upon  it  might  precipitate  him  into  the  box,  and  the  case  is 
worse. 

Whether  the  declaration  and  the  evidence  fit  each  other 
can  not  be  made  a  question  on  this  record.  Had  a  variance 
been  pointed  out  below,  it  could  have  been  removed  by 
amendment.    Burandt  case,  before  cited. 

Kor  can  any  question  be  made  as  to  the  suflSciency  of  the 
declaration.  It  is  not  assigned  as  error  that  it  is  not  suffi- 
cient, and  though  it  is  assigned  as  error  that  the  court 
denied  a  motion  in  arrest  of  judgment,  yet  all  that  the 
record  shows  as  to  what  that  motion  was,  is,  that  the  de- 
fendants "  moved  in  arrest  of  judgment."  Why,  they  did 
not  say. 

In  their  original  brief  they  do  not  allude  to  the  matter, 

which  waives  it.    McDonald  v.  Logi,  143  111.  487.    And 

further  the  declaration  is  governed  by  the  rule  of  Libby  v. 

Bcherman,  146  111.  540,  and  not  Joliet  v.  Shields,  134  111. 

209,    The  judgment  is  affirmed. 


Kreuian's  Fund  Insurance  Company  v.  The  Western 

Refrigerating  Company. 


^*  Insurancb — Policies  to  be  Constimed  Most  Favorably  to  the  In- 
**''^®^- — Policies  of  insurance  are  to  be  liberally  construed  in  favor  of 
^e  inaxired. 

■  Same. — What  Is  Not  Specific  Insurance, — Where  the  insured  is 
*  ^^fa,ge  company,  with  insurance  on  merchandise  and  packages  for  the 
**^^>  its  own,  or  the  property  of  others,  which  is  constantly  changing, 
^*  ^^^  from  day  to  day  as  property  is  received  and  sent  out,  the  articles, 
t"e  interest  in  which  is  insured,  are  changing,  and  so,  too,  is  the  interest 
of  tile  insured  as  the  amount  of  their  interest  increases  or  diminishes, 
^  held  that  the  insurance  of  the  merchandise  and  packages  for  the 
*"^^  is  not  a  specific  insurance. 

,  "•     ^AMR— Limitations  in  a  Policy — When  Sustained. — A  provision 
^  ^  policy  of  insurance  limiting  the  right  of  action,  thereon  to  a  fixed 
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period  after  the  happening  of  a  loss  will  be  sustained  only  when  it  is 
reasonable.    It  will  not  be  construed  so  as  to  favor  fraud  or  imposition. 

4.  Interest — Construction  of  Statute. — The  statute  which  went  into 
effect  July  1, 1891,  reducing  the  rate  of  interest  from  six  per  cent  per 
annum  to  five,  did  not  affect  matured  demands  existing  before  the  stat- 
ute took  effect. 

5.  Contracts — A  Judgment  la  Not, — A  judgment  is  not  a  contract 

Memorandnin. — Assumpsit.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Jambs  Googin,  Judge,  presiding.  Declaration  on  a  policy  of 
insurance.  Plea  of  general  issue,  and  stipulation  that  the  defendant 
might  introduce  all  defenses  that  could  be  successfully  pleaded  under 
plea  of  the  general  issue;  trial  by  jury;  verdict  and  judgment  for  plaint- 
iff; appeal  by  defendant.  Heard  in  this  court  at  the  October  term, 
1894,  and  affirmed.    Opinion  filed  November  12,  1894. 

Statement  of  the  Case. 

On  the  20th  day  of  December,  1890,  the  Fireman's  Fund 
Insurance  Company  issued  to  the  Western  Refrigerator 
Company  its  certificate  or  policy  of  insurance,  covering 
the  sum  of  $1,500,  for  four  months,  the  description  of  the 
subject  of  the  insurance  being  as  follows : 

"  Form  C. 

On  merchandise  and  packages  for  same,  their  own  or 
the  property  of  others,  not  specifically  insured,  contained  in 
the  brick  building  known  as  the  Western  Refrigerating 
Company's  Warehouse  C,  situate  Nos.  231  and  233  Michigan 
street,  Chicago,  Illinois." 

On  January  20,  1891,  a  fire  occurred  in  warehouse  C, 
which  damaged  or  destroyed  its  contents.  The  Refriger- 
ating Company  made  proof  of  loss,  showing  that  at  the 
date  of  said  fire  it  held  insurance  written  under  four  differ- 
ent forms,  designated  as  "  Form  A,"  "  Form  B,"  "  Form  C," 
and  "  Form  D." 

Form  A  is  as  follows :  "  On  poultry  and  packages  for 
same,  their  own  or  held  by  them  in  trust  or  on  commission, 
or  sold  but  not  delivered,  contained  in  the  brick  building 
known  as  the  Western  Refrigerating  Company's  Warehouse 
C,  situate  Nos.  231  and  233  Michigan  street,  Chicago,  Illi- 
nois.'* 
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Under  this  form  the  Eef rigerating  Company  had  $3,000 
insurance  in  other  companies. 

Form  B  is  as  follows :  "  On  poultry  and  packages  for 
same,  their  own  or  the  property  of  others,  not  specifically 
insured,  contained  in  the  brick  building  known  as  Western 
Refrigerating  Company's  AVarehouse  C,  situate  Nos.  231  and 
233  Michigan  street,  Chicago,  Illinois." 

Under  this  form  the  Refrigerating  Company  had  $4,000 
insurance  in  other  companies. 

After  the  proofs  were  received,  a  controversy  arose  be- 
tween Mr.  Baker,  the  president  of  appellee,  and  Mr.  Chard, 
the  general  manager  of  appellant,  as  to  whether  appellant's 
policy  covered  poultry,  Mr.  Baker  insisting  that  it  did,  and 
Mr.  Chard  contending  that  it  did  not.  The  Fireman's  Fund 
refused  to  pay  any  loss  on  poultry,  because  it  insisted  that  the 
poultry  was  specifically  insured  for  $7,000  in  six  other  com- 
panies, and  hence  not  covered  by  the  Fireman's  Fund  policy, 
which  covered  only  merchandise  not  specifically  insured. 

The  fire  occurred  on  January  29,  1891.  The  praecipe  in 
this  suit  was  filed,  and  this  suit  begun,  on  December  23, 1891, 
wiiich  was  nearly  eleven  months  after  the  fire. 

The  policy  provides  as  follows :     "  It  is  furthennore 

*iereby  expressly  provided  and  mutually  agreed  that  no  suit 

^^  action  against  the  company  for  the  recovery  of  any  claim 

^y  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of 

^^v  Or  chancery  until  after  an  award  shall  have  been  ob- 

^^^^d,  fixing  the  amount  of  such  claim  in  the  manner  above 

provided,  nor  unless  such  suit  or  action  shall  be  commenced 

^^    tili^  name  of  the  party  assured,  and  within  six  months 

^ft:^x*  the  occurrence  of  the  fire  by  reason  of  which  the  claim 

^^  Icnss  or  damage  is  made,  and  should  any  suit  or  action  be 

^^^^Tnenced  against  this  company  after  the  expiration  of  the 

^  ^^*'^said  six  months,  the  lapse  of  time  shall  be  taken  and 

^^^>cxed  as  conclusive  evidence  against  the  validity  of  such 

^^^Tn,  any  statute  of  limitation  to  the  contrary  notwith- 

s^txciing." 

-^h-e  policy  further  provides  as  follows :    "  It  is  hereby 
^^^erstood  and  agreed  by  and  between  this  company  and 


\ 
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the  assured,  that  this  policy  is  made  and  accepted  in  refer- 
ence to  the  foregoing  terms  and  conditions  which  are  hereby 
declared  to  be  a  part  of  this  contract,  and  are  to  be  used  and 
resorted  to  in  order  to  determine  the  rights  and  obligations 
of  the  parties  hereto,  in  all  cases  not  herein  otherwise  spe- 
cifically provided  for  in  Avriting. 

It  is  further  understood  and  made  a  part  of  this  contract 
that  only  the  manager  of  this  company  at  Chicago  has  au- 
thority to  waive,  modify  or  strike  from  this  policy  any  of  its 
printed  conditions." 

Bates  &  Harding,  attorneys  for  appellant. 

Appellee's  Brief,  Geo.  C.  Fry  and  Walter  S.  Maher, 

Ario:tNEY8. 

The  court,  in  construing  an  instrument,  ought  to  put  itself 
In  the  situatic  n  of  the  parties  at  the  time  the  instrument  was 
executed,  and  with  the  light  of  the  surrounding  circumstances 
to  so  endeavor  to  construe  the  instrument  as  to  effectuate 
the  intention  of  the  parties.  May  on  Ins.,  Sec.  172;  Wood 
on  Ins.,  Sec.  60;  1  Greenleaf  on  Ev.,  Sec.  282;  2  Parsons  on 
Contracts,  Sees.  499,  549. 

In  The  Conductors'  Benefit  Ass'n  v.  Loomis,  142  IlL  560, 
Mr.  Justice  Magruder  says : 

,  "  Where  an  insurance  company  leads  a  party  to  delay  the 
bringing  of  suit,  or  to  dismiss  a  suit  already  pending,  by 
holding  out  hopes  of  adjustment,  or  by  making  promises  to 
pay,  it  is  estopped  from  taking  advantage  of  such  delay  or 
dismissal,  by  pleading  the  statute  of  limitations."  See 
also,  Derrick  v.  Lamar  Ins.  Co.,  74  111.  404;  Home  Ins. 
Co.  V.  Myer,  93  Id.  271;  Bacon  on  Ben.  Soc.  and  Life  Ins., 
Sec.  445. 

A  policy  of  insurance  upon  a  stock  of  goods  which  is  be- 
ing constantly  sold  and  constantly  replenished  covers  as 
well  the  new  purchases  as  those  on  hand  at  the  date  of  the 
policy.  The  question  in  this  case  is  whether  the  Anapow 
tobacco  did,  upon  its  purchase  by  Michelson,  or  at  any  time 
before  the  fire,  become  a  part  of  his  stock,  and  thereby  fall 
under  the  protection  of  his  policy.     Whether  it  became  a 
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part  of  the  stock  was  a  question  of  fact  for  the  jury,  and 
should  have  been  submitted  to  them."  Peoria  F.  and  M. 
Ins.  Co.  V.  Anapow,  45  111.  86. 

It  is  admitted  that  the  proofs  were  duly  made  and  re- 
ceived at  Chicago  by  appellant  on  March  28,  1891;  the 
money  then  became  due  sixty  days  after  that  date,  or  May 
25,  1891.  This  was  the  contract  of  the  parties  both  at  the 
time  the  contract  was  made  and  at  the  time  the  right  of 
action  accrued  to  appellee.  It  governs  the  rights  of  the  par- 
*  ties.  The  act  of  the  legislature  of  this  State  reducing 
interest  to  five  per  cent  was  not  approved  until  June  17, 1891, 
and  did  not  go  into  effect  until  July  1,  1894.  It  does  not, 
therefore,  affect  appellee.  Article  II,  Sec.  14,  Constitution 
of  1870;  Sutherland  on  Statutory  Construction,  Sees.  471- 
475. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

It  appeared  in  evidence  upon  the  trial  of  this  cause,  that 

at  the  time  of  the  fire  there  was  on  storage  with  appellee,  a 

mere  storage  company,  $55,000  worth  of  poultry  belonging 

to  thirty-one  dififerent  parties,  upon  which   appellee  had 

claims  amounting  to  $24,833.12.     Some  of  the  owners  had, 

^pon  such  of  the  poultry  as  belonged  to  them,  separate  in- 

^Mmnce,  not  included  in  that  issued  to  appellee. 

Each  lot  of  goods  stored  by  appellee  was  marked  with  a 

different  mark;  the  goods  having  been  received  at  different 

"Hies.     It  is  manifest  that  the  insurance  upon  "  poultry  and 

Packages  for  same,"  was  of  the  interest  of  appellee  in  all 

P^^ltry  in  the  refrigerating  warehouse. 

This  poultry  was  continually  changing;  and  so  from  day 

^    day  as  poultry  was  received  and  sent  out,  the  arti- 

^^^  the  interest  in  which  was  insured,  were  changing,  and 

^>  too,  was  the  interest  of  appellee,  as  the  amount  of  their 

^^^arges  increased  or  diminished.    No  specific  article  was 

^sured.    The  utmost  that  can  be  said  is  that  a  special  class 

j^    goods  was  insured  by  the  other  policies  containing  forms 

^''  and"B.» 
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Was  that  such  a  specific  insurance  as  is  mentioned  in  the 
policy  upon  which  this  suit  is  brought  ?  That  policies  of 
insurance  are  to  be  liberally  construed  in  favor  of  the  in- 
sured is  well  established.  Commercial  Ins.  Co.  v.  Robinson, 
64  111,  268;  Healy  v.  Mutual  Accident  Ass'n,  133  111.  556. 

Applying  this  rule  to  the  present  case  we  think  it  must  be 
held  that  the  insurance  of  poultry  and  packages  for  same, 
is  not  a  specific  insurance.  Had  the  insurance  been  of  the 
packages  of  poultry  then  in  warehouse  C,  marked  "  John 
Doe,"  such  insurance  might  well  have  been  held  to  be  spe- 
cific, but  insurance  of  a  class  of  constantly  changing  articles 
can  not,  under  the  terms  of  this  policy,  be  so  regarded. 
Mav  on  Insurance,  Sec.  436. 

T\"e  think  that  the  conduct  of  the  defendant  in  respect 
to  the  provisions  of  the  policy  limiting  the  right  of  action 
thereon  to  the  period  of  six  months  after  the  happening  of 
the  loss  was  such  that  it  can  not  now  insist  upon  this  limi- 
tation. Conditions  of  this  nature  are  sustained  only  when 
they  are  reasonable;  they  will  not  be  construed  so  as  to 
favor  fraud  or  imposition. 

The  agent  of  the  defendant,  Mr.  Bliss,  said  in  substance  to 
the  plaintiff,  that  the  limit  of  time  would  cut  no  figure; 
that  the  defendant  was  ready  to  settle  for  such  an  amount 
as  it  was  liable,  whether  suit  was  brought  or  not.  The  de- 
fendant, by  its  conduct,  not  merely  agents  of  the  company, 
but  the  defendant — for  acts  of  its  agents  within  the  scope 
of  their  authority  are  its  acts — entered  into  negotiations 
with  the  plaintiff  for  a  settlement  of  his  claim;  these  nego- 
tiations were  carried  on  apparently,  and  we  must  presume 
in  good  faith,  and  were  of  such  a  character  as  were  calcu- 
lated to  induce  the  plaintiff  to  withhold  the  bringing  of  suit 
under  the  belief  that  the  defendant  would  pay  without  suit, 
or  if  it  did  not  do  this,  that  it  would  not  urge  as  a  defense 
that  the  plaintiff  had  not  broken  off  negotiations  and  brought 
suit  ere  the  six  months  had  elapsed.  Whatever  may  have 
been  the  limitation  as  to  waiving  conditions  of  the  policy, 
the  company  itself  could,  by  its  conduct,  estop  itself  to  set 
up  this  defense.    This  company,  like  all  other  corporations, 
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acts  through  and  by  agents  only.  In  the  absence  of  proof 
to  the  contrary  it  must  be  presumed  that  it,  that  is,  its  di- 
rectors and  managing  officers,  knew  what  was  going  on  rela- 
tive to  a  settlement  of  this  loss,  and  what  the  plaintiff  was 
being  induced  to  believe  and  rely  on. 

Under  such  circumstances,  to  permit  the  defendant  to  now 
avail  itself  of  this  defense  would  be  to  encourage  deception 
and  fraud.  Andes  Ins.  Co.  v.  Fish,  71  111.  625;  Home  Ins.  Co. 
V.  Mayer,  93  III.  276;  AUemania  Ins.  Co.  v.  Peck,  133  111.  220; 
Conductors'  Benefit  Ass'n  v.  Loomis,  142  111.  560;  Phoenix 
Ins.  Co.  V.  Hart,  149  111.  513;  May  on  Insurance,  Sec.  138; 
iEtna  Ins.  Co.  v.  Maguire,  51  111.  342;  K  E.  Fire  &  M.  Ins. 
Co.  V  Schettler,  38  111.  166. 

The  proofs  of  loss  in  this  case  were  delivered  to  the  de- 
fendant on  the  28th  day  of  March,  1891.  The  liability  of 
the  company  matured  May  27, 1891.  At  the  last  mentioned 
date,  the  rate  of  interest  as  fixed  by  statute  upon  such  de- 
mands as  this  was  six  per  cent.  July  1, 1891,  a  statute  of 
this  State  went  into  effect  reducing  the  rate  of  interest 
upon  claims  like  this  to  five  per  cent  per  annum. 

In  Sharpe  v.  W.  J.  Morgan  &  Co.,  44  111.  App.  346,  the 
question  of  the  effect  of  this  statute  upon  claims  that 
became  due  before  the  statute  went  into  effect  was 
considered. 

We  there  held  that  the  statute  was  not  designed  to  and 
did  not  affect  matured  demands  existing  before  the  statute 
took  effect. 

The  judgment  by  us  rendered  in  that  case  was  affirmed 
by  the  Supreme  Court  in  an  opinion  published  in  144  111. 
382. 

We  feel  bound  by  the  decision  of  the  Supreme  Court 
above  mentioned,  as  well  as  by  our  own,  more  especially 
since — ^although,  in  the  case  in  this  court,  the  writer  of  the 
opinion  fell  into  the  error  of  saying  that  a  judgment  is  a 
contract — the  judgment  of  this  court  in  that  case  was 
affirmed. 

However  true  it  may  be  in  other  States  that  a  judgment 
is  not  a  contract,  it  is  not  the  law  in  Illinois,  as  appears  by 
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the  cases  of  Williams  v.  Waldo,  3  Scammon  264;  Kae  v. 
Hulbert,  17  111.  672;  Templeton  v.  Home,  82  111.  491. 
The  judgment  of  the  Superior  Court  is  affirmed. 

Mr.  Justice  Shbpard. 

Upless  we  are  bound  by  the  decision  of  the  Supreme 
Court  in  the  case  of  Sharpe  v.  Morgan,  144  111.  382,  where, 
although  the  point  was  involved  it  is  not  mentioned  in  the 
opinion,  I  should  be  inclined  to  withdraw  from  the  position 
we  took  in  that  case  when  it  was  before  us,  in  regard  to 
interest.  The  sounder  rule  it  seems  to  me  would  be  that  in 
actions  ex  contractu,  where  there  is  no  express  agreement  to 
pay  interest,  but  where  interest  is  recoverable  as  damages 
for  the  withholding  of  payment,  the  rate  should  follow  the 
statute,  and  if  the  statutory  rate  is  changed  after  the  right 
of  action  accrues,  interest  should  be  reckoned  at  the  old 
rate  until  the  change,  and  thereafter  at  the  new  rate. 

Such  is  the  rule  laid  down  in  1  Sedgwick  on  Damages, 
Section  339,  and  supported  by  numerous  authorities  there 
cited.     See,  also,  1  Sutherland  on  Damages,  666  et  seq. 

That  such  a  rule  does  not  give  an  unlawful  retrospective 
effect  to  the  statute,  see  a  careful  and  elaborate  review  of 
the  authorities  in  Bullock  v.  Boyd,  1  Hoffman's  Chancery 
Rep.,  294. 


te  m  Boseland  Manufacturing  Co.  v.  Theodore  Arcan. 
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55     SS6     1.    Final  Order— Orcier  Setting  Aside  a  Judgment  is  Not,  When.— 
^^^  An  order  setting  aside  a  judgment  entered  at  a  term  subsequent  to  the 
judgment  is  not  a  final  judgment  from  which  an  appeal  or  writ  of  error 
wiU  lie. 

Hemorandnm.— Appeal  from  an  order  vacating  a  judgment,  entered 
by  the  Superior  Ck)urt  of  Cook  County;  the  Hon.  James  Gogoin,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1894,  and  dis- 
missed. 
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Bdenham  &  Baldwin,  attorneys  for  appellant. 
C.  PoBTER  Johnson,  attorney  for  appellee. 

Mr.  Peesidino  Justice  Shepaed  delivered  the  opinion 
OF  the  Court. 

The  declaration  in  assumpsit  in  this  cause  supported  by 
an  affidavit  of  claim,  was  filed  at  the  March  term,  1894,  of 
the  Superior  Court,  and  service  of  summons  was  had  to  the 
May  term  thereafter. 

What  should  have  been  a  plea,  but  was  in  form  some- 
thing like  an  answer  in  chancery  verified,  was  filed  at  the 
Mav  term,  but  there  was  no  affidavit  of  merits.  On  one  of 
the  days  of  the  May  term,  the  so-called  answer  was  stricken 
from  the  files  and  default  and  judgment  entered  upon  the 
plaintiff's  demand. 

At  the  June  term  next  following,  the  order  of  default 
and  judgment  entered  at  the  preceding  term  was  vacated, 
and  leave  was  given  the  defendant  to  amend  his  plea  within 
ten  days,  from  which  last  named  order  this  appeal  was 
prayed  and  allowed. 

Now,  in  this  court,  a  motion  to  dismiss  the  appeal  is 
made,  and  must  be  allowed  upon  the  authority  of  Walker 
V.  Oliver,  63  111.  199.  It  was  there  held  that  an  order  set- 
ting aside  a  judgment  entered  at  a  term  subsequent  to  the 
judgment,  was  not  a  final  judgment,  from  which  an  appeal 
or  writ  of  error  will  lie. 

The  appeal  will  be  dismissed. 
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Imperial  Hotel  Co.  and  A.  G.  Mills  &  Co.  v.  The  H.  B.     \ir^ 

Claflin  Co.  fi^ 

I  87    W7| 

1.  BniA  OF  Exceptions— Documentary  Evidence  Must  Be  Identified, 
^Where  papers  are  oflfered  in  evidence  and  it  is  desired  to  preserve  them 
in  a  bill  of  exceptions,  they  must  be  identified  in  the  bill  as  those  offered 
in  evidence. 
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2.  Evidence— Par^  of  a  Paper  by  One  Side.— On  the  trial  of  an  ac- 
tion, where  one  party  offers  in  evidence  a  part  of  a  paper,  then  the  whole 
paper,  so  far  as  it  relates  to  the  subject-matter  in  controversy,  is  admis- 
sible for  the  other  party. 

Memorandum. — Assumpsit.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brent ano,  Judge,  presiding.  Declaration,  com- 
mon counts  with  copy  of  account  sued  on;  plea,  general  issue,  with  affi- 
davit of  merits;  trial  by  the  court  without  a  jury;  judgment  for  plaint- 
iff; error  by  defendant.  Heard  in  this  court  at  the  October  term,  18^, 
and  affirmed.    Opinion  filed  October  22,  18d4. 

Brief  for  Plaintiffs  n^  Error,  Edward  S.  Elliott  and 
Defrees,  Brace  &  Ritier,  Attorneys. 

Where  any  document  is  produced  and  read  by  one  party, 
the\yhole  is  to  be  read  if  the  adversary  require  it;  for  unless 
the  whole  be  read,  there  can  be  no  certainty  as  to  the  real 
sense  and  meaning  of  the  entire  document.  1  Starkie  on 
Evidence,  414;  The  Earl  of  Bath  v.  Battersea,  5  Mod.  9; 
BuUer's  Nisi  Prius,  237;  Cowper,  594;  Wharton's  Law  of 
Evidence  (2d  Ed.),  Sees.  618-20;  Commissioners  v.  Washing- 
ton Park,  62  N.  Y.  131. 

Brief  for  Defendant  in  Error,  James  A.  Fijllenwider, 

Attorney. 

If  the  rule  relating  to  clauses  in  deeds  whereby  the  vendee 
assumes  and  agrees  to  pay  debts  created  by  the  vendor,  be 
applied  to  the  case  at  bar,  then  the  Imperial  Hotel  Company 
stands  in  the  situation  of  a  surety  for  A.  C.  Mills  &  Com- 
pany, and  both  can  be  sued  together,  as  principal  and  surety 
can  in  other  cases.  Trotter  v.  Hughes,  12  N.  Y.  74;  King 
V.  Whitely,  10  Paige  (N.  Y.)  465;  Vrooman  v.  Turner,  69 
K  Y.  280;  Norwood  v.  DeHart,  30  N.  J.  Eq.  412;  MiUer  v. 
Whipple,  1  Gray  (Mass.)  317. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

It  is  probable  that  the  defendant  in  error  sued  as  for  a 
just  debt,  two  parties  who  were  not  jointly  liable;  one  be- 
ing the  original  purchaser  of,  and  the  other  having  assumed 
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to  pay  for,  goods  sold.  We  are  relieved  from  the  duty  of 
enforcing  technical  law  against  seeming  equity,  by  the 
character  of  the  bill  of  exceptions.     I  quote : 

"Mr.  Brace:  We  offer  in  evidence  these  bills  in  connec- 
tion with  the  cross-examination  of  this  witness. 

Mr.  Bisbee :  Oh,  no,  I  think  you  better  wait  until  you 
get  to  your  case. 

The  Court :    Have  you  got  through  with  this  witness  ? 

Mr.  Brace :  I  offer,  in  connection  with  his  testimony, 
these  bills  which  I  have  just  shown  him  and  which  he  has 
just  identified  as  the  original  invoices. 

Mr.  Bisbee :  We  object  to  that.  lie  can't  offer  evidence 
until  he  comes  to  his  side  of  the  case. 

The  Court :     Oh,  well,  let  them  go  in. 

Mr.  Brace :  Seventy  bills,  numbered  from  one  to  seventy, 
both  inclusive,  of  H.  B.  Claflin  &  Company,  made  out 
against  the  Imperial  Hotel  Company,  Chicago,  Illinois." 

Then  follow  seventy  pages  of  the  bill  of  exceptions,  each 
consisting  of  a  bill  made  out  as  described,  and  numbered 
with  blue  pencil,  consecutively,  from  one  to  seventy. 

The  bill  also  (contains :  "  Counsel  for  defendants  offered 
in  evidence  the  charter  of  A.  C.  Mills  &  Company,  the 
same  being  dated  and  issued  May  6,  1893,"  and  the  bill,  so 
far  as  relates  to  the  evidence,  closes  with  the  statement : 
"Which  was  all  the  evidence  offered  in  this  case  by  either 
side."    The  charter  offered,  is  not  in  the  bill. 

The  bill,  therefore,  shows  that  evidence  was  offered  which 
is  not  in  the  bill.  Whether  the  nature  of  that  evidence,  be- 
ing but  a  charter  of  one  of  the  defendants  below,  would 
rebut  the  ordinary  presumption  that  omitted  evidence  would 
sustain  the  judgment  (Garrity  v.  Hamburger  Co.,  35  111. 
App.  309,  S.  C,  136  111.  499),  we  need  not  inquire;  but  the 
bills,  one  to  seventy,  are  not  identified  by  any  words  in  the 
bill  of  exceptions  as  being  the  same  as  those  of  which  the 
court  said,  "Oh,  well,  let  them  go  in."  Spangenberg  v. 
Charles,  44  111.  App.  526,  is  exactly  in  point;  and  see  Charles 
V.  Reraick,  50  III.  App.  534;  Kay  v.  Galloway,  Ko.  5074; 
Fred  Miller  Brg.  Co.  v.  Becking  ton,  No.  5011. 
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We  can  not,  therefore,  look  at  those  bills,  and  not  see- 
ing them,  do  not  know  that  they  do  not  contain  such 
matter  as  might  sustain  the  finding  for  the  defendant  in 
error,  under  the  count  upon  an  account  stated. 

In  fact,  it  is  wholly  conjectural,  if  we  do  not  look  at 
them,  what  may  be  in  them,  and  the  action  of  the  court 
below  is  presumed  to  be  right,  until  the  contrary  is 
shown. 

The  only  point  in  the  case  which. is  not  in  effect  an 
objection  to  the  sufficiency  of  the  evidence  to  sustain  the 
finding  of  the  court,  is  upon  the  admission  of  a  part  of  a 
paper  as  evidence  for  the  plaintiff  below,  without  requiring 
it  to  put  in  the  whole  paper.  The  cases  cited  are  authority 
that  when  part  of  a  paper  is  offered  by  one  side,  then  the 
whole,  relating  to  the  same  subject,  is  admissible  for  the 
other.  We  have  held  that  the  party  who  offers  the  paper, 
need  put  in  only  so  much  as  suits  himself.  Cramer  v. 
Gregg,  40  111.  App.  442.    The  judgment  is  affirmed. 


John  McEwen  T.  Mary  McEwen. 

1,  Order  op  CoMMirMENT — What  is  Not — An  order  lacking  the  ele- 
ment of  directing  punishment  either  by  fine  or  imprisonment  is  not  a 
final  order  or  judgment  of  commitment. 

2.  Record — When  It  Does  Not  Purport  to  Contain  ATI  the  Evidence, 
— ^The  Appellate  Ck)urt  is  not  warranted  in  reviewing  an  order  or  judg- 
ment upon  the  merits  where  the  transcript  of  the  record  does  not  pur- 
port to  contain  all  the  evidence  upon  which  the  order  or  judgment  is 
based. 

Memorandnm.— Bill  for  separate  maintenance.  Error  to  reverse  an 
order  of  commitment.  Entered  by  the  Superior  Court  of  Cook  County; 
the  Hon.  Pmup  Stein,  Judge,  presiding.  Heard  in  this  court  at  tlie 
October  term,  1893,  and  dismissed.    Opinion  filed  October  15,  1894 

L.  H.  WHirNBT  and  M.  L.  Knight,  attorneys  for  plaintiflf 
in  error. 
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Mb,  Presiding  Justice  Shepa^rd  delivered  the  opinion 
OF  THE  Court. 

This  was  a  bill  for  separate  maintenance.  The  assigned 
errors  attack  a  supposed  order  for  the  payment  of  tempo- 
rary alimony,  and  a  supposed  judgment,  or  order,  of  commit- 
ment for  a  contempt  in  refusing  to  comply  with  the  alimony 
order. 

If  an  order  for  the  payment  of  alimony  was  ever  entered 
in  the  cause  it  is  not  shown  by  the  record. 

And  if  any  order  for  the  commitment  of  the  plaintiff  in 
error  was  ever  entered  in  the  cause  the  record  does  not 
show  it. 

The  order  complained  of  by  counsel  for  the  plaintiff  in 
error,  and  assigned  for  error,  as  being  an  order  of  commit- 
ment, is  as  follows : 

"  It  appearing  to  the  court  that  the  defendant  is  guilty  of 
a  contempt  of  this  court  for  willfully  refusing  to  pay  the  sum 
of  $120  temporary  alimony  now  due  to  complainant,  Mary 
McEwen,  in  the  case  of  Mary  McEwen  v.  John  McEwen, 
now  pending  in  this  court,  and  known  as  Gen.  No.  136,310, 
under  order  of  January  19,  A.  D.  1892,  it  is  therefore 
ordered  that  an  attachment  issue  against  the  said  John 
McEwen  returnable  forthwith." 

Such  is  no  final  order  or  judgment  of  commitment.  It 
is  entirely  lacking  in  the  element  of  directing  punishment 
either  by  fine  or  imprisonment.  The  whole  force  of  it  is  to 
direct  an  attachment  of  the  body  of  the  plaintiff  in  error 
and  bring  him  into  court,  there  to  answer  unto  and  abide  by 
such  further  order  as  might  be  entered  by  the  court  for  an 
enforcement  of  the  alimony  order.  Ex  parte  Henry  Petrie, 
38  HI.  498;  see  forms  in  Rapalje  on  Contempt. 

The  order  is  purely  interlocutory  and  not  reviewable. 

As  already  said,  the  order  for  alimony  referred  to  in  the 
order  for  attachment  nowhere  appears  in  the  record. 

An  order  or  judgment  to  be  attacked  for  error  must  bo 
shown.  But  even  if  it  were  shown  we  would  not  be  war- 
ranted in  reviewing  it  upon  the  merits,  for  the  reason  that 
the  transcript  of  the  record  certified  to  us  by  the  clerk  of 
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the  Superior  Court  does  not  purport  to  contain  all  the  evi- 
dence upon  which  the  order,  if  one  were  made,  was  based. 

The  certificate  of  the  clerk  is  that  the  transcript  is  a 
"  copy  of  a  certain  bill  of  complaint,  answer,  replication, 
notice,  certain  motions  and  all  affidavits  now  on  file  in  my 
office,  and  of  certain  orders  made  and  entered  of  record  in 
said  court,"  in  sad  cause. 

Non  constat  but  that  the  order,  if  made,  was  based  on  evi- 
dence other  than  that  furnished  by  any  of  the  papers 
referred  to  in  the  certificate. 

There  is  before  lis  no  final  order  or  judgment  that  can 
either  be  affirmed  or  reversed,  and  the  writ  will,  therefore,  be 
dismissed. 


Albert  Moses  t.  D.  J.  Loomis^  E.  W.  Stevens  and  B.  8. 

Hopkins. 

1.  Forcible  DETAiNER^5M6-/enan<«  Necessary  Parties, — Sub-tenants 
can  not  be  put  out  of  possession  by  proceedings  against  the  original 
tenant  only. 

2.  Revershsle  Error — What  is  Not. — Error  without  prejudice  is  not 
sufficient  cause  for  reversing  a  judgment. 

8.  Instructions— Oyec/iorw  to  Giving  Orally — Practice, — In  order 
to  assign  error  for  giving  of  instructions  orally,  the  objection  must  be 
taken  to  the  manner  of  giving  them,  not  to  the  matter  of  the  instruc- 
tions. 

4.  Contracts — Under  Seal — Not  to  Be  Modified  by  Parol, —A  lease 
under  seal  can  not  be  modified  by  a  parol  contract,  but  if  not  under  seal 
it  can  be  changed  by  a  subsequent  parol  agreement. 

Memorandnm. — Forcible  detainer.  In  the  Circuit  Court  of  Cook 
County,  on  appeal  from  justice's  court;  the  Hon.  Francis  Adams,  Judge, 
presiding.  Trial  by  jury;  verdict  of  not  guilty;  appeal  by  plaintiff. 
Heard  in  this  court  at  the  October  term,  1894,  and  affirmed.  Opinion 
filed  November  12,  1894. 

Statement  of  the  Case. 

This  is  an  action  of  forcible  detainer,  originally  begun 
before  a  justice  of  the  peace,,  by  appellant,  the  plaintiflf  be- 
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low.  Judgment  was  rendered  in  his  favor  and  an  appeal 
was  taken  by  appellee,  Stevens,  to  the  Circuit  Court. 

A  trial  by  jury  in  that  court,  resulted  in  a  verdict  and 
judgment  for  the  defendants,  from  which  the  plaintiff  ap- 
pealed to  this  court. 

The  appellant  is  the  lessor  of  the  stores  located  at  454 
and  456  41st  street,  in  the  city  of  Chicago;  he  leased  the 
same  to  Loomis  and  Stevens  for  a  term  of  five  years,  com- 
mencing April  28,  1893. 

The  lease  is  under  seal  and  contains  the  following  cov- 
enant :  "  And  the  said  parties  of  the  second  part  further 
covenants  that  they  will  not  assign  this  lease,  nor  let  or  un- 
derlet the  whole  or  any  part  of  the  said  premises,  nor  make 
anv  alteration  therein,  without  the  written  consent  of  the 
said  party  of  the  first  part,  under  penalty  of  forfeiture  and 
damages.'' 

The  object  of  the  suit  was  to  regain  possession  of  the 
premises  by  reason  of  an  alleged  violation  of  the  covenant 
in  not  obtaining  the  written  consent  of  the  lessor,  pennit- 
ting  them  to  make  alterations  in  said  premises.  The  testi- 
mouv  shows  that  Loomis  and  Stevens  cut  the  flooring  and 
four  joists  that  supported  a  floor  in  No.  454,  and  put  in  a 
pair  of  stairs.  Two  openings  were  cut,  each  about  two  and 
one-half  feet  by  six  feet. 

Appellant's  Brief,  Straus  &  Brugoemeyer,  Attorneys. 

Parol  testimony  is  inadmissible  to  vary  or  contradict  the 
terms  of  a  sealed  instrument.  Chapman  v.  McGrew,  20 
111.  101;  Hume  v.  Taylor,  63  111.  43;  Barnett  v.  Barnes,  73 
111.  216;  Loach  v.  Farnum,  90  111.  368;  Coe  v.  Hobby,  72  N. 
Y.  141;  Allen  v.  Jaguish,  21  Wend.  (N.  Y.)  628. 

"A  sealed  executory  contract  can  not  be  released  or  re- 
scinded by  a  parol  agreement;  thus,  where  a  landlord  cov- 
enanted to  make  certain  alterations  and  improvements  in  a 
store,  and  by  the  same  instrument  let  the  store,  so  to  be 
altered,  to  a  tenant  for  a  term  of  years,  at  a  stipulated  rent, 
and  by  reason  of  the  decay  of  the  building,  the  landlord  was 
forced  to  change  his  plan,  and  accordingly  took  down  the 
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old  building  and  erected  a  new  one,  in  which  he  fitted  up  a 
store  for  the  tenant,  to  which  change  of  plan  the  tenant 
assented,  but  such  assent  was  by  parol,  it  was  held  in  an 
{UJtion  by  the  tenant  against  the  landlord  for  the  non-per- 
formance of  the  original  covenants,  that  the  evidence  of 
assent  was  incompetent  and  inadmissible."  Delacroix  v. 
Buckley,  13  Wend.  {N.  T.)  71. 

LoNGENEOKKR  &  Jampolis,  attomeys  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Coitrt. 

It  is  probable  that  D.  J.  Loomis  and  E.  W.  Stevens  were 
tenants  of  two  stores  under  the  appellant,  and  had  sub- let 
a  part  of  the  premises  to  R.  S.  Hopkins. 

The  appellant  sued  the  three  in  forcible  detainer,  his 
complaint  being  that  Loomis  and  Stevens  had  cut  away 
some  joists,  which  act  gave  him  the  right  to  re-enter. 

Upon  such  a  case  there  can  be  no  claim  that  Hopkins  is 
liable  in  this  action,  as  it  is  not  pretended  that  any  notice  to 
quit  was  given  to  him.  Sub-tenants  can  not  be  put  out  by 
proceedings  against  the  original  tenant  only.  Leindecker 
V.  Waldron,  62  111.  283. 

Indeed,  the  appellant  only  urges  that  it  was  error  to 
orally  instruct  the  jurj'^  to  find  in  favor  of  Hopkins;  if  it 
was,  it  was  erroT  without  prejudice,  and  no  cause  for  revers- 
ing the  judgment.  Chi.  Pub.  Stock  Exch.  v.  McCloughry, 
148  111.  372.  But  the  record  indicates  that  the  appellant 
excepted  to  the  matter,  not  the  manner,  of  the  instruction. 

As  to  Loomis  and  Stevens  the  court  instructed  the  jury: 
"  If  you  believe  fromi  the  evidence  that  the  plaintiff,  Moses, 
verbally  authorized  the  defendants,  Stevens  and  Loomis,  to 
make  the  change,  if  any,  which  you  may  believe  from  the 
evidence  were  made  in  the  building,  this  was  a  waiver  by 
Moses  of  the  provisions  in  the  lease  that  no  alteration  should 
be  made  without  the  written  consent  of  Moses,  as  that  pro- 
vision was  inserted  in  the  lease  for  the  benefit  of  Moses  and 
he  had  the  right  to  waive  it." 

If  there  was  a  lease  under  seal,  that  instruction  was 
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wrong,  as  nothing  by  parol  would  modify  the  lease.  B.  & 
0.  R.  R.  V.  111.  Cent.  R.  E.,  137  111.  9. 

But  if  not  under  seal,  then  it  could  be  changed  by  subse- 
quent parol  agreement.    Bishop  v.  Busse,  69  111.  403. 

Now  on  this  record  we  can  not  see  any  document  which 
was  in  evidence  below.  The  language  of  the  bill  of  ex- 
C3ptions  as  to  such  documents  is :  "  Said  lease  was  admitted 
in  evidence  and  marked  exhibit  A."  *'Said  notice  was 
marked  exhibit  B."  Similar  language  is  used  as  to  some 
exhibits  put  in  by  Hopkins. 

In  the  bill  are  documents  marked  exhibits  A  and  B,  and 
they  are  near  to  the  words  referring  to  exhibits  as  A  and 
B,  but  there  is  no  statement  that  these  are  the  same;  no 
words  of  identification.  Imperial  Hotel  v.  Claflin,  No. 
5233,  citing  Spangenberg  v.  Charles,  44  111.  App.  526, 
Charles  v.  Remick,  50  111.  App.  534,  and  other  cases  not  yet 
reported. 

The  judgment  must  be  affirmed. 


F.  H.  Hill  Company  y.  Theo.  Sommer. 

1.  EviDENCB — Books  of  Accounts-^Foundation  for  Admission, — 
The  plaintiff  testified :  ''I  sold  and  delivered  to  the  defendants  on 
May  30, 1888,  merchandise  to  be  used  in  the  undertaking  business  and 
they  have  never  paid  for  same  nor  returned  the  g:oods.  I  can  not  say 
what  the  merchandise  was  nor  state  the  amount  of  my  bill,  but  I  have 
my  book  here;  it  will  show.  It  is  the  book  of  original  entry  and  the 
entries  therein  were  made  by  myself  at  the  time  I  delivered  these 
goods  on  Biay  80,  1888."  Heldf  sufficient  to  entitle  the  book  to  admission 
upon  common  law  principles,  without  reference  to  the  statute. 

2.  Appeals  fboh  Justices.— JVafure  of  the  Action.— Where  a  suit  is 
begun  before  a  justice  of  the  peace  and  taken  on  appeal  to  the  Circuit 
Court,  the  action  is  whatever  the  evidence  makes  it. 

3.  Statute  OF  LiMrrATiON— Jf/ien  it  Begins  to  Run  on  a  Consign- 
ment of  Goods, — ^Where  one  person  delivers  goods  to  another  to  be  sold 
on  his  account  a  cause  of  action  does  not  arise  upon  the  delivery  of  the 
goods,  but  upon  tlie  failure  to  account  for  them,  and  the  statute  of  limi- 
tations does  not  begin  to  run  until  then. 
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Memorandam. — ^Assumpsit.  In  the  Circuit  Court  of  Cook  County,  on 
appeal  from  justice's  court;  the  Hon.  Edward  F.  Dunne,  Judge,  presid- 
ing. Trial  by  jury;  verdict  and  judgment  for  plaintiff;  appeal  by  de- 
fendant. Heard  in  this  court  at  tlie  October  term,  1894,  and  aflirmed. 
Opinion  filed  October  23,  1894, 

Smith,  Helmer  &  Moulton,  attorneys  for  appellant. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  a  little  case  tried  by  the  court  without  a  jury,  in 
which  it  appeared  by  the  testimony  on  both  sides,  that  some 
years  since,  the  appellee  furnished  to  the  appellant,  to  be 
sold  on  commission,  some  goods,  of  which  the  appellant  can 
give  no  account.  The  appellee  had  often  called  for  the 
goods,  or  payment,  as  he  testified;  but  only  once,  as  was  the 
testimony  on  the  part  of  the  appellant,  did  he  call  at  all. 
{The  appellee  being  on  the  witness  stand,  the  bill  of  excep- 
xions  shows  as  follows : 

"Q.  "What  was  the  merchandise,  and  what  the  amount 
of  your  bill  ?  A.  I  can  not  say,  but  I  have  my  book  here. 
It  will  show. 

Q.     Is  that  the  book  of  original  entry  ?    A.     It  is. 

Q.  Were  the  entries  therein  made  by  yourself?  A. 
They  were  at  the  time  I  delivered  these  goods,  on  May  30, 
1888." 

The  appellant  excepted  "  to  the  introduction  of  said  book 
in  evidence  because  the  foundation  is  not  properly  laid  for 
its  introduction." 

The  fair  meaning  of  the  testimony  of  the  appellee  was 
that  he  could  not  remember  all  about  the  goods,  but  that 
the  account  was  truly  entered  by  him  at  the  time  of  the 
transaction. 

The  book  was  properly  admitted  upon  common  law  prin- 
ciples, without  reference  to  any  statute.  Hayden  v.  Hoxie, 
27  111.  App.  533. 

The  case  was  begun  before  a  justice,  and  on  appeal  the  ac- 
tion is  whatever  the  evidence  fits.  Chi.,  R.  I.  &  P.  Ry.  v. 
Town  of  Calumet,  50  111.  App.  555. 

That  the  appellant,  being  unable  to  give  any  account  of 
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the  goods  when  called  to  account  for  them,  was  liable  for 
them,  can  not  be  questioned.  The  cause  of  action  did  not 
accrue  upon  the  delivery  of  the  goods,  but  on  the  failure  to 
accouDt,  and  the  statute  of  limitations  did  not  begin  to  run 
until  then.    Angell,  Lim.,  Sec.  179. 

The  motion  for  a  new  trial  did  not  raise  the  question 
whether  the  amount  of  the  recovery  was  excessive.  Moore 
V.  SchoofiF,  51  111.  App.  76. 

The  judgment  is  affirmed. 


'  55    347 
I  6t    202 


Bertie  C.  Owen  et  al.  y.  Occidental  Building  and  Loan    \  l&^\ 

Association. 

1.  Master's  Report— Tf7j€n  His  Findings  Can  Not  be  Questioned, — 
Where  a  case  is  referred  to  a  master  in  chancery  and  on  his  report  a 
decree  is  entered,  no  exceptions  being  filed,  no  question  can  be  made  as 
to  the  sufficiency  of  the  evidence  to  sustain  his  findings. 

2.  Forfeiture  —No  ParticiUar  Form  of  Declaring. — When  a  mort- 
gagee has  an  option  to  consider  the  entire  debt  due  on  a  default  it  is 
not  necessary  that  any  particular  act  or  form  of  expression  be  used  for 
the  purpose  of  declaring  such  option.     Bringing  a  suit  is  sufficient. 

3.  Bill  op  Foreclosure— Jni>o/i>es  an  Account, — A  bill  to  foreclose 
a  mortgage  always  involves  an  account. 

Hemorandam. — Foreclosure  proceedings.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Decree 
on  report  of  master:  error  by  the  defendant.  Heard  in  this  court  at 
the  October  term,  1894;  reversed  and  remanded  with  directions.  Opin- 
ion filed  October  22,  18»4. 

J.  W.  Mersiam,  attorney  for  plaintiffs  in  error. 

Brief  for  Defendant  in  Error,  Francis  T.  Colby  and  Amos 

W.  Martin,  Attorneys. 

A  party  failing  to  object  to  a  particular  step  in  the  prog- 
ress of  a  cause  will  be  considered  as  having  waived  those 
not  raised.  Norton  v.  Dow,  10  111.  459;  Sargeant  v.  Kellogg, 
10  111.  281;  Graham  v.  Andei-son,  42  111.  516. 
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Mr.  Justice  Gaby  delivered  the  Opinion  op  the  Cocet. 

October  8, 1889,  the  defendant  in  error  filed,  in  the  Circuit 
Court,  a  bill  to  foreclose  a  trust  deed  in  the  nature  of  a  mort- 
gage, executed  by  one  Catherine  Finn  and  her  husband  to 
secure  the  payment  of  a  penal  bond,  conditioned  for  the 
payment  of  a  loan,  with  premium,  interest,  fines,  taxes,  in- 
surance, etc.,  as  is  usual  on  loans  by  such  associations. 

The  case  was  referred  to  a  master,  on  whose  report  a  de- 
cree was  entered.  To  that  report  no  exceptions  were  filed 
below,  and  therefore  no  question  can  now  be  made  as  to 
the  sufficiency  of  the  evidence  to  sustain  his  findings. 
Cheltenham  Imp.  Co.  v.  Whitehead,  128  111.  279. 

But  whether  the  allegations  of  the  bill  and  the  findings 
of  the  master  support  the  decree,  in  other  words,  whether 
the  decree  is  within,  and  not  beyond,  neither  the  allega- 
tions, nor  the  findings,  is  an  open  question.  So,  also, 
whether  the  master  has  included  in  his  findings,  items  not 
allowable. 

See  thei  Cheltenham  case  as  to  cost  of  abstract  there 
struck  out,  and  see  Strang  v.  Allen,  44  111.  428. 

All  of  the  errors  assigned  resolve  themselves  into  two : 
First,  that  the  foreclosure  was  premature;  second,  that  the 
decree  is  too  large. 

The  bond  and  deed  of  trust  were  made  exhibits  to  the 
bill,  and  are  therefore  a  part  of  it;  controlling,  if  there  be 
any  discrepancy  between  them  and  the  allegations  of  the 
bill.     Field  v.  Brokaw,  40  111.  App.  371. 

The  bill  upon  which  the  decree  was  entered  was  filed 
July  1,  1891,  as  of  October  8,  1889,  in  lieu  of  the  original 
filed  at  that  date,  and  lost.  The  bond  provided  for  the 
maturity  of  all  that  it  was  intended  to  secure,  at  the  option 
of  the  ''  obligee,  its  successor  or  assigns,"  if  default  in  any 
of  the  payments  should  "continue  for  the  space  of  six 
months."  The  bill  contains  no  allegation  of  the  exercise  of 
such  option,  and  the  plaintiff  insists  that  section  9  of  the 
act  of  1879,  Homestead  Loan  Associations,  is  exclusive, 
that  such  option  can  be  only  by  an  "  order  of  the  board  of 
directors."     The  bill  does  allege  that  fines  had  been  in- 
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curred  by  Mrs.  Finn,  amounting  to  $141.85,  and  *'that  the 
whole  of  the  principal,  premium  and  interest  on  the  said 
bond  has  become  due  and  payable  by  reason  of  the  default 
by  the  said  Catherine  Finn  in  the  payment  of  the  install- 
ments of  principal,  premium  and  interest  for  more  than  six 
months  prior  to  the  date  of  the  filing  of  this  bill  of  com- 
plaint." 

It  is  true  that  the  allegations  are  loose,  but  in  substance 
the  bill  does,  by  necessary  implication,  make  out  that  she 
had  given  occasion  for  the  exercise  of  the  option,  and  as  the 
exercise  of  it  was  a  matter  of  contract  between  the  parties — 
not  needing  statutory  authority — the  general  rule  obtains, 
that  bringing  suit  is  enough.  Jones  on  Mortgages,  Sec. 
1182. 

By  a  clerical  error  the  bill  alleged  $751.27,  with  interest 
from  September  10,  1890,  to  be  ''  now  due."  As  the  original 
bill  was  filed  October  8, 1889,  it  is  apparent  that  1890  is  a 
mistake,  and  1888  or  1889  must  be  the  date  intended.  The 
master's  report  is  that  July  31,  1889,  $736.79  was  due.  He 
then  allows  a  credit  of  $141.80,  leaving  a  balance  of  $594.99, 
which  he  charges  with  eight  per  cent  interest.  He  also 
charges  $146.28  paid  September  10, 1890,  by  the  association 
for  taxes,  with  interest  at  the  same  rate.  As  the  original 
loan  was  $500,  the  master  has  allowed  eight  per  cent  in- 
terest for  more  than  two  years  and  a  half,  his  report  being 
dated  February  24,  1892,  on  $94.99  made  up  of  items  not 
bearing  interest. 

The  plaintiffs  in  error  object  to  the  last  item  as  being 
paid  pendente  lite,  and  without  a  supplemental  bill,  not 
allowable.  But  the  bond  and  deed  of  trust  required  that 
Mrs.  Finn  should  pay  the  taxes,  and  provided  that  if  paid 
by  the  association  they  should  be  added  to  the  debt.  A 
bill  of  foreclosure  always  involves  an  account.  Suppose  a 
mortgage  in  possession,  and  a  bill  to  foreclose  or  redeem, 
the  property  being  of  a  kind  that  there  were  daily  receipts 
and  expenditures,  would  not  the  account  take  in  everything 
without  additions  to  the  pleadings  ?  If  not,  the  proceedings 
would  be  impracticable. 
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There  is  no  surprise  in  this  case.  The  certainty  of  taxes 
is  foreknown.  The  bond  and  deed  of  trust,  being  exhibits, 
amounted  to  an  allegation  that  if  the  association  should  be 
required,  for  its  own  security,  to  pay,  the  amount  paid 
would  be  added  to  the  debt.  We  think  that  in  principle 
the  Cheltenham  case  cited  justifies  this  charge. 

The  plaintiffs  in  error  urge  that  $88  solicitor's  fees,  when 
the  bill  claimed  $75,  are  wrong;  but  the  deed  provided  for 
ten  per  cent,  and  the  $88  is  therefore  right  on  the  amount, 
$880.26,  found  due  by  the  master;  but  that  amount  being 
wrong  because  of  interest  allowed,  there  must  be  a  correc- 
tion as  to  the  fees.  We  make  the  deductions  on  those  two 
accounts  $21.29,  leaving  $946.97  as  the  proper  amount. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded  with  directions  to  enter  a  new  decree  for  the  last 
named  sum  with  interest  from  the  date  of  the  former  decree 
at  five  per  cent. 


James  E.  Woodruff  v.  L.  T.  Matheney. 

1.  Practice — Default  Without  Declaration  on  File, — It  is  erroneous 
to  take  a  default  without  a  declaration  on  file. 

2.  Saxr— Motions  at  Subsequent  Terms  to  Set  Aside  Dismissals. — ^A 
suit  having  been  dismissed  at  a  term  of  court  a  motion  to  set  aside  the 
dismissal  at  a  subsequent  term  without  regaining  jurisdiction  of  the  suit 
is  void. 

Memorandnm. — Assumpsit.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Jonas  HuTcrnxsoN,  Judge,  presiding.  Judgment  by  default; 
error  by  defendant.  Heard  in  this  court  at  the  October  term,  1894,  and 
reversed.    Opinion  filed  October  15,  1894. 

Eastman  &  Schumacher,  attorneys  for  plaintiff  in  error. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  served  May  30,  1892,  with  a 

summons  returnable  to  the  June  term.    As  the  terms  begin 
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on  the  first  Monday  of  each  month,  he  was  not  required  to 
appear  until  the  July  term,  and  if  the  declaration  Avas  not 
filed  ten  days  before  that  term,  then  not  until  the  August 
term,  and  if  the  declaration  was  not  filed  ten  days  before 
that  term,  he  was  not  required  to  appear  at  all,  as  the  plaint- 
iff below  could  proceed  no  further.  Press  v.  Ridgway,  37 
111.  App.  267.  However,  the  defendant  below  did  appear,  and 
on  his  motion  the  suit  was  dismissed,  August  24,  1892,  for 
want  of  a  declaration,  none  having  been  filed  at  all.  Octo- 
ber 15,  1892,  on  motion  of  the  plaintiff  below,  without  any 
appearance  by  defendant  below,  though  notice  of  the  motion 
was  mailed  for  him,  that  dismissal  was  set  aside,  and  the 
default  of  the  defendant  below  entered;  still  with  no  decla- 
ration on  file.  October  24,  1892,  a  declaration  was  filed, 
and  on  the  19th  of  the  following  month  a  final  judgment 
entered  for  the  plaintiff  below.  By  the  dismissal  in  Au- 
gust, the  court  had  lost  jurisdiction  of  the  case,  and  the  pro- 
ceedings of  October  and  November  are  erroneous,  if  not 
void,  as  the  record  does  not  show  jurisdiction  regained. 
Morgan  v.  Campbell,  64  111.  App.  242. 

The  judgment  is  reversed,  but  the  cause  in  not  remanded, 
as  the  right  to  prosecute  the  action  is  gone.    Ibid. 


Adelaide  F.  Crawford^  Sarah  A.  Crawford^  Sophronia  A, 
Kellogg^  Hiram  P.  Crawford  and  Gilbert  Craw- 
ford^ an  Insane  Person,  by  John  Craw- 
ford^ his  Guardian  ad  Litem^ 
v.  Cyrus  B.  Cook. 


55 
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1.  Chakcery  Practice— Tf^aitxjr  of  Demurrer.  -The  defendants  in  a 
chancery  proceeding  demurred  to  the  bill,  but  no  action  was  taken  on 
the  demurrer,  and  afterward  notice  was  served  upon  them  to  answer 
within  thirty  days,  which  they  failed  to  do.  A  default  was  taken  and 
a  decree  pro  confesso  taken  against  them;  their  failiu'e  to  answer  the 
bill  was  regarded  as  a  waiver  of  the  demurrer. 

2.  Degrees — Pro  Confesso,  How  far  Binding,  — A  decree  pro  confeaso 
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Only  concludes  a  party  to  the  averments  in  the  bill  and  does  not  amount 
to  a  confession  of  any  act  not  alleged  in  it. 

8.  Creditor's  Bill — Lie8  Only  Where  Legal  Remedies  are  Exhausted, 
—In  order  to  sustain  a  creditor's  bill  under  Section  49,  Chapter  22,  R.  S., 
entitled  *' Chancery"  it  must  appear  that  the  judgment  creditor  has 
exhausted  all  his  legal  remedies;  so  where  the  allegations  were  that  the 
judgment  was  entered  June  1,  1877,  that  execution  was  issued  and 
returned  unsatisfied,  but  no  date  given  as  to  when  it  w^as  issued  or 
when  it  was  returned,  that  the  judgment  was  revived  by  «ctre/acta^, 
March  9,  1888,  it  was  held  that  it  did  not  sufficiently  appear  that  the 
complainant  had  exhausted  his  legal  remedies  by  having  an  execution 
issued  on  the  original  judgment  within  seven  years  from  its  rendition 
or  having  had  any  execution  issued  upon  the  judgment  after  revivaL 

Memorandnm. — Creditor's  bill.  In  the  Superior  Court  of  Cook 
County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Decree  pro  con- 
fesso;  error  by  defendant.  Heard  in  this  court  at  the  October  term, 
1894.    Reversed  and  remanded.    Opinion  filed  October  15,  1894. 

Brief  foe  Plaintiffs  in  Error,  Ira  W.  &  C.  C.  Buell  and 

Haebbbt  &  Daley,  Attorneys. 

The  bill  was  defective  in  not  alleging  an  issuance  and 
return  of  execution  on  the  judgment  after  its  ^e^aval,  and 
for  that  reason  the  demurrer  should  have  been  sustained. 
Weis  V.  Tierman,  91  111.  27;  Newman  v.  Willetts,  52  lU.  98. 

The  complainant's  laches  has  been  so  great  as  to  bar  any 
relief  under  their  bill.  Johnston  v.  Dunn,  29  Atl.  Rep.  361; 
Winslow  V.  Leland,  128  111.  348;  Clapp  v.  Peterson,  104  111. 
34;  Helman  v.  Davis,  24  Neb.  793;  12  Am.  &  Eng.  Enc.  of 
Law,  598;  Northern  III.,  etc.,  Co.  v.  Young,  11  Biss.  (U.  S.) 
331. 

No  attempt  is  made  to  excuse  laches^  although  said  order 
and  decree  had  been  in  full  force  and  unquestioned  for  about 
six  years.  The  time  within  which  the  decree  could  have 
been  reviewed  on  error  had  long  since  elapsed.  It  was  in- 
cumbent upon  all  parties  bound  by  the  decree,  if  they 
desired  to  attack  it  on  the  ground  of  fraud  to  do  so  in  apt 
time,  and  a  delay  of  six  years,  unexplained,  must  manifestly 
he  held  to  be  sufficient  to  bar  relief.  Clapp  v.  Peterson, 
104  111.  34;  Johnston  v.  Dunn,  29  Atl.  Rep.  361;  Connelly  v. 
Rue,  148  111.  348;  Helman  v.  Davis,  24  Neb.  793;  Northern 
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111.,  etc.,  Co.  V.  Young,  11  Biss.  (U.  S.)  331;  12  Am.  &  Eng. 
Eno.  of  Law,  598. 

Henkt  C.  Notes,  attorney  for  defendant  in  eiTor. 

Mh.  Justice  Gary  delivered   the  opinion  of  the  Court; 

On  the  9th  day  of  March,  1888,  a  bill  in  chancery  was 
filed  in  the  Superior  Court,  which  alleged  that  on  the  1st 
day  of  June,  1877,  John  A.  Baldwin  recovered  in  that  court 
a  judgment  against  John  Crawford.  "  That  execution  upon 
said  judgment  against  the  property  of  said  defendant  was 
thereafter  duly  issued  and  delivered  to  the  sheriflp  of  said 
count V  where  said  defendant  at  the  time  resided,  and  the 
same  was  thereafter  by  said  sheriff  returned  wholly  unsat- 
isfied, he  certifying  thereon  that  he  could  find  no  property 
whereon  to  levy  to  make  any  part  of  the  amount  thereof. 
*  *  *  That  said  judgment  was  revived  by  scire  facias 
in  said  court  March  9,  1888."  That  Adelaide  was  the  wife 
of  John.  That  about  May  9,  1881,  certain  real  property 
described  in  the  bill,  was  conveyed  to  Adelaide  and  "  that 
said  real  estate  so  conveyed  to  said  Adelaide  E.  Crawford 
is  in  reality  now  the  property  of  the  said  John  Crawford, 
and  said  Adelaide  fraudulently  holds  the  title  in  trust  for 
said  John  Crawford  for  the  sole  purpose  of  defrauding  his 
creditors." 

April  10,  1888,  leave  was  given  to  "the  complainant  to 
amend  his  bill  by  substituting  the  name  of  Cyrus  F.  Cook 
as  complainant,  the  defendant  to  answer  said  amended  bill 
within  twenty  days,"  and  on  that  day  the  amendment  was 
filed. 

May  1, 1888,  Adelaide,  who  seems  to  be  the  only  one  of 
the  plaintiffs  in  error  substantially  interested  in  this  case, 
with  other  defendants,  demurred  to  the  bill  as  amended. 

No  action  was  ever  taken  upon  that  demurrer,  and  June 
5, 1893,  on  notice  to  the  solicitor  of  the  then  defendants,  a 
role  was  entered  that  they  should  answer  the  amended  bill 
within  thirty  days. 

October  26,  1893,  no  answer  having  been  filed,  the  bill 

Vol.  LY  S 
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was  taken  as  confessed,  and  after  a  reference  to  and  report 
by,  a  master,  a  final  decree  was  entered  directing  a  sale  of 
the  property  before  mentioned.  From  that  decree  this  writ 
of  error  is  prosecuted. 

One  of  the  plaintiffs  in  error  is  Gilbert  Crawford,  insane, 
and  for  whom  a  guardian  ad  litem  was  appointed,  but  no 
further  notice  of  him  appears  in  the  record,  nor  does  it 
appear  that  he  could  have  any  interest  in  the  controversy. 

We  shall  not  consider  whether  the  fact  that  he  was  made 
a  defendant,  rendered  it  necessary  that  a^U  the  proceedings 
as  to  him  should  be  regular,  as  in  case  of  infant  defendants. 

The  other  defendants  having  notice  that  a  rule  to  answer 
would  be  applied  for,  should  have  attended,  and  their  fail- 
ure to  do  so  we  regard  as  a  waiver  of  the  demurrer. 

The  principle  of  Hall  v.  Ness,  27  111.  411,  applies.  But 
the  question  as  to  the  sufficiency  of  the  bill  to  sustain  a 
decree  remains,  for  "  a  decree  pro  confesso  only  concludes  a 
party  as  to  the  averments  in  the  bill,  and  does  not  amount 
to  a  confession  of  any  act  not  alleged  in  it."  De  Leuw  v. 
Neely,  71  111.  473.  "A  decree  can  only  be  based  on  proper 
and  sufficient  allegations  contained  in  the  bill."  Klein  v. 
Horine,  47  111.  430. 

While  the  unexplained  lach^  of  the  complainant  from 
May  9,  1881,  when  the  property  was  conveyed  to  Adelaide, 
until  March  9,  1888,  when  the  bill  was  filed,  may  not  be 
taken  advantage  of  by  demurrer,  nor  for  the  first  time  ob- 
jected to  on  error,  but  must  be  made  a  defense  by  answer^ 
yet  to  sustain  a  judgment  creditor's  bill  under  Sec.  49, 
Ch.  22,  Chancery,  or  the  common  law  of  which  that  sec- 
tion is  declaratory,  it  must  appear  that  the  judgment  cred- 
itor has  exhausted  all  legal  remedies.  Durand  v.  Gray,  129 
lU.  9. 

The  quotations  made  in  the  early  part  of  this  opinion 
show  all  that  is  alleged  in  the  bill  as  to  execution  upon  the 
judgment. 

Whether  an  execution  was  issued  within  seven  vears  after 
the  rendition  of  the  judgment  is  wholly  conjectural.  Sec. 
1,  Ch.  77,  Judgments;  Albright  v.  Herzog,  12111.  App.  557. 


First  District — October  Term,  1894.      355 

■^~^— -        ■     ^  ^        ■    ,  ■  ■ ■ • — — — ' " 

Post  V.  Brown. 

And  it  is  quite  certain  that  no  execution  was  issued  after 
the  judgment  was  revived  on  scire  facva^^  for  the  bill  was 
filed  the  same  day.  That  revival  should  have  been  followed 
by  an  execution.  Non  constat  that  it  would  not  have  pro- 
duced satisfaction. 

The  principle  of  Winslow  v.  Leland,  128  111.  304,  is  ap- 
plicable. 

The  history  of  the  title,  deraigned  from  the  father  of  her 
husband  to  Adelaide,  is  irrelevant  to  the  inquiry  whether 
she  holds  the  title  in  trust  for  her  husband. 

The  decree  is  reversed  and  the  cause  remanded  with 
directions  to  dismiss  the  bill  at  the  cost  of  the  defendant  in 
error. 


C.  B,  Post  V,  P.  G.  Brown. 

1.  CoNsmsRATiON — iVccessarjf  to  Support  a  Prgmise. — ^The  common 
law  makes  a  coiiBideration  necessary  to  support  a  contract  though  it  be 
in  writing,  and  a  promissory  note  is  subject  to  the  rule. 

2.  Pleading — A  Consideration, — In  a  suit  upon  a  contract  in  a  court 
of  record,  it  is  necessary  to  allege  a  consideration  in  the  declaration. 

3.  EviDKNCB— 0/  the  Consideration. — On  the  trial  of  a  suit  upon  a 
contract  under  proper  plea^,  it  is  competent  to  show  why  a  party  signed 
tiie  contract,  as  tending  to  show  what  the  consideration  was. 

Memorandam.— Assumpsit  on  appeal  from  a  justice^s  court.  In  the 
Superior  Ck)urt  of  Cook  County;  the  Hon.  Jonas  HuTcmNSON,  Judge 
presiding.  Trial  by  jury;  verdict  and  judgment  for  plaintiff;  appeal 
by  defendant.  Heard  in  this  court  at  the  October  term,  1894.  Reversed 
and  remanded.    Opinion  filed  November  12,  1894. 

Albert  Phalen,  attorney  for  appellant. 

Chablbs  M.  Weaver,  attorney  for  appellee. 

Mb.  JrenioE  Gaby  delivered  the  opinion  of  the  Court. 
The  appellee  brought  a  suit  before  a  justice  against  the 
appellant  upon  a  writing  as  follows : 
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"Chicago,  January  5,  1893. 
Mr.  F.  G.  Brown: 

I  hereby  agree  to  pay  you  a  commission  of  2  per  cent  on 
contract  price  agreed  upon  between  A.W.  Hayward  and 
myself  on  all  work  specified  in  said  contract.  The  commis- 
sion to  be  paid  out  of  first  and  second  certificates  in  —  days 

from  date  of  contract. 

C.  B.  Post." 

Post  was  a  member  of  the  firm  of  Post  &  Strong. 

The  writing  copied  was  signed  about  seven  o'clock  in  the 
morning  of  the  day  of  the  date,  and  about  eleven  o'clock  of 
the  same  day  the  firm  signed  a  contract  with  Hayward  to 
build  for  him  a  house  for  $20,775. 

Why  Post  signed  the  writing  does  not  appear  on  the 
part  of  the  appellee,  and  the  court  would  not  permit  him  on 
cross-examination  to  be  questioned  about  it.  So  much  tes- 
timony as  did  filter  in,  indicates  that  the  consideration  for 
the  promise  was  mere  extortion. 

The  common  law  makes  a  consideration  necessary  to  sup- 
port a  promise,  though  it  be  in  writing.  Ilite  v.  Wells,  17 
111.  88. 

A  promissory  note  is  subject  to  the  rule.  Arnold  v. 
Franklin,  3  111.  App.  141. 

Had  the  suit  been  commenced  in  a  court  of  record  it  would 
have  been  necessary  to  allege  in  the  declaration,  a  good 
consideration.    Hulme  v.  Kenwick,  16  111.  371. 

The  judgment  is  reversed  and  the  cause  remanded,  that 
full  inquiry  may  be  made  as  to  the  consideration  of  the 
promise  sued  upon. 


Charles  T.  Nash  et  al.  y.  Glass  Classon. 

1.  CONTBACTS— iVinctpaZ  Bound  by  ike  Acts  of  the  Agents.— When,  a 
person  owns  a  warehouse  and  pays  for  all  grain  purchased  and  placed 
therein,  but  employs  another  to  take  charge  of  the  same  and  his  busi- 
ness connected  therewith,  such  other  person  not  holding  himself  out  as 
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proprietor,  but  as  his  agent,  the  presumption  is  that  it  is  the  contract  of 
the  owner  and  that  he  is  liable  thereon. 

2.  Market  Prices — Presumptions  as  to  Their  Continuance, — ^Where 
the  market  price  of  grain  is  shown  on  a  day  named,  in  the  absence  of 
evidence  to  the  contrary,  it  will  be  presumed  to  continue  to  the  next 
day. 

Memorandum. — ^Assumpsit.  In  the  Superior  .Court  of  Cook  County; 
the  HoiL.  John  Barton  Payne,  Judge,  presiding.  Declaration;  special 
and  common  counts;  trial  by  jury;  verdict  and  judgment  for  plaintiff; 
appeal  by  defendant.  Heard  in  this  court  at  the  October  term,  1894, 
and  affirmed.    Opinion  filed  November  12, 1894. 

Statement  of  the  Case. 

This  was  an  action  brought  by  appellee  to  recover  the 
price  of  certain  corn  alleged  to  have  been  delivered  and  sold 
to  appellants  at  an  agreed  price. 

Appellee  introduced  evidence  tending  to  show  that  in 
1891  he  bargained  with  appellants,  through  one  Smith, 
their  agent,  to  deliver  corn  to  the  elevator  of  appellants  at 
Wedron,  Illinois,  they  to  warehouse  the  same,  and  to  pay  him, 
whenever  he  wished  to  sell,  the  Chicago  market  price,  less 
five  cents  per  bushel;  that  afterward  he  delivered  to  them 
as  agreed,  over  6,000  bushels  of  corn,  and  on  the  28th  of 
November,  1891,  notified  them  that  he  wished  to  sell;  that 
the  Chicago  market  price  was  then  seventy  cents  per 
bushel. 

Upon  the  trial  it  appeared  that  for  a  number  of  years 
one  H.  S.  Gilbert  was  engaged  in  the  grain  business  at  va- 
rious points  in  La  Salle  county.  He  finally  became  embar- 
rassed, and  in  1889  failed.  The  defendants  were  his  princi- 
pal creditors.  To  secure  their  claim  he  deeded  to  them 
certain  warehouses  and  real  estate,  and  shortly  thereafter  a 
contract  was  entered  into  between  them.  In  and  bv  this 
contract  it  was  agreed  that  defendants  should  convey  to 
Gilbert,  upon  the  payment  by  him  of  $20,000,  with  interest, 
taxes,  etc.,  on  or  before  January  1, 1893,  certain  warehouses 
and  other  property,  used  in  carrying  on  the  grain  business 
at  certain  places  in  La  Salle  county,  and  it  was  further 
agreed  as  follows : 
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"  Whereas,  it  is  understood  and  agreed  between  the  par- 
ties hereto,  that  the  said  party  of  the  second  part  shall 
engage  in  and  conduct  the  business  of  buying  and  selling 
grain  at  the  stations  of  Ottawa,  Grand  Ridge,  Wedron, 
Serena,  Utica  and  BuflFalo  Eock,  all  of  said  places  being  in 
said  county  of  La  Salle,  under  the  conditions  and  limitations 
hereinafter  expressed,  that  is  to  say : 

"  Said  party  of  the  second  part  shall  conduct  said  busi- 
ness under  the  direction  and  supervision  of  said  parties  of 
the  first  part,  who  shall  be  represented  in  the  management 
of  said  business  by  an  agent  of  their  selection,  such  agent 
to  handle  and  control  all  the  money  used  in  the  conduct  of 
said  business,  and  to  exercise  a  supervisory  control  over 
said  business  in  general. 

"  Said  parties  of  the  first  part  covenant  and  agree  to  fur- 
nish and  supply  to  said  party  of  the  second  part  in  the 
amount  above  stated,  the  amount  of  money  necessary  for 
the  proper  conduct  and  operation  of  said  business,  and  said 
party  of  the  second  part  covenants  and  agrees  to  pay  to  said 
parties  of  the  first  part  all  moneys  so  advanced  by  them,  to- 
gether with  interest  thereon,  at  the  rate  of  eight  per  cent 
per  annum,  payable  monthly;  to  ship  all  grain  purchased 
prior  to  the  time  of  making  above  named  payments  to  said  . 
parties  of  the  first  part  at  Chicago,  or  elsewhere,  as  said 
parties  may  direct. 

"  It  is  covenanted  and  agreed  between  the  parties  hereto, 
that  there  shall  be  paid  out  of  the  earnings  of  said  business, 
a  salary  not  to  exceed  $100  per  month  to  the  agent  of  said 
parties  heretofore  mentioned;  that  said  second  party  shall 
be  allowed,  out  of  the  net  earnings  of  said  business,  the  sum 
of  $150  per  month,  and  all  other  earnings,  after  the  paj'. 
ment  of  the  necessary  expenses  of  the  business  shall  apply 
upon,  and  go  toward,  the  payment  of  the  said  sum  of 
$20,000. 

"And  the  said  parties  of  the  first  part  covenant  and 
agree  that  upon  the  payment  to  them  of  all  moneys  ad- 
vanced by  them  as  aforesaid,  and  all  interest  due  thereon, 
and  the  payment  of  said  sum  of  $20,000,  together  with  in- 
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terest  due  thereon,  as  above  set  forth,  to  execute  to  said 
second  party  conveyances  of  the  property  above  described, 
in  the  manner  above  set  forth. 

"And  in  case  of  the  failure  of  said  second  party  to  make 
either  of  the  payments,  or  to  perform  any  of  the  covenants 
on  his  part  hereby  made  and  entered  into,  this  contract 
shall,  at  the  option  of  the  parties  of  the  first  part,  be  for- 
feited and  determined,  and  the  said  parties  of  the  first  patt 
shall  have  the  right  to  re-enter  and  take  possession  of  the 
premises  aforesaid." 

Under  this  contract  the  defendants  appointed  as  their 
agent  one  A.  Z.  Perrin,  whose  duty  it  was  to  keep  the  books 
and  see  that  the  money  furnished  by  defendants  was  paid 
out  for  f^rain.  A  bank  account  was  kept  in  the  name  of 
defendants  in  the  First  National  Bank  of  Ottawa,  and 
against  this  account  Perrin  drew  checks  in  payment  for 
grain  purchased.  He  never  pave  any  instructions  to  Gil- 
bert as  to  how  he  should  conduct  the  business,  nor  did  he 
exercise  any  control  over  him  whatever,  being  put  there  for 
the  purpose  of  keeping  the  books  and  seeing  that  the  cash 
was  paid  out  for  grain,  and  that  the  money  paid  was  paid 
out  for  grain  at  prices  that  would  show  a  profit  on  Chicago 
prices.  The  prices  were  made  by  Gilbert,  and  Perrin  had 
nothing  to  do  with  fixing  them.       ' 

It  also  appeared  that  for  some  time  there  was  used  in  the 
business  carried  on  at  Wedron,  slips  like  the  following : 

"  Wedron  Warehouse,  oiBce  of  Nash,  Wright  &  Co. 

H.  S.  Gilbert,  Agent. 
Grain  and  Commission." 
Appellants  offered  to  show  that  they  wrote  to  Gilbert  re- 
questing him  not  to  use  such  slips;  this  the  court  refused  to 
allow  appellants  to  prove. 

Appellee  had  often  seen  such  slips.  Appellee's  corn  was 
shipped  by  Gilbert  to  appellants,  at  Chicago,  between  the 
12th  and  24th  of  November,  1891. 

Appellants  denied  that  Gilbert  was  their  agent  to  buy 
grain,  and  also  denied  that  the  business  carried  on  by  him 
at  Wedron  was  theirs,  and  also  insisted  that  Smith,  who 
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was  employed  by  Gilbert  in  the  business  at  Wedron,  was 
not  authorized  to  make  any  such  bargain  as  appellee  testi- 
fied was  made  through  Smith  with  him,  appellee. 

The  jury  entered  a  verdict  for  the  plaintiff,  upon  which 
there  was  judgment,  and  from  this  appellants  prosecute  this 
appeal. 

•  Duncan  &  Gilbert  and  W.  H.  Stead,  attorneys  for  appel- 
lants. 

Appellee's  Bbief,   Fowler  Bros.,   Attorneys;    Wing  & 

Barge,  of  Counsel. 

"  The  principal  is  bound  equally  by  the  authority  which 
he  actually  gives,  and  by  that  which,  by  his  own  acts,  he 
appears  to  give.  The  appearance  of  the  authority  is  one" 
thing,  and  for  that  the  principal  is  responsible."  Smith  v. 
Peoria  County,  59  111.  412;  Parsons  on  Con.,  44;  Harvey 
Wolff  &  Co.  V.  Miles,  16  111.  App.  533;  National  Furnace 
Co.  V.  Keystone  Mfg.  Co.,  110  111.  427;  Singer  Mfg.  Co.  v. 
Iloldfordt,  86  111.  456;  Thurber  &  Co.  v.  Anderson,  88  111. 
167;  Goeing  v.  Outhouse  et  al.,  95  111.  346;  Home  Ins.  Co.  v. 
Pierce,  75  111.  427. 

"The  principal  may,  when  discovered,  be  held  respon- 
sible, although  concealed  by  the  agent,  and  he  alone  trusted." 
Doan  V.  Duncan,  17  111.  275;  Crain  et  al.  v.  Nat.  Bank,  114 
111.  526;  Story  on  Agency,  Sec.  17;  Malburn  v,  Schriner, 
49  111.  69. 

Mr.  Presiding  Justice  "Waterman  delivered  the  opinion 
OF  the  Court. 

The  question  involved  in  this  case  is  not  so  much  as  be- 
tween appellants  and  Gilbert,  whose  business  was,  under 
their  agreement,  carried  on  at  Wedron  and  other  towns 
in  La  Salle  county,  but  as  to  how  did  appellants,  owners  of 
the  warehouses  as  they  were,  and  supplying  the  money  for 
the  conduct  of  the  business  as  they  did,  hold  themselves  out 
or  suffer  Gilbert,  their  agent,  to  hold  them  out  ?  Did  they 
knowingly  permit  him  to  induce  the  farmers,  who  brought 
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grain  to  their  warehouses  and  who  made  contracts  for  the 
sale  of  corn  with  agents  in  charge  of  such  houses,  to  believe 
that  they  were  the  owners  and  proprietors  of  the  business, 
and  was  appellee  justified  in  so  believing  ? 

Appellants  knew  that  they  owned  the  warehouses;  that 
taey  kept  in  their  firm  name  a  bank  account  at  the  county 
seat  of  La  Salle  county,  and  that  their  agent,  Mr.  Perrin, 
paid  with  their  checks  for  all  the  grain  that  was  purchased. 
What  would  a  fanner  of  La  Salle  county  naturally  conclude 
from  this  ?  As  appellants  owned  the  warehouses  and  paid 
for  all  the  grain  that  was  purchased  and  placed  therein,  and 
as  Gilbert,  who  had  charge  of  the  business,  did  not  hold 
himself  out  as  a  proprietor  but  as  an  agent,  merely,  it  is  man- 
ifest that  parties  selling  grain  in  this  way  would  naturally 
conclude  that  appellants  bought  it  through  Gilbert  as  their 
agent. 

That  Gilbert  as  well  as  Perrin  were  their  agents  for  some 
purposes  is  not  denied.  Gilbert  seems  to  have  understood 
that  contracts  made  through  him  for  the  purchase  of  grain 
were  their  agreements;  as,  when  one  Keith,  from  whom  he 
had  bought  com,  failed  to  comply  with  his  contract,  he,  Gil- 
bert, brought  suit  against  Keith  in  the  name  of  appellants; 
he  also  made  use  in  the  business  of  letter  heads  and  printed 
slips,  given  to  those  who  sold  grain,  on  which  the  firm  name 
of  appellants  appeared  as  proprietors. 

It  is  true  that  it  does  not  appear  that  appellants  knew  as 
to  such  use  of  their  name  on  letter  heads  and  slips  or  in  such 
suit;  and  it  may  be  urged  that  these  acts  are  only  evidence 
of  what  Gilbert  understood  to  be  the  relations  existing  be- 
tween him  and  appellants. 

That  the  grain  when  purchased  and  paid  for  by  the  money 
of  appellants  was  theirs,  is  settled  by  the  cases  of  Broadwell 
V.  Howard,  77111.  305,  Cool  v.  Carraichael,  6Q  III.  2IG,  and 
Nelson  v.  Mclntyre,  1  111.  App.  603. 

We  are  of  the  opinion  that  the  position  and  conduct  of 
appellants  was  such  that  this  contract  made  by  Smith  for 
the  purchase  of  grain,  which  was  actually  received  into  their 
warehouse  at  Wedron  and  shipped  to  them,  was  their  con- 
tract, and  that  they  are  liable  thereon. 
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It  is  urged  that  there  was  a  failure  to  show  what  the  Chi- 
cago market  price  of  corn  was  November  28th,  the  day  upon 
which  appellee  elected  to  sell.    'The  market  price   on  the 
27th  was  shown.    In  the  absence  of  evidence  that  the  price 
was  different  on  the  28th,  we  think  that  the  rate  existing 
n  the  27th  must  be  presumed  to  have  continued  to  the  next 
.ay.    Doubtless  there  are  on  the  Chicaojo  market,  some- 
jmes,  especially  in  the  case  of  attempted  corners,  great 
ductuations  from  day  to  day;  but  if  corn  was  any  lower  on. 
the  28th  than  it  was  on  the  27th,  it  was  easy  for  appellants 
to  have  shown  this,  and  in  the  absence  of  evidence  we  think 
that  the  ordinary  rule  that  a  state  of  affairs  once  shown  to 
exist  is  presumed  to  continue,  may  be  applied  for  at  least 
the  term  of  one  day,  even  to  the  Chicago  grain  market. 

We  agree  with  counsel  for  appellants  that  contracts  are 
to  be  interpreted  as  entireties,  and  that  the  court  in  constru- 
ing instruments  will  place  itself  in  the  shoes  of  the  parties 
who  made  them,  but  the  view  we  have  taken  of  the  record 
before  us  renders  unnecessary  any  discussion  by  us  of  the 
relation  which,  as  between  appellants  and  Gilbert,  appellants 
occupied. 
The  judgment  of  the  Superior  Court  will  be  affirmed. 

Mr.  Justice  Gary. 

I  go  further.  In  my  judgment  the  business  conducted 
at  the  different  elevators  was  the  business  of  the  appellants, 
conducted  by  their  authority  and  by  their  agents,  for  whose 
conduct  the  appellants  are  responsible. 
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M  flgsj        William  E.  G9odman  v.  Bernard  Fried^  Frank  E. 
©^  a»  Chandler,  Trustee,  George  W.  Cass,  Trustee, 

Eva  Compton,  Frank  Compton  et  al. 

1 .  Mechanic's  Lien— Lau?  Needs  Revision.  — The  Mechanic's  Lien  Law, 
with  its  multitude  of  details,  all  of  which  must  be  strictly  complied  with 
by  those  who  seek  its  benefits,  is  a  delusion  and  a  snare. 

2.  SA-^SE^Insuffldent  Claim  Under  Section  Four, — Where  a  mechanio 
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made  one  contract  for  the  plumbing  and  sewage  of  six  separate  cottages, 
each  upon  a  lot  having  a  separate  number  of  its  own,  and  in  attempted 
eompliance  with  section  four  of  the  mtschanic^s  lien  law  filed  his  claim 
giving  dates  of  the  labor  performed,  but  not  of  the  materials  furnished 
in  performance  of  the  contract,  and  showing  the  amount  due  upon  the 
whole  contract,  it  vxi8  held  no  lien  could  be  had  upon  any  lot  except 
for  the  work  and  materials  for  that  lot.    The  statement  was  insufficient. 

Memorand am. — ^Proceedings  under  the  lien  law.  In  the  Circuit  Court 
of  Cook  County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Peti* 
tion  to  foreclose  a  mechanic's  lien;  petition  dismissed;  appeal  by  peti- 
tioner. Heard  in  this  court  at  the  October  term,  1894,  and  affirmed. 
Opioion  filed  November  12,  1894. 

Copy  of  the  Contract. 

South  Evanston,  111.,  May  11,  1892. 
Bernard  Fried,  owner  of  the  six  cottages  comer  Asbury 
avenue  and  Greenleaf  St.,  Evanston,  111. 
Dear  Sir  :  "Will  furnish  all  material  and  labor  and  com- 
plete the  plumbing  and  sewerage  in  your  six  cottages  ac- 
cording to  plans  and  specifications,  for  the  sum  of  ten 
hundred  and  twenty-five  (1025)  dollars. 

Tours  respectfully, 

W.  E.  Goodman. 

Evanston,  May  11,  1892. 
"W.  E.  Goodman,  Esq.,  Evanston. 

Dear  Sir  :  I  accept  above  proposition  and  authorize  you 
to  go  ahead  with  this  work  without  delay. 

Yours  respectfully, 

Bernard  Fbied. 
Copy  of    the    statement  of   claim  for  a  lien,  held  in- 
sufficient. 

State  op  Illinois,  ] 
Cook  County,     f  ^^' 

In  the  Circuit  Court  of  Cook  County. 

William    E.  Goodman  ) 

v.-  >  Claim  for  Lien. 

Bernard  Fried.        ) 

William  E.  Goodman,  being  first  duly  sworn,  on  oath 
says  that  he  is  the  claimant  above  named,  and  that  the 
attached  "  Exhibit  A,"  is  a  just  and  true  statement  of  the 
account  due  claimant  from  said  Bernard  Fried  for  labor 
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and  materials  furnished  said  Bernard  Fried  at  the  times  in 
said  statement  mentioned,  which  various  amounts  are  due 
and  payable  to  claimant  from  and  after  the  respective  dates 
thereof;  and  affiant  says  that  the  materials  in  said  state- 
ment mentioned  were  used  in  the  construction  and  improve- 
ment of  six  buildings  situate  upon  the  following  described 
premises  in  the  county  of  Cook,  and  State  of  Illinois, 
to  wit :  Lots  one  (1)  to  six  (6)  inclusive,  in  block  seven  (7) 
of  Compton's  re-subdivision  of  lot  one  (1),  block  seven  (7), 
Pitner's  addition  to  Evanston. 

And  affiant  says  that  there  is  now  due  and  owing  to  said 
claimant  from  said  Fried,  at  whose  request  said  material 
and  labor  was  furnished  as  aforesaid,  after  allowing  to  him 
all  just  credits,  deductions  and  set-offs,  the  sum  of  $1,050, 
for  which  amount  said  William  E.  Goodman  claims  a  lien 
upon  the  above  described  premises. 

WiLLLOi  E.  Goodman. 

Subscribed  and  sworn  to  before  me  this  18th  day  of 

July,  A.  D.  1892. 

William  G.  Norkett, 

[Notarial  Seal.]  Notary  Public. 

Appellant's  Brief,  James  Hibben,  Attorney. 

Where  the  owner  of  property  holds  out  another,  or 
allows  him  to  appear,  as  the  owner  of,  or  as  having  full 
power  of  disposition  over  the  property,  and  innocent  parties 
are  thus  led  into  dealing  with  such  apparent  owner  or  per- 
son having  the  apparent  power  of  disposition,  they  will  be 
protected.  Their  rights  in  such  cases  do  not  depend  upon  the 
actual  title  or  authority  of  the  party  with  whom  they  have 
directly  dealt,  but  they  are  derived  from  the  act  of  the  real 
owner,  which  precludes  him  from  disputing,  as  against  them, 
the  existence  of  the  title  or  power  he  caused  or  allowed  to 
appear  to  be  vested  in  the  party,  upon  the  faith  of  whose 
title  or  power  they  dealt.  Bigelow  on  Estoppel,  468;  Hig- 
gins  V.  Ferguson  et  al.,  14  111.  269;  Donaldson  et  al.  v. 
Holmes,  23  Id.  85;  Schwartz  et  al.  v.  Saunders,  46  Id.  18; 
Oglesby  Coal  Co.  v.  Pasco,  79  111.  170. 
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To  have  given  an  itemized  statement  of  the  amount  paid 
each  laborer,  each  day  he  worked,  and  the  pharge  for  each 
portion  of  all  the  materials  used  in  the  buildings,  when  the 
entire  contract  was  for  a  specific  sum,  viz.,  $1,025,  and  that 
amount  is  expressly  set  out  in  the  notice  for  lien,  is  doing 
what  the  law  does  not  require — "  a  useless  act."  Green  v. 
Green,  34  111.  328. 

"  When  an  entire  job  is  done  under  contract,  the  same 
reason  atid  necessity  do  not  exist  for  giving  the  various  items 
of  work  or  material  as  would  in  a  case  where  there  was  no 
express  contract  for  doing  the  entire  job  for  a  sum  certain." 
Poole  V.  Wedmeyer,  56  Tex.  287;  Heston  v.  Martin,  14 
Cal.  41. 

Appellees'  Brief,  Herman  "W.  Stillman  and  Chauncey  W. 

Martyn,  Attorneys. 

» 

"  A  mechanic's  lien  does  not  exist  and  is  not  enforceable 
of  common  right,  but  it  is  purely  a  statutory  lien,  and  can 
be  maintained  only  upon  those  conditions  which  the  statute 
imposes."     Campbell  v.  Jacobson,  145  111.  389. 

The  statement  affords  no  information  of  the  amount 
claimed  against  each  house,  nor  is  there  any  evidence  what- 
ever of  the  amounts  properly  chargeable  against  each.  On 
the  contrary,  appellant  himself  testifies  that  the  houses  are 
separate  and  detached;  that  he  doesn't  know  how  much 
material  went  into  each  of  them,  and  that  he  never  sepa- 
rated the  houses  as  to  the  quantity  of  material  and  labor  for 
each.  He  claims  one  lien  upon  the  entire  premises,  and 
asks  for  one  sale  for  the  satisfaction  of  the  entire  claim. 
Our  Supreme  Court  has  sufficiently  passed  upon  the  regu- 
larity of  a  decree  in  conformity  with  such  a  prayer  in  Steig- 
elman  v.  McBride,  17  111.  300;  James  v.  Hambleton,  42  111. 
308;  Culver  v.  Elwell,  73  111.  536. 

And  this  court  has  considered  the  question  in  Bayard  v. 
McGraw,  1  Brad.  134. 

In  Culver  v.  El  well,  73  111.  540,  the  language  of  the  court 
is  as  follows : 

"  Another  serious  error  assigned  is,  that  the  decree  estab- 
lishes liens  upon  all  these  buildings,  five  in  number,  on 
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separate  lots  and  different  blocks,  as  upon  one  building.  If 
these  five  buildings  were  one  block,  covered  by  the  same 
roof,  such  decree  would  be  proper.  James  et  aL  v.  Hamble- 
ton  et  al.,  42  111.  308.  We  understand  these  premises  to  be 
distinct  and  separated  from  each  other,  and  under  separate 
roofs.  This  being  so,  the  rule  in  Steigleman  v.  McBride,  17 
111.  300,  applies,  where  it  is  said,  if  the  work  done  or  ma- 
terial furnished  are  upon  distinct  premises,  the  lien  must 
be  against  each  of  the  several  premises,  according  to  the 
value  of  the  work  and  material  on  each." 

Mr.  Justicb  Gaby  delivered  the  opinion  of  the  Court. 

The  mechanic's  lien  law,  with  its  multitude  of  details 
which  must  be  strictly  complied  with  by  those  who  seek 
its  benefits,  is  a  delusion  and  a  snare. 

In  this  case  the  appellant  made  one  contract  for  the 
plumbing  and  sewerage  of  six  separate  cottages,  each  upon 
a  lot  having  a  number  of  its  own,  and  in  attempted  com- 
pliance with  section  4,  filed  his  claim,  giving  the  dates  of 
the  labor  performed — but  not  of  the  materials  supplied — in 
performance  of  the  contract,  and  showing  $1,050  due  on 
the  whole  contract. 

As  no  lien  could  be  had  upon  any  lot  except  for  the  work 
and  materials  for  that  lot,  such  claim  was  not  a  compliance 
with  the  statute.  Bayard  v.  McGraw,  1  111.  App.  134; 
Seiler  v.  Schaefer,  40  111.  App.  74,  and  cases  cited  in  those. 

The  appellant  not  being  entitled  to  maintain  a  suit  for  a 
lien,  it  is  not  necessary  to  inquire  whether  the  proceedings 
below  were  regular,  and  the  decree  dismissing  his  petition 
is  affirmed. 


James  B.  Galloway  v.  Nicholas  J.  Weber  and  Anton  Jan- 
kowski^  Copartners  as  Weber  &  Jankowskl. 

1.    New  Trials— -AmoMni  in  Controversy.^The  amount  in  oontro- 
versy  is  immaterial  when  the  law  justifies  the  granting  of  a  new  trial 

Memorandum.— Assumpsit.    In  the  Circuit  Ck>)irt  of  Cook  County,  on 
appecd  from  a  justice  of  the  peace;  the  Hon.  Edward  F.  Dunne,  Judge, 


^ 
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presiding.  Trial  by  jury ;  verdict  for  plaintiff;  •  appeal  by  plaintiff.  Heard 
in  this  court  at  the  October  term,  1804.  Reversed  and  remanded.  Opin- 
ion filed  November  12.  1894. 

Statement  of  the  Case. 

James  B.  Galloway,  the  appellant,  and  plaintiff  below, 
leased  to  appellees,  Weber  &  Jankowski,  a  part  of  the 
premises  known  as  75  East  North  avenue,  in  the  city  of 
Chicago,  by  a  written  lease,  running  from  April  1, 1892,  to 
April  30,  1893,  at  a  monthly  rental  of  $30,  payable  in 
advance,  together  with  one-third  of  the  total  water  taxes 
levied  upon  said  premises. 

Appellees  retained  possession. after  the  expiration  of  this 
written  lease,  until  the  end  of  January,  1894,  paying  a 
monthly  rental  of  $35,  from  May  1,  1893,  to  January  1, 
1894,  and  one-third  of  the  water  taxes  to  November  1, 1893. 

Appellant  signed  and  sent  to  appellees  in  May,  1893,  du- 
plicate copies  of  a  new  lease  from  May  1,  1893,  to  April  30, 
1894,  at  $35  a  month.  They  did  not  sign  the  new  lease,  but 
retained  possession  of  both  copies. 

At  the  time  this  suit  was  begun  in  the  justice  court  there 
was  due  rent  for  January  and  February,  1894,  and  one- third 
of  the  water  taxes  levied  upon  said  premises  and  paid  by 
appellant  from  November  1, 1893,  to  May  1, 1894;  the  whole 
amounting  to  $75.81. 

At  the  trial  of  the  case  in  the  Circuit  Court  the  jury 
rendered  a  verdict  for  plaintiff  for  $37.90.  A  motion  by 
plaintiff  to  set  aside  the  verdict  and  for  a  new  trial  was 
overruled,  and  he  appeals. 

Adolph  Tbaub,  attorney  for  appellant. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  sued  the  appellee  for  rent;  $75.81  was  due 
him,  and  the  jury  gave  him  $37.90.  On  motion  for  new 
trial  the  court  said  that  the  difference  was  too  small  to  jus- 
tify another  trial,  and  it  would  cost  the  county  more  for 
another  trial  than  the  difference  amounted  to. 

We  agree  to  the  last,  but  not  to  the  first  proposition.    The 


.66JJ79 

55    Sft8 
77    147 


368  Appellate  Courts  of  Illinois. 

■ 

Vol.  55.]  Gorski  v.  John  Featheratone's  Sons. 


appellee  does  not  appear  here  to  defend  the  judgment,  and 
we  can  not  justify  it. 

In  McNutt  V.  Dickson,  42  111.  492,  the  Supreme  Court 
found  it  laborious  to  apply  de  minimis  to  $9.70  of  a  decree 
of  $2,441  acquiesced  in  more  than  five  years. 

The  judgment  is  reversed  and  the  cause  remanded. 


Paulina  Gorski,  Administratrix,  etc.  v.  John  Feather- 
stone's  Sons,  a  Corporation. 

• 

1.  AFPEAiiS — Must  be  Perfected  Within  the  Time  Limited,— When  the 
time  limited  for  the  filing  of  an  appeal  bond  as  a  condition  for  allowing 
the  appeal  expires  at  a  term  subsequent  to  that  at  which  the  judgment 
was  entered,  and  no  bond  is  filed  within  the  time  limited,  and  no  exten- 
sion of  time  is  given  before  the  expiration  of  the  time  limited,  the 
court  loses  jurisdiction  to  enter  a  nunc  pro  tunc  order  restoring  the  right 
of  appeal. 

Memo  rand  nm. — ^Motion  to  dismiss  an  appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding. 
Submitted  at  the  October  term  of  this  court,  1894,  and  allowed.  Opinion 
filed  November  12,  1894. 

Felsenthal  &  D'Ancona,  attorneys  for  appellant. 
Walker  &  Eddy,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  motion  to  dismiss  this  appeal  will  be  allowed.  Judg- 
ment was  entered  on  July  6,  1894,  which  was  of  the  June 
term,  and  an  appeal  allowed  upon  condition  of  filing  an  ap- 
peal bond  within  twenty  days,  which  time  expired  July  26, 
1894,  of  the  July  term. 

No  bond  was  filed  within  the  time  limited,  but  on  August 
2d,  still  of  the  July  term,  an  order  was  applied  for  without 
notice  to  the  other  side,  and  entered  on  that  day  nunc  pro 
tunc  as  of  July  26th,  extending  the  time  thirty  days  for 
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filing  the  bond,  and  the  bond  was  filed  within  the  extended 
period. 

Appeals  may  be  allowed  only  when  prayed  for  and  al- 
lowed at  the  same  term  of  the  entering  of  judgment.  Sec. 
OS,  Chap.  110,  Bev.  Stat.,  entitled  Practice.  It  is  only  by 
virtue  of  the  statute  that  appeals  can  be  taken  in  any  case, 
and  a  substantial  compliance  with  the  statute  is  prerequisite 
to  the  right  of  appeal.  B.  M.  &  M.  Co.  v.  Pulling,  89  111. 
58;  French  v.  Roper,  77  111.  531. 

When  the  time  limited  for  the  filing  of  an  appeal  bond  as 
a  condition  for  allowing  the  appeal  expires  at  a  term  subse- 
quent to  that  at  which  judgment  was  entered,  and  no  bond 
is  filed  within  the  time  limited,  and  no  extension  of  time  for 
filing  the  bond  is  given  before  the  expiration  of  the  time 
limited,  the  court  loses  jurisdiction  to  enter  a  nunc  pro  tunc 
order  restoring  the  right  of  appeal  so  lost.  It  is  like  grant- 
ing an  appeal  in  the  first  instance  after  the  lapse  of  the 
tenn,  which  can  not  be  done.  See  Wormley  v.  Wormley, 
96  111.  129;  Rozier  v.  Williams,  92  111.  187;  Fairbank  v. 
Streeter,  41  111.  App.  434. 

Whether,  if  the  extension  of  time  had  been  applied  for 
and  allowed  within  the  time  given  for  filing  the  bond,  al- 
though at  a  term  subsequent  to  the  judgment,  such  an  order 
would  have  been  good,  is  a  question  not  presented  by  the 
record  and  upon  which  we  express  no  opinion.  Appeal 
dismissed 


Union  National  Bank  of  Chicago^  David   Eelley  and 
Jolin  J.  P.  Odell  t.  Alfired  Post^  for  tlie  nse 
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Memorandnm. — Trover.  In  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  V.  Freeman,  Judge,  presiding.  Declaration  in  trover  and 
plea  of  the  general  issue;  trial  by  jury;  verdict  and  judgment  for  plaint- 
iff; appeal  by  defendants.  Heard  in'  this  court  at  the  October  term 
1894.    Beverued  and  remanded.    Opinion  filed  November  12, 1894. 

Green  &  Eobbins,  attorneys  for  appellants. 

Lewis  H.  Bisbee  and  Thomas  Oratty,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Gary  delivered  tde  opinion  of  the  Court. 

The  appellee,  for  itse  of  Francis  A.  Eiddle,  brings  this 
suit  for  the  alleged  conversion  by  the  appellee  of  the  note 
for  $25,000,  dated  September  14,  1888,  payable  one  year 
after  date,  made  by  James  J.  West,  which  was  the  subject 
of  controversy  in  Kelly  v.  Post,  37  III.  App.  396. 

The  facts  as  to  the  various  exchanges  of  notes,  as  there 
narrated,  appear  in  this  record,  except  that  it  now  appears 
that  the  note  of  the  Chicago  Times,  there  mentioned,  was 
for  $25,750,  and  was  dated  March  16, 1889.  It  now  appears 
by  the  testimony  of  Odell  and  West  both — the  only  persons 
who  could  know  about  it — that  nothing  was  said  between 
them  as  to  one  note  being  in,  or  accepted  as,  payment  of 
the  other.  It  thus  appears  that  Odell  at  all  times  held  the 
note  of  the  same  party,  and  only  the  same  party — for  the 
Chicago  Times  was  not  bound  by  a  note  made  by  its  presi- 
dent to  himself,  for  his  own  benefit — ^and  for  the  same 
amount — for  the  $750  of  the  Times  note  was  the  interest 
for  the  time  between  the  dates  of  that  note  and  the  first 
note,  for  the  same  indebtedness. 

The  appellee  does  not  now  claim  that  the  various  ex- 
changes, of  themselves,  amount  to  a  conversion  of  the  first 
note. 

His  brief  says  that  "  the  only  question  now  before  this 
tribunal  is  as  to  whether  or  not  the  evidence  submitted  to 
the  jury  tending  to  show  that  the  appellee  had  a  right  to 
recover  upon  other  grounds  than  the  mere  exchange  of  col- 
lateral, was  sufficient  to  sustain  the  verdict  returned  in  this 
cause." 
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In  that  brief  the  first  note  is  called  the  "  West-Munroe  " 
note  because  it  was  made  payable  to  Munroe.  He  indorsed 
it "  without  recourse." 

Quoting  further  from  that  brief : 

"  On  the  29th  or  30th  of  April,  1889,  Eiddle  received  a 
letter  from  Post,  the'  postscript  of  which  contained  the 
following : 

"  Riddle  :  It  is  understood  between  us  that  one-half  of 
the  $9,000  still  due  on  the  J.  J.  West  note  was  to  be  paid 
to  you  ($4,500)  in  consideration  of  services  rendered  by 
you.  That  amount  you  are  hereby  authorized  to  take, 
holding  balance  in  trust  for  me,  and  when  I  can  collect  out- 
standing money  you  shall  be  paid  more. 

Alfred  Post." 

On  the  29th  or  30th  of  April,  1889,  Mr.  Eiddle  showed 
that  postscript  to  Odell,  then  vice-president  and  acting 
president  of  the  Union  National  Bank,  and  at  that  time  had 
a  conversation  with  Odell  respecting  the  surplus  of  $9,000 
in  the  $25,000  note  which  Post  had  deposited  as  collateral 
security  to  the  principal  note  of  $16,000.  At  such  inter- 
view Odell  informed  Riddle  that  West  had,  prior  to  the 
date  of  that  interview,  taken  up  the  original  collateral  note 
which  Post  had  deposited  and  had  given  in  its  place  a  note 
of  the  Chicago  Times  Company  for  $25,000.  That  the  note 
80  made  by  the  Chicago  Times  Company  had  been  guaran- 
teed by  West;  that  the  reason  which  West  had  for  taking 
up  the  West-Munroe  note  was  because  he  was  particularly 
anxious  that  it  should  not  be  outstanding,  and  that  certain 
unfriendly  influences  and  persons  were  trying  to  give  him 
(West)  trouble  by  reason  of  such  West-Munroe  note. 

It  further  appears  that  in  June,  1889,  after  Post  had 
returned,  he  executed  to  Riddle  a  bill  of  sale,  in  the  nature 
of  a  chattel  mortgage,  of  certain  horses  and  other  personal 
property,  to  secure  Riddle  in  part  for  certain  advances  of 
money  made  by  him  in  the  settlement  of  certain  attachment 
suits  which  had  previously  been  brought  against  the  horses 
and  property  of  Post,  and  also  to  secure  Riddle  in  the  pay- 
ment of  fees  and  services  rendered  and  to  be  rendered.    That 
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after  the  28th  day  of  May,  1889,  Eiddle,  relying  in  part 
upon  the  assignment  contained  in  the  postscript  to  the  letter 
before  mentioned,  and  the  assurance  of  Odell  that  the  sur- 
plus in  the  $25,000  "VVest-Munroe  note,  so  assigned,  was 
then  in  the  possession  and  control  of  the  bank,  and  in  part 
on  the  bill  of  sale  of  the  horses  and  personal  property  of 
Post,  advanced  for  Post's  account  at  various  times  prior  to 
July  18,  1889,  in  all  the  sum  of  $6,746.21,  a  part  of  which, 
and  all  but  about  $3,400,  was  refunded  to  Eiddle  prior  to 
July  18,  1889. 

It  further  appears  that  a  controversy  arose  between  Post 
and  Kiddle;  that  on  the  24th  of  June,  1889,  Post  wrote  the 
following  letter: 

"  June  24, 1889. 
J.  J.  P.  Odell,  Esq.,  Yice-President  Union  National  Bank, 

Chicago,  111.: 

Dear  Sir  :  Any  moneys  you  may  now  or  hereafter  hold 
yourself,  or  as  an  officer  or  agent  of  the  bank  for  me,  you 
will  please  not  pay  over  to  any  one  but  to  me  personally. 

Yours  trulj^ 

Alfred  Post." 

That  on  the  28th  of  June,  1889,  Odell  presented  the  letter 
last  above  recited  to  Riddle  in  his  office,  and  there  and  then 
had  a  conference  and  conversation  wnth  Riddle  respecting 
such  letter  or  order,  and  respecting  the  surplus  of  the 
$25,000  collateral  note  which  had  been  deposited  with  the 
bank  by  post. 

The  abstract  states  the  testimony  of  Riddle  as  to  the  con- 
versation with  Odell,  much  stronger  than  the  above  summary 
in  the  brief,  and  Odell  in  his  testimony  denies  all  that  Rid- 
dle says,  which  goes  beyond  the  brief. 

If  the  case  were  to  be  decided  upon  what  was  said  in  that 
conversation,  the  verdict  of  the  jury  would  be  a  settlement 
of  the  conflict  in  the  testimony.  But  this  is  an  action 
brought  by  Post.  His  rights  depend  upon  the  real  facts, 
not  upon  any  estoppel,  supposed  or  real,  in  favor  of  Riddle. 
The  action  being  for  the  use  of  Riddle  does  not  extend 
Post's  rights. 
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The  only  effect  of  "  the  use  "  is  as  notice  to  the  opposite 
party  not  to  deal  with  the  nominal  plaintiff.  Boone  v. 
Stone,  3  Gil.  537. 

The  real  fact  is  that  in  the  exchange  of  the  West-Munroe 
note  for  the  Times  note,  there  was  no  agreement  as  to  what 
should  be  the  effect  of  that  exchange.  And  as  we  said  in 
Kelly  V.  Post,  37  111.  App.,  at  page  399,  "  human  ingenuity 
can  not  explain  how  any  injury  could  have  resulted  to  any- 
body by  the  exchange  between  Odell  and  West." 

If  it  be  true  that  in  consequence  of  what  Odell  said  to 
Riddle,  the  latter  extended  to  Post  pecuniary  assistance 
which,  but  for  what  Odell  said,  would  not  have  been  ex- 
tended, Post  has  more  cause  to  give  thanks  to  Odell  than 
to  complain  of  him. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judge  Shepard  takes  no  part  in  this  case. 

Mr,  Justice  Gary  on  petition  fob  rehearing.  Filed 
December  20,  1894. 

The  original  brief  of  the  appellee,  not  by  any  misstate- 
ment, but  by  so  slightly  alluding  to  the  most  serious  ques- 
tion in  the  case,  and  so  strenuously  insisting  upon  reasons 
for  aflBrming  the  judgment  upon  other  grounds,  so  misled 
us  that  that  question  wholly  escaped  our  notice. 

As  the  original  opinion  quotes,  that  brief  said  that  "the 
only  question  now  before  this  tribunal  is  as  to  whether  or 
not  the  evidence  submitted  to  the  jury  tending  to  show 
that  the  appellee  had  a  right  to  recover  upon  other  grounds 
than  the  mere  exchange  of  collateral,  was  sufficient  to  sus- 
tain the  verdict  returned  in  this  cause."  The  fact,  always 
apparent  on  the  record,  and  in  the  brief  of  the  appellee,  has 
now  for  the  first  time  reached  our  minds,  that  the  note  of 
the  Chicago  Times  was  payable  September  24,  1889,  while 
the  notes  made  by  West,  only  matured  September  14, 1889, 
so  that  there  was  an  extension  of  ten  days  in  the  time  of 
payment  when  the  "Times"  note  was  taken.  On  the 
trial,  and  in  the  brief  here,  that  extension  of  time  w^as 
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relied  upon  as  one  of  the  circumstances  upon  which  the 
jury  should  find  that  the  "  Times "  note  was  entered  and 
accepted  as  absolute  payment  of  the  first  note,  though  it  is 
true  also  that  the  brief  did  contain  on  the  STth,  of  59  pages, 
this: 

''  The  Times- West  note  extended  the  period  of  payment 
for  the  original  collateral  note,  and  in  such  a  case  the  cred- 
itor thereby  makes  it  his  own. 

The  doctrine  in  such  cases  is  accurately  stated  in  Jones 
on  Pledges,  Ed.  of  1883,  Sec.  719.  The  rule  laid  down  by 
Jones,  supra^  and  the  cases  cited  by  him,  leave  no  room  to 
doubt  that  as  a  matter  of  law  the  appellants  in  the  present 
case  appropriated  and  made  their  own  the  West-Times  note 
for  627,500." 

Nowhere,  however,  in  the  briefs,  are  the  dates' of  the  ma- 
turity of  the  notes  brought  into  juxtaposition,  and  the  point 
made  in  connection  therewith,  that  there  had  been  an  ex- 
tension of  ten  days  for  the  time  of  payment,  and  therefore 
the  legal  consequence  followed,  which,  if  true  in  point  of 
law,  would  have  dispensed  with  any  reference  to  the  jury 
of  the  question  whether  the  "  Times "  note  was  a  satisfac- 
tion of  the  "  West-Munroe  "  note.  And  so  oblivious  were 
the  appellee,  himself  a  practicing  lawyer,  and  his  counsel,  of 
the  significance  of  this  fact,  that  in  the  declaration,  which 
is  special,  stating  circumstances,  and  closing  in  each  of  the 
three  counts  with  an  allegation  of  conversion,  the  "  Times  " 
note  is  twice  described  as  dated  September  14, 1888,  and 
payable  one  year  after  date,  and  not  otherwise.  Yet  I  say, 
mea  culpa;  the  brief  did  make  the  point  with  so  much 
of  directness  that  the  doctrine  of  Chicago  City  Ry.  v.  Van 
Vleck,  143  111.  480,  as  to  the  insufficiency  of  briefs,  does  not 

apply. 

Now,  as  to  the  cflfect  in  law  of  the  "  Times  "  note.  The 
"  West-Munroe  "  note  belonged  to  Post  and  was  collateral 
to  a  note  made  by  Post,  with  Riddle  as  surety,  to  the  bank, 
for  $16,000,  dated  February  12,  1889,  and  due  in  ninety 
davs. 

The  contract  of  pledge  was  such  as  the  law  implies,  none 
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express  being  made.  Under  such  contract  the  bank  was 
bound,  if  the  $16,000  note  was  paid,  to  surrender  the  "  West- 
Munroe"  note,  or  pay  what  might  be  the  actual  damages  re- 
sulting from  failure  to  surrender.  Whatever  the  bank  might 
do  with  the  "  West-Munroe  "  note,  while  the  $16,000  note 
remained  unpaid,  Post  could  maintain  no  action  based  upon 
any  right  to  possession  of  the  collateral — such  as  detinue  or 
trover.  Donald  v.  Suckling,  L.  K.,  12  B.  Cases  (1866)  585; 
Holgate,  L.  R,  3  Exch.  Cases  (1868)  299.  The  $16,000  note 
has  not  been  paid  by  either  Post  or  Kiddle;  unless  satis- 
fied by  the  transactions  in  connection  with  notes  made  by 
West,  it  is  still  in  force  Now  if  Post  can  maintain  any 
action  it  must  be  either  of  assumpsit  upon  the  contract,  or 
case  u}x>n  the  duty  implied  by  law.  He  has  chosen  the  lat- 
ter; and  it  is  an  essential,  indispensable  element  of  that 
action,  that  Post  should  have  beeij  injured.  It  is  the  duty 
of  a  servant  to  be  truthful  to  his  master  about  his  master's 
affairs,  but  if  the  coachman  of  a  widow  tells  his  mistress 
that  she  may  safely  ride  out,  as  the  horses  are  sharp  shod 
and  won't  slip,  when  in  fact  there  are  no  corks  on  the  j>hoes, 
but  the  ground  being  dry  and  soft,  none  are  needed,  can  she 
sue? 

It  has  been  already  decided  by  this  court  in  the  case  cited 
that  these  several  exchanges  of  notes  did  Post  no  injury. 

True,  the  ten  days  extension  of  the  time  of  payment  was 
not  shown  them,  but  how  can  Post  be  harmed  by  that  since 
the  original  note  has  got  back  to  the  pledgee  ?  What  the 
pledgee  does  harmlessly  with  the  pledge  before  the  pledgor 
can  have  any  use  for  it,  ought  to  be  no  concern  of  the 
pledgor.  If  the  thing  is  ready  to  be  restored,  as  the  con- 
tract or  duty  requires,  that  should  be  sufficient.  Coggs  v. 
Bernard,  2  Ld.  Raym.  909. 

We  therefore  regard  that  ten  days  extension  as  imma- 
terial, in  the  present  aspect  of  the  case. 

We  have  long  been  familiar  with  the  modern  recognition 
by  courts  of  law  of  equitable  ownership  of  the  cause  of 
action  sued  upon  in  another  than  the  nominal  plaintiff;  and 
the  consequent  rejection  by  such  courts,  of  defenses  growing 
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out  of  transactions  between  the  plaintiff  and  defendant, 
after  the  latter  had  notice  of  such  equitable  ownership. 
But  no  case  has  ever  held  that  a  plaintiff  suing  for  the  use 
of  another  could  recover  upon  a  cause  of  action  which  he 
never  had,  because  of  anything  which  had  happened  between 
the  usee  and  the  defendant. 

The  petition  for  rehearing  teaches  us  nothing  upon  the 
subject,  nor  does  it  convince  us  that  the  president  of  a  cor- 
poration, whatever  the  state  of  accounts  between  him  and 
the  corporation,  may  make  the  note  of  the  corporation  to 
himself,  and  confer  upon  another,  who  takes  for  the  debt  of 
the  president,  a  good  title.  The  appellee  has  no  case  so 
far  as  it  is  yet  shown,  and  the  petition  is  denied. 


The  People  of  the  State  of  Illinois  ex  rel.  Chester  B. 

Davis  V.  The  Superior  Court  of  Cook 

County^  Illinois. 

1.  Certiorari— TTAerc  the  Writ  Lie«.— The  writ  of  certiorari  lies 
after  the  proceedings  of  the  lower  court  have  come  to  an  end,  and 
then,  where  it  had  jurisdiction,  only  when  it  proceeds  illegally  and  no 
appeal  or  writ  of  error  will  lie. 

2.  Municipal  Corporations— Judgwi^nf*  Against^A  judgment 
against  a  mimicipal  corporation  is  not  a  lien  upon  anything,  nor  can  it 
be  enforced  by  execution. 

Memorandnm. —Petition  for  certiorari.  Original  proceedings  in  this 
court  on  petition  filed  by  Chester  B.  Davis,  under  section  11  of  the 
Appellate  Court  Act.  Heard  at  the  October  term,  1894,  and  writ  dis- 
missed.   Opinion  filed  November  12,  1894. 

Chase  &  Eliel,  for  relator. 

Brief  of  Harry  Rubens,  Attorney  for  Yillage  of  Rogers 
Park;  W.  S.  Johnson  and  L.  H.  Partridge,  of  Counsel. 

The  writ  of  certiorari  is  not  a  writ  of  right,  but  is  only 
granted  in  the  discretion  of  the  court  for  reasons  shown,  and 
if  the  court  find  that  the  writ  has  been  prematurely  or 
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improvidently  granted  the  court  may  quash  the  writ  at  any 
time,  either  before  or  after  the  hearing.  Harris  on  Certio- 
rari, Sec.  81;  Farrell  v.  Taylor,  12  Mich.  113. 

The  writ  will  not  be  granted  unless  required  to  do  sub- 
stantial justice.  Upon  the  application  for  the  writ  evidence 
may  be  introduced.    3  Am.  &  Eng.  Ency.  of  Law,  63. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Chester  B.  Davis  filed  this  petition  for  a  certiorari,  alleg- 
ing that  on  the  29th  day  of  January,  1892,  in  the  Superior 
Court,  he  recovered  a  judgnjent  upon  a  verdict  on  an  ex  parte 
trial,  against  the  village  of  Eogers  Park  for  $2,500;  that  on 
the  next  day  the  villaga  filed  a  motion  asking  the  court  to 
set  aside  the  judgment  and  grant  a  new  trial. 

By  order  of  the  court  that  motion  was  then  continued  to 
the  February  term,  and  at  the  February  term  continued  to 
the  March  term,  and  at  the  March  term  an  order  was  entered 
"that  said  judgment  be  opened  and  stand  as  security." 

In  England  a  certiorari  would  lie  to  remove  a  pending 
cause  from  a  lower  to  a  higher  court  when  the  latter  court 
could  try  the  cause.  Tidd's  Pr.  398.  But  in  this  State  it  will 
only  lie  after  the  proceedings  have  come  to  an  end,  and 
then,  when  the  tribunal  had  jurisdiction,  only  when  it  had 
proceeded  illegally,  and  no  appeal  or  writ  of  error  will  lie. 
Hyslop  V.  Finch,  99  lU.  171;  Scates  v.  C.  &  N..  W.  Ey.,  106 
111.  93;  Glennon  v.  Burton,  144  111.  551. 

The  petition  argues  to  us  that  several  decisions  of  the 
Supreme  Court  which  he  cites,  are  not  well  considered.  If 
we  were  convinced  upon  that  point,  yet  to  disregard  their 
authority  upon  that  ground,  would  be  insubordination. 
Olderehaw  v.  Knoles,  6  111.  App.  325. 

We  do  not  feel  at  liberty  to  proceed  upon  the  hypothesis 
that  the  Supreme  Court  "  has  constructed  an  utterly  falla- 
cious  argument "  upon  a  "  flimsy  foundation,"  "  and  out  of 
material  derived  from  a  misconception,"  and  has  set  "  at  de- 
liance  the  rule  of  the  co'himon  law." 

In  the  case  of  The  People  v.  me,  in  105  111.  264,  the  cir- 
cumstances as  to  the  rendition  of  the  judgment,  and  the 
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entry  and  continuance  of  the  motion  to  set  it  aside,  were 
the  same  as  in  this  case,  and  yet  the  Supreme  Court  had  no 
difficulty  in  holding  that  the  court  over  which  I  presided 
had  jurisdic  io  i  to  set  aside  the  judgment;  and  this  court, 
in  Munson  v.  i^'arwell,  16  111.  App.  365,  held  that  I  erred  in 
not  doing  so. 

The  criticism  on  the  terms  of  the  order,  and  the  fear  ex- 
pressed of  embarrassments  growing  out  of  two  conflicting 
verdicts,  do  not  impress  us.  The  plain  intent  of  the  order 
is  that  the  village  may  have  another  trial  before  a  jury. 

The  judgment  is  not,  in  fact,  g.ny  security.  A  judgment 
against  a  municipal  corporation  is  not  a  lien  upon  anything, 
nor  can  it  be  enforced  by  execution.  The  order  was  but 
interlocutory  andean  not  be  reviewed  until  the  case  is  at  an 
end  below.  Walker  v.  Oliver,  63  111.  199,  cited  inEoseland 
Mfg.  Co.  V.  Arcan,  55  111.  App.  336;  and  if  the.  petitioner 
participates  in  another  trial,  perhaps  the  order  can  not  be 
reviewed  at  all.  National  Union  Bldg.  Ass'n  v.  Brewer,  41 
111.  App.  323. 

We  do  not  intend  to  intimate  that  a  certiorari  will  lie 
from  this  court  to  review  the  proceedings  of  any  court  to 
reverse  the  judgments  of  which,  appeals  or  writs  of  error 
may  be  prosecuted.  What  we  do  decide  is,  that  the  Supe- 
rior Court  acted,  if  erroneously,  within  its  jurisdiction,  and 
the  writ  of  certiorari  is  dismissed  at  the  costs  of  the  said 
Davis. 


August  Wehrheim  v.  James  H.  Gilbert^  Sheriff. 

1.  Verdict — Not  Entirely  Unsupported  by  the  Evidence. — A  verdict 
of  a  jury  will  not  be  set  aside  unless  it  is  manifestly  against  the  weight 
of  the  testimony. 

Memorandam. — Replevin.  Appeal  from  the  Superior  Court  of  Cook 
County;  tlie  Hon.  James  Gogoin,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed  December 
6,  1894 
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Geo.  W.  Plummeb,  attorney  for  appellant. 

• 

Wkigley,  BtiLKLEY  &  Gray,  attomeys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

One  Joseph  L.  Lutz  was  in  the  boot  and  shoe  business  in 
Aurora.  Illinois,  had  a  stock  of  goods  bought  upon  credit, 
and  wanted  to  cheat  his  creditors. 

Without  specific,  pointed  evidence,  there  is  a  general  at- 
mosphere and  odor  of  fraud  about  the  case  which  would 
always,  probably,  be  sufficient  to  convince  a  jury  that  the 
appellant,  through  the  agents  by  whom  he  acted,  had  no- 
tice of  Lutz'  motive,  and  taking  advantage  of  it,  bought  his 
stock  at  a  sacrifice  and  shipped  it  to  Chicago,  where  the 
creditors  of  Lutz  attached  it,  and  the  appellant,  by  this  suit, 
replevied  it. 

The  verdict  and  judgment  being  against  the  appellant,  he 
has  appealed,  and  now  only  urges  "  that  the  verdict  and 
judgment  rendered  were  entirely  unsupported  by  the  evi- 
dence," in  which  statement  we  do  not  concur,  and  affirm 
the  judgment. 


Ea;;eiie  A.  Hughes  et  al.  v.  Ella  M.  Bell, 

1.  Bill  op  Exceptions — Exhibits  Shotdd  Precede  the  Signature  of  the 
Judge, — Nothing  short  of  putting  all  documents  into  the  bill  of  excep- 
tion above  or  preceding  the  signature  of  the  trial  judge  with  proper 
words  of  identification  is  safe. 

MemorandYim. — ^Replevin.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  tliis 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed  Decem- 
ber 6, 1894. 

Ela,  Grover  &  Gr-vves,  attorneys  for  appellants. 
Lee  &  Lee  and  P.  B.  Coolidge,  attornej^s  for  appellee. 
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Mr.  Pbesiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

In  this  action,  among  others,  was  involved  the  question  of 
the  validity  against  creditors  of  a  transaction  wherein  Edwin 
Bell,  Jr.,  made  to  his  wife,  the  appellee,  bills  of  sale  of  cer- 
tain personal  property  then  being  used  by  him  in  carrying 
on  a  hotel  in  Chicago,  which  bills  of  sale,  absolute  upon  their 
face,  appellee  testified  were  given  to  secure  her  for  money 
by  her  advanced  to  him.  No  change  was  made  in  the  pos- 
session of  the  property  covered  by  the  bill  of  sale,  appellee 
continuing,  as  before,  to  occupy  with  her  husband  the 
premises  in  which  the  goods  were,  said  goods  consisting 
largely  of  household  furniture.  The  hotel  building  was 
leased  by  appellants  to  the  husband  of  appellee  and  the  busi- 
ness was  carried  on  in  his  name. 

The  rent  of  the  premises  not  being  paid,  appellants  caused 
to  be  seized,  under  a  landlord's  distress  warrant,  the  property 
covered  by  the  bills  of  sale,  and  urge  as  reasons  why  they 
a^e  entitled  to  hold  the  same,  among  other  things  : 

1.  That  the  pretended  sale  is  fraudulent  and  void. 

2.  That  the  bill  of  sale  is  in  law  a  chattel  mortgage  and 
is  void  under  the  statute  as  against  creditors. 

3.  That  both  appellee  and  her  husband.  Bell,  are  jointly 
liable  for  the  rent  in  question,  and  appellee  can  not,  there- 
fore, recover. 

4.  That  under  the  provisions  of  the  lease  appellants, 
Hughes,  have  a  lien  upon  the  goods  that  is  paramount  to 
appellee's  title. 

The  goods  were  replevied  by  appellee. 

The  action  coming  on  for  trial  a  jury  was  waived. 

Upon  the  hearing  the  court  found  the  issues  for  the  plain t- 
iflf,  appellee,  and  judgment  for  her  was  rendered. 

We  find  ourselves  unable,  upon  the  record  presented  to  us, 
to  enter  upon  a  consideration  of  the  merits  of  this  cause 
because  of  the  manner  in  which  the  bill  of  exceptions  is 
made  up.  The  original  bill  of  exceptions  being,  under  stip- 
ulation, inserted  in  the  transcript  of  the  record,  instead  of  a 
copy. 
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We  find  a  number  of  important  exhibits  follow,  instead  of 
preceding,  the  certificate  and  signature  of  the  trial  judge. 

In  Hennessy  v.  Metzger,  50  111.  App.  633,  this  court  said : 
"  Kothing  short  of  putting  all  documents  into  the  bill  of 
exceptions  above  or  preceding  the  signature  of  the  judge, 
with  proper  words  of  identification,  is  safe." 

See  also  Charles  v.  Remick,  50  111.  App.  534;  Legrand  v. 
Rhodes,  51  111.  App.  477;  Mosher  v.  Schofield,  55  111.  App. 
271,  opinion  filed  November  22,  1894;  Atkinson  v.  Bank,  85 
Maine,  368. 

For  this  reason  a  majority  of  the  court  are  of  the  opinion 
the  judgment  should  be  aflirmed. 


Buda    Foundry    and    Manufacturing  Company  t.  The 
Columbian  Celebration  Company  et  al. 


55  381 

67  282 

55  881 

77  664 

55  381 

83  389 


1.  Corporation— Poi£?er  to  Dissolve — Construction  of  Sec,  25,  Ch.  3S, 
R.  S. — The  power  to  dissolve  a  corporation  is  only  a  portion  of  the  relief 
provided  for  by  section  25,  chapter  32,  R.  S. ,  entitled  Corporations.  Two 
remedies  £u*e  given:  one  to  apply  the  assets  in  payment  of  debts  and  in 
case  of  their  insufficiency  to  enforce  against  the  stockholders  their 
liability  for  unpaid  stock;  the  other  is  in  cases  where  a  cause  for  for- 
feiture exists  to  declare  such  forfeiture,  and  decree  a  dissolution.  The 
court  may  grant  relief  by  the  first  remedy  without  resorting  to  the  sec- 
ond^i  it  may  find  it  unnecessary  to  decree  a  dissolution. 

2.  Same — Remedy  of  Contract  Creditors, — Under  section  25,  chapter 
32,  R.  S.,  entitled  Corporations,  a  simple  contract  creditor  may  proceed 
to  collect  his  debt  without  asking  for  a  dissolution  of  the  corporation. 

3.  Practice  in  Chancery— tran/  of  Parties.— The  want  of  proper 
parties  to  a  proceeding  in  chancery,  when  appearing  on  the  face  of  the 
bill,  must  be  specially  assigned  on  demurrer. 

4.  Parties — In  Proceedings  Against  Corporation, — In  a  proceed- 
ing by  a  contract  creditor,  under  section  25  of  cliapter  32,  R.  S.,  against 
a  corporation,  the  assets  of  which  are  in  the  hands  of  a  receiver,  such 
receiver  is  an  indispensable  party. 

Hemorandnm.— In  Chancery.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Bill 
against  a  corporation  and  its  stockholders,  under  section  25,  chapter  82, 
R.  S.  Hearing  and  bill  dismissed;  appeal  by  complainant.  Heard  in 
Uiis  court  at  the  October  term,  1894.    Opinion  filed  December  6,  1894. 
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Hamline,  Scott  &  Lord,  attorneys  for  appellant. 

Brief  of  The  Columbian  Celebration  Company,  E.  W.  Gil- 
LETT,  E.  B.  Bdtler,  B.  a.  Eckhart,  E.  L.  Brewster,  A. 
C.  McClurg,  Andrew  MoNally,  C.  L.  Hutchinson,  C.  L 
Peck,  F.  W.  Peck,  John  Cudahy,  John  C.  Hately,  Nor- 
man B.  Ream,  C.  H.  Deere,  E.  L.  Lobdell,  R.  T.  Lyon, 
H.  C.  DeCamp,  John  T.  Shayne,  Fred.  A.  Cary,  J.  O. 
Hinckley,  W.  S.  Hinckley,  C.  W.  Hinckley,  H.  V.  Hal- 
BERT,  W.  J.  Taylor,  J.  W.  Porter,  E.  E.  Baker,  H.  H, 
Getty,  H.  E.  Weaver,  J.  H.  Bradshaw,  Charles  E. 
Maxwell,  Robert  L.  Hexry,  T.  G.  Logan,  E.  H.  Phelps, 
L.  W.  BoDMAN,  W.  A.  Thrall,  W.  G.  Talcott,  B,  M. 
Frees,  Anthony  ScnMirr,  C.  W.  Fullerton,  Edward 
Barbour,  William  Kent,  W.  H.  Lee,  G.  M.  Young,  Ly- 
man Ware,  E.  C.  Berriman,  Lovisa  A.  Barnum,  A.  J. 
Valentine,  F.  W.  Morgan,  Sara  Steenberg,  Sidney  C 
White,  Homer  P.  Knapp,  Clarence  R.  Gillett,  Walter 
F.  Crone,  Henry  C.  Gray,  L.  A.  Westcott,  H.  A.  Row- 
land, J.    O.  TWICHELL,  AND   BeNJAMIN  F."  DeMuTH,  ApPEL- 

LEEs;  Leroy  D.  Thoman,  Attorney. 

Appellees  contended  that  where  a  franchise  is  involved,  the 
Appellate  Court  has  no  jurisdiction  and  can  not  entertain  an 
appeal.  S.  &  C.  Stat.,  Chap.  37,  Sec.  28;  S.  &  C.  Stat., 
Chap.  110,  Sec.  89;  St.  L.  &  S.  C.  &  M.  Co.  v.  Edwards,  103 
111.  472;  Drummond  Tobacco  Co.  v.  Randle,  114  111.  '412; 
People  V.  O'Hair,  128  111.  20;  Hayes  v.  O'Brien,  149  lU. 
403 ;  Martin  v.  Collins,  7  111.  App.  353 ;  Kepley  v.  Luke,  10 
111.  App.  403 ;  R.  R.  v.  Dunbar,  95  111.  579 ;  People  v.  City 
of  Spring  Valley,  129  111.  169  ;  Wab.,  St.  L.  &  Pac.  Ry.  Co. 
V.  Stephens,  14  111.  App.  507 ;  111.  Cent.  R.  R.  Co.  v.  Wal- 
lenburg,  14  111.  App.  508 ;  Bohn  v.  Harris,  31  111.  App.  27 ; 
Bangs  V.  Brown.  110  111.  97. 

Where  jurisdiction  of  the  subject-matter  has  been  ac- 
quired, and  a  receiver  has  been  appointed,  a  court  of  co- 
ordinate jurisdiction  will  not  interfere.  Mason  v.  Piggott, 
11  111.  85 ;  Ross  v.  Buchanan,  13  111.  55 ;  Whitney  v.  Stevens, 
97  111.  482 ;  Mail  v.  Maxwell,  107  111.  554 ;  Mount  v.  Scholes, 
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21  111.  App.  192 ;  High  on  Receivers,  Section  48 ;  Young  v. 
M.  &  E.  R  Co.,  2  Woods,  606 ;  Young  v.  Rawlins,  85  N.  C. 
485 ;  Wheeler  v.  PuUman  Iron  &  Steel  Co.,  148  111.  197 ; 
Queenan  v.  Palmer,  117  111.  619;  Washburn  v.  People,  50 
111.  App.  93 ;  Butler  Paper  Co.  v.  Bobbins,  38  N.  E.  Rep. 
153. 

All  holders  of  nnpaid  stock  at  the  time  when  the  com- 
pany ceased  doing  business,  and  all  persons  who,  at  that 
time,  were  liable  in  any  way  for  the  debts  of  the  company, 
must  be  made  parties  defendant.  Robertson  v.  Noeninger, 
20  111.  App.  227 ;  Curran  v.  Bradner  Smith  &  Co.,  27  111.^ 
582;  Patterson  v.  Lynde,  112  111.  196;  Adler  v.  Brick  Co., 
13  Wis.  57;  Dunston  v.  Hoptonic  Co.,  31  Am.  Eng.  Corp, 
Cases,  475 ;  Colman  v.  White,  14  Wis.  700 ;  Mann  v.  Pentz, 
3  N.  Y.  415 ;  Winston  v.  Dorset  &  Co.,  27  App.  546 ;  Chand- 
ler V.  Brown,  77  111.  333 ;  Mail  v.  Maxwell,  107  111.  554 ; 
Herrington  v.  Hubbard,  1  Scam.  569. 

The  stockholders  liability  under  section  25,  is  an  equita- 
ble one,  and  therefore  can  not  be  enforced  by  a  simple  con- 
tract creditor.  Wolverton  v.  Taylor,  43  111.  App.  424; 
Shalucky  V.  Field,  121:  111.  617;  Wolverton  v.  Taylor,  132 
111.  197 ;  Appeal  of  Means,  85  Pa.  St.  75 ;  Ailing  v.  Wenzel, 
133  111.  284 ;  Curran  v.  Bradner  Smith  &  Co.,  27  111.  App. 
582  ;  Coalfield  Co.  v.  Peck,  98  111.  139;  Cook  on  Stock  and 
Stockholders,  Sec.  219;  HoUins  v.  Brierfield  Coal  &  Iron 
Co.,  United  States  Supreme  Court,  decided  Nov.  20,  1893. 

Brief  of  the  American  Trust  and  Savings  Bank,  Frank- 
lin H.  Head,  Katharink  P.  Head,  Elizabeth  P.  Head, 
Margaret  H.  Perkins,  Bronson  B.  Tdtixe,  John 
H.  Whitemore,  and  James  N.  Witherell, 
Appellees;   Moban,  Kbaus  & 
Mayer,  Atforneys. 

Complainant  can  not  maintain  its  bill,  and  the  demurrer 
was  properly  sustained  and  the  bill  dismissed,  because  it  had 
not  exhausted  its  legal  remedies. 

The  acts  of  1849  and  1857  and  the  special  charters  follow- 
ing their  policy,  with  the  decisions  on  them,  do  not  boar  on 
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the  act  of  1872,  because  that  act  evinces  an  entirely  differ- 
ent  policy  and  enforces  a  radically  different  liability  against 
stockholders.  .  Tarbell  v.  Page,  24  111.  46;  Baker  v.  Adm'r 
of  Backus,  32  111.  79-100;  Wincock  v.  Turpin,  96  111.  135; 
Eames  v.  Doris,  102  111.  350;  Tunesraa  v.  Schuttler,  114  111. 
156;  Queenan  v.  Palmer,  117  III.  619;  Culver  v.  Third  Na- 
tional Bank,  64  111.  528;  Corwith  v.  Culver,  69  111.  502; 
Fuller  V.  Ledden,  87  111.  312;  McCarthy  v.  Lavasche,  89  111. 
270;  Thompson  v.  Meisser,  108  III.  362;  Helmle  v.  Queenan, 
18  111.  App.  103-112;  Buchanan  v.  Meisser,  105  111.  642; 
Root  V.  Sinnock,  120  III.  331;  Steele  v.  Dunne,  65  III.  298. 

The  authorities  upon  section  16  of  the  act  of  1872  are  for 
the  same  reason  inapplicable.  Buchanan  v.  Barstow  Iron 
Co.,  3  III.  App.  191;  Low  v.  Buchanan,  94  111.  76;  Wolver- 
ton  V.  G.  H.  Taylor  Co.,  43  111.  App.  424. 

The  section  provides  for  an  equitable  remedy  in  the 
nature  of  a  creditor's  bill,  and  is  to  be  resorted  to  onlv  after 
exhaustion  of  legal  remedies.  Hunt  v.  Le  Grand  Roller 
Skating  Eink  Co.,  143  III.  118;  Patterson  v.  Lynde,  112  111. 
196;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501;  Taylor  v.  Bow- 
ker.  111  U.  S.  110;  Wright  v.  McCormick,  17  Oh.  St.  87; 
Turnbull  v.  Prentiss  L.  Co.,  55  Mich.  387. 

The  remedy  under  section  25  is  inclusive  of  the  rights  of 
judgment  creditors,  in  all  events,  and  no  Ordinary  creditor's 
bill  can  be  maintained  to  collect  the  unpaid  subscription  of 
a  stockholder  in  a  company  organized  under  the  act  of  1872. 
Robertson  v.  Noeninger,  20  III.  App.  227;  Curran  v.  Brad- 
ner  Smith  &  Co.,  27  III.  App.  582;  Bickley  v.  Schlag,  46 
N.  J.  Eq.  533. 

The  construction  urged  by  appellant's  '  counsel  would 
make  section  25  unconstitutional.  Section  5  of  Article  2, 
Constitution  of  Illinois;  Gore  v.  Kramer,  117  III.  176;  Tay- 
lor V.  Wolverton,  37  III.  App.  358 ;  Scott  v.  Neely,  140  U. 
S.  106 ;  Atlanta  &  F.  R.  Co.  v.  Western  Ry.  Co.,  50  Fed. 
Rep.  790. 

The  bill  filed  in  the  same  court  by  Mackaye^  and  the 
appointment  of  a  receiver  thereunder,  who  is  not  made 
party  to  appellant's  bill,  constituted  a  bar  thereto.     Minn. 
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Thresher  Mfg.  Co.  v.  Langdon,  44  Minn.  37  ;  Merchants  N. 
Bk.  V.  K  W.  Mfg.  Car  Co.,  51 N.  W.  Rep.  119. 

The  Mackaye  bill  is  not  subject  to  collateral  attack. 
Commercial  Natl.  Bk.  v.  Burch,  141  111.  519 ;  Mellen  v. 
Moline  Malleable  Iron  Works,  131  U.  S.  352;  HoUins  v. 
Brierfield  Coal  Co.,  14  U.  S.  Supreme  Ct.  Kep.  127. 

The  biU  filed  by  appellant  makes  no  case  against  these 
appellees  as  stockholders,  and  the  bill  was  properly  dis- 
missed as  to  them,  they  appearing  to  be  innocent  purchas- 
ers of  stock  issued  bv  the  Columbian  Celebration  Company 
as  full-paid  stock.  1  Cook  on  Stock  and  Stockholders, 
Sec.  50 ;  Brant  v.  Ehlen,  59  Md.  1 ;  Erskine  v.  Lowenstein, 
11  Mo.  App.  595 ;  82  Mo.  302 ;  Foreman  v.  Bigelow,  4  Cliff. 
(U.  S.  C.  C.)  508 ;  Steacy  v.  L.  E.  &  F.  S.  R.  R.  Co.,  5  Dillon, 
(U.  S.  C.  C.)  348;  Coffin  v.  Eansdell,  110  Ind.  417;  Young 
V.  Iron  Company,  65  Mich.  Ill,  126 ;  Peck  v.  Coalfield  Coal 
Co.,  11  111.  App.  88;  Mallinckrodt  Chem.  Works  v.  Belle- 
ville Glass  Co.,  34  111.  App.  404 ;  Howe  v.  111.  Agr.  Works, 
46  111.  App.  85 ;  Streator  Car  Seat  Co.  v.  Rankin,  45  111. 
App.  226 ;  Clapp  v.  Peterson,  104  111.  26 ;  Handley  v.  Stutz, 
139  U.  S.  417;  Sanger  v.  Upton,  91  U.  S.  56;  Christensen 
V.  Eno,  106  N.  Y.  97. 

The  American  Trust  and  Savings  Bank  is  not  liable  as  a 
stockholder,  as  it  holds  stock  only  as  a  trustee.  Section  23, 
Chap.  32,  Starr  &  Curtis'  Stat.  111.;  Burgess  v.  Seligman, 
107  U.  S.  20 ;  Union  L.  Ass'n  v.  Seligman,  92  Mo.  635 ; 
Mathews  v.  Albert,  24  Md.  527 ;  Howe  v.  111.  Agr.  Works, 
46  m.  App.  85. 

Remy  &  Mann,  attorneys  for  appellees  Milton  W.  Kirk, 
Peter  E.  Studebaker,  G.  W.  Hoflfman  and  Curtis  H.  Remy. 

Geoboe  W.  Smith  and  Mubry  Nelson,  Jr.,  attorneys  for 
Edson  Keith  and  Murry  Nelson,  appellees. 

A.  B.  Jbkks,  attorney  for  J.  Foster  Rhodes,  appellee. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 
The  appellant  filed  the  bill  in  this  case  as  a  simple  con- 
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tract  creditor  against  the  Columbian  Company  and  its  stock- 
holders, under  Sec.  25,  Ch.  32,  Corporations,  to  obtain  pay- 
ment, and  asked  in  the  prayer  of  the  bill  that  the  business 
of  the  corporation  be  closed  up,  and  the  corporation  dis- 
solved. 

It  is  now  objected  on  behalf  of  the  Columbian  Company 
that  this  prayer  takes  the  appeal  out  of  the  jurisdiction  of 
this  court,  because  it  involves  a  franchise.  But  the  bill 
having  been  dismissed  below  upon  demurrer,  the  question 
now  is,  not  whether  the  appellant  is  entitled  to  all  that  the 
bill  asks,  but  whether  it  is  entitled,  if  the  bill  be  true,  to 
any  relief.  As  said  in  the  Supreme  Court  in  Chicago  Steel 
Works  V.  Illinois  Steel  Company,  opinion  filed  October  29, 
1894: 

"  But  the  power  to  dissolve  the  corporation  is  only  a  por- 
tion of  the  relief  provided  for  by  section  25.  Two  remedies 
are  therein  given.  One  is  to  apply  the  assets  in  payment 
of  the  debts,  and  in  case  of  their  insufficiency  for  that  pur- 
pose, to  enforce  against  the  stockholders  their  liability  for 
unpaid  stock.  The  other  is  in  cases  where  a  cause  for  for- 
feiture exists,  to  declare  such  forfeiture,  and  decree  a  disso- 
lution of  the  corporation.  "The  court  may  grant  relief  by 
the  first  remedy  without  resorting  to  the  second.  It  may 
find  it  unnecessary  to  decree  a  dissolution." 

And  upon  that  ground  the  court  held  that  a  writ  of  error 
from  that  court  to  review  an  order  of  the  Circuit  Court  ap- 
pointing a  receiver,  must  be  dismissed;  declining  to  decide 
the  case  upon  the  question  of  the  interlocutory  character  of 
the  order. 

The  objection  to  our  jurisdiction  is  not  well  taken. 

The  grounds,  applying  to  all  the  appellees,  upon  which  the 
demurrers  of  the  several  appellees  were  sustained  and  the 
bill  dismissed  are,  first,  that  the  appellant  had  not  exhausted 
its  remedy  at  law  by  judgment  and  execution  against  the 
Columbian  Company;  and  second,  that  the  bill  shows  a 
former  bill  pending  against  the  Columbian  Company,  under 
which  a  receiver  had  been  appointed,  who  was  in  possession 
of  all  the  tangible  assets. 
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The  judgment  of  the  Supreme  Court  in  Butler  Paper 
Co.  V.  Bobbins,  38  N.  E.  Kep.  153,  and  the  unanswerable 
argument  of  a  late  judge  of  this  court  whose  name  is  now 
upon  the  brief  of  part  of  the  appellees,  in  Wolverton  v.  Tay- 
lor Co.,  43  111.  App.  424,  which,  though  made  upon  Sec.  16 
of  the  same  act,  is  equally  applicable  to  Sec.  25,  dispose  of 
the  first  ground.  A  simple  contract  creditor  may  proceed 
under  Sec.  25. 

The  bill  under  which  a  receiver  was  in  possession  was  filed 
by  the  principal  promoter  of  the  Columbian  Company,  and 
while  it  was  ostensibly  on  behalf  of  himself  and  other  cred- 
itors there  was  to  it  no  other  defendant  than  the  Columbian 
Company. 

It  was  not  filed  under  Sec.  25.  What  the  object  of  the 
bill,  or  the  motive  for  filing  it  was,  can  only  be  conjectured. 

It  seems  very  like  that  of  Graflf  as  narrated  in  Weigley  v. 
People,  51  111.  App.  51,  the  judgment  of  this  court  in  which 
case  has  been  once  approved  by  the  Supreme  Court,  but,  as 
we  are  informed,  is  now  depending  upon  a  rehearing. 

But  whatever  the  merits,  the  receiver  under  it,  having  the 
assets  of  the  Columbian  Company  in  his  possession,  is  an  in- 
dispensable party  (Curran  v.  Bradner,  27  111.  App.  582),  and 
ought  to  have  been  made,  and  was  not  made,  a  defendant 
to  the  present  bill;  yet  the  want  of  parties  must  be  spe- 
cially assigned  on  demurrer.  Mitf.  Eq.  PL,  271;  Dan.  Chy., 
289;  Story,  Eq.  PI.,  543. 

As  to  objections  to  the  bill,  special  to  several  of  the  ap- 
pellees, it  is  quite  apparent  that  they  have  never  received 
the  attention  of  the  Circuit  Court. 

The  bill  may  or  may  not  be  defective  in  averments  as  to 
some  of  the  appellees. 

The  decree  dismissing  the  bill  as  to  all  the  appellees  is 
wrong,  and  if  it  ought  to  be  dismissed  as  to  some  of  the  ap- 
pellees for  reasons  which  this  opinion  does  not  touch  upon, 
the  Circuit  Court  may  winnow  out  those  appellees  from  the 
multitude  with  whom  they  are  intermingled. 

At  any  rate,  if  the  case  goes  to  a  final  decree  against  any 
stockholders,  the  presence  of  the  holders  of  all  stock  in  any 
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capacity  or  character  is  necessary  in  deterrainihg  the  pro 
rata  of  those  who  may  be  liable. 

The  statute  is  that  the  suit  shall  be  against  all  "  who  were 
stockholders; "  and  as  part  of  the  decree  may  be  a  dissolu- 
tion of  the  corporation,  the  general  rule  of  equity  requires 
that  all  who  have  a  legal  or  equitable  interest  in  it,  should 
be  before  the  court;  else  they  would  not  be  concluded  by  the 
decree.  Great  Western  Telegraph  Co.  v.  Gray,  122  111.  631, 
citing  cases  in  77  and  102  111. 

The  decree  is  reversed  and  the  cause  remanded  for  such 
further  proceedings  as  to  equity  may  appertain. 


John  Buckley  v.  William  L.  Gee^  Executor  of  Last  Will 
and  Testament  of  Charles  Gee^  Deceased. 

1.  Neoligencb— FictoM*  ilmmate. — Where  a  vicious  animal  is  kept 
so  that  he  can  not  have  access  to  persons  or  commit  injuries,  a  party 
having  knowledge  of  his  habits  who  goes  witliin  his  reach,  does  so  at  his 
own  peril. 

Memorandnm. — Action  for  injuries  committed  by  a  vicious  horse. 
In  the  Superior  CJourt  of  Cook  CJounty;  the  Hon.  Theodore  Brentajso. 
Judge,  presiding.  Declaration  in  case;  plea,  not  guilty;  trial  by  jury; 
verdict  and  judgment  for  defendant;  error  by  plaintiff.  Heard  in  this 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed  December 
6,  1894. 

Frank  Crosby  and  Joseph  H.  Lawler,  attorneys  for 
plaintiff  in  error. 

EuNYAN  &  RuNYAN,  attomeys  for  defendant  in  error. 

Mr.  Justice  Shepard  delivered  the  opinion  op  the 
Court. 

The  plaintiff  in  error  brought  suit  to  recover  damages  for 
an  injury  received  by  having  had  his  ann  bitten  and  broken 
by  a  vicious  stallion  owned  by  the  firm  of  Gee  Brothers, 
general  teamsters  in  Chicago,  while  he  was  in  their  employ. 

The  firm  owned  and  operated  several  teams  and  the 
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plaintiff  was  one  of  their  drivers,  and  had  been  such  for 
nearly  two  years  before  the  injury  happened.  Each  team 
had  a  particular  driver  who  had  nothing  to  do  with  the 
team  of  any  other  driver.  The  stallion  was  sometimes  used 
as  one  of  a  team,  but  the  plaintiff  had  never  driven  him. 

The  general  duty  of  the  plaintiff  was  to  take  care  of  the 
particular  team  he  drove,  by  cleaning,  harnessing  and  driv- 
ing them,  and  to  clean  their  stalls,  but  nothing  more,  so  far 
as  work  about  the  stable  was  concerned,  and  he  had  noth- 
ing to  do  with  the  care  or  charge  of  the  particular  horse 
that  bit  him. 

The  stallion  had  been  kept  in  the  stable  for  about  ten 
years,  including  all  the  time  that  plaintiff  worked  there,  and 
it  was  well  known  by  all  who  worked  about  the  stable  that 
the  stallion  was  vicious,  and  there  was  a  general  order  to 
everybody  to  keep  away  from  him.  It  was  also  testified  \fy 
the  foreman  in  charge  of  the  stable,  and  by  another  witness 
for  the  defendant,  that  the  plaintiff  was  particularly  warned 
to  keep  away  from  the  horse;  and  that  he  well  knew  of  its 
vicious  habits  is  clearly  apparent. 

The  stallion  was  kept  in  a  stall  in  one  corner  of  the 
stable,  and  next  to  that  stall,  and  separated  from  it  by  a 
partition  three  and  a  half  or  four  feet  high,  was  a  stall  that 
was  kept  vacant,  so  far  as  its  occupancy  by  horses  was 
concerned,  for  the  convenience  and  safet}^  of  the  man  who 
had  charge  of  the  stallion  and  as  a  protection  to  others,  and 
was  sometimes  used  as  a  receptacle  for  articles  used  in  the 
stable.  Presumably  while  the  plaintiff  was  in  this  vacant 
stall  he  was  seized  by  the  arm  by  the  stallion  and  drawn 
half-way  over  the  partition  that  separated  the  stalls  before 
he  was  released  by  others  who  came  to  his  aid,  No  witness 
saw  either  the  plaintiff  or  the  stallion  at  the  moment  the 
horse  seized  the  plaintiff.  The  stallion  was  usually  tied 
with  about  two  feet  and  a  half  length  of  rope,  and  with 
that  length  of  tether  could  get  his  head  over  the  partition, 
which  was  built  low  in  order  to  handily  care  for  the  stallion 
from  the  empty  stall. 
Although  not  the  rule  to  do  so,  brooms  and  other  imple- 
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ments  that  were  used  by  the  drivers  to  clear  out  stalls, 
were  frequently  put  into  the  empty  stall  next  to  the  stall- 
ion, and  it  may  be  that  the  plaintiff  went  there  to  get  a 
broom  or  some  other  article  needed  by  him  in  the  discharge 
of  his  duties. 

As  to  how  the  plaintiff  came  to  enter  the  stall  and  be 
seized  by  the  stallion  the  record  is  silent,  for  the  reason 
that  the  suit  was  originally  begun  against  Charles  Gee  as 
surviving  partner,  and  he  dying,  his  executor,  William  L. 
Gee,  the  defendant  in  error,  was  made  defendant,.and  the 
plaintiff  therefore  was  not  a  qualified  mtness  as  to  facts 
occurring  in  the  lifetime  of  the  deceased. 

But  even  though  the  plaintiff  did  enter  the  stall  for  the 
purpose  of  getting  some  article  that  was  needed  by  him  in 
the  discharge  of  his  duties,  we  think  the  jury  found  rightly 
against  him. 

Two  or  three  other  employes  had  been  bitten  by  the  horse 
during  the  period  of  plaintiff's  employment,  and  the  stall- 
ion was  notoriously  vicious  and  the  plaintiff  knew  it. 
After  the  injury  happened  the  stallion  was  seen  to  be  tied 
in  the  usual  manner,  and  although  it  might  have  been  pos- 
sible to  have  kept  him  tied  with  a  shorter  rope,  it  is  entirely 
apparent  from  all  the  circumstances  shown  in  the  record 
that  the  plaintiff  could,  with  the  exercise  of  ordinary  care 
and  prudence,  have  got  any  implement  that  he  needed  from 
the  stall  without  danger  to  himself. 

If  he  carelessly  put  himself  within  reach  of  the  stallion, 
and  we  think  he  must  have  done  so,  the  jury  should  have 
found  against  him,  as  they  did,  and  we  think  the  judgment 
of  the  Superior  Court  should,  therefore,  be  afl5rmed. 


■^^     Albert  M.  Myres,  Surviving  Partner,  etc.,  y.  Charles 
il^  E.  Frankenthal  et  aL 
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doing,  the  party  at  whose  instance  the  appointment  is  made,  sJiould 

pay  aU  the  expenses. 
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2.  SA.ME — No  Inherent  Authority  in  Courts  of  Law  to  Appoint. — A 
court  of  law  has  no  inherent  authority  to  appoint  a  receiver.  It  is  a 
branch  of  equity  jurisdiction. 

3.  GASiSTSBMEST.— Construction  of  Sees.  SO^  21^  22  and  2S  of  the  Act, 
—Sections  20  to  28  inclusive,  of  chapter  62,  R.  S.,  entitled  Garnishment, 
relate  wholly  to  the  duty  of  the  garnishee,  the  privilege  of  the  plaintiff, 
and  the  duty  of  some  officer  who  shall  hold  an  execution  in  favor  of  the 
plaintiff.  The  provisions  are  not  complete;  they  contemplate  that  there 
will  be,  but  do  not  direct  that  there  shall  be,  another  execution  sued  out 
upon  the  judgment  under  which  the  garnishment  proceeds.  Without 
such  other  execution,  however,  the  various  proceedings  directed  or  per- 
mitted by  those  sections  can  not  be  had. 

4.  Same— CoTwirucf  ion  of  Section  ;?5.— Section  25  of  chapter  62,  R.  S. , 
entitled  Garnishment,  provides  the  methods  in  which  the  court  may 
compel  obedience  to,  or  reparation  for  disobedience  of,  the  orders  made 
under  section  24  of  the  same,  and  makes  clear  that  such  orders  are  only 
to  be  made  when  there  is  an  execution  in  the  hands  of  an  officer. 

5.  Sabib — Construction  of  Section  26. — It  is  apparent  that  the  word 
"receiving"  in  the  second  line  of  section  26,  chapter  62,  R  S.,  entitled 
Garniahmont,  should  be  **  selling";  "such  sale"  in  the  last  clause  of  the 
section  refers  to  that  word. 

6.  Same — Imperfect  Legislation. — That  there  is  difficulty  in  arriving 
at  a  consistent  construction  of  all  the  sections,  20  to  27  inclusive,  of 
chapter  62,  R.  8. ,  entitled  Garnishment,  with  each  other,  may  be  conceded ; 
but  such  concession  is  only  an  acknowledgment  that  the  legislation  is 
imperfect,  or  "obscure."  For  example,  they  contemplate  a  sale  by  a 
constable  or  sheriff  of  choses  in  action,  which  are  not  subject  to  levy 
and  sale  on  ordinary  executions. 

7.  Receivebs— rZndcr  Section  24  of  the  Oamishment  Act. — Under 
section  24  of  chapter  62,  R.  S.,  entitled  Garnishment,  providing  that  if 
the  proceeding  is  in  a  court  of  record  the  court  may  appoint  a  receiver 
to  take  possession  and  sell,  collect,  or  otherwise  dispose  of  the  same,  and 
make  all  orders  in  regard  thereto  which  may  be  necessary  or  equitable 
between  the  parties,  the  Superior  Court  of  Cook  County  (in  the  case  at 
bar)  bad  no  right  to  appoint  a  receiver. 

memo  rand  am. — Assumpsit.  Attachment  in  aid  and  garnishee  pro- 
ceedings. In  the  Superior  Court  of  Cook  County;  the  Hon.  Theodore 
Brentano,  Judge,  presiding.  Error  by  Albert  M.  Myres,  surviving 
partner,  etc.  Heard  in  this  court  at  the  October  term,  1894,  and  affinned. 
Opinion  filed  December  6,  18d4. 

Statement  of  the  Case, 

For  some  time  prior  to  October  21,  1893,  Charles  E. 
Frankenthal,  Joseph  Frankenthal  and  Henry  Alder,  as 
copartners,  defendants,  were  dealing  in  men's  furnishing 
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goods  at  wholesale,  and  occupied  the  basement,  first,  third, 
fourth  and  fifth  floors  of  numbers  240  and  242  East  Monroe 
street,  Chicago. 

For  the  purpose  of  securing  an  alleged  indebtedness  from 
them  to  Emanuel  Frankenthal,  defendants  executed  and 
delivered  to  him  a  chattel  mortgage  upon  "  the  following 
goods  and  chattels  situate  in  our  store,  occupying  number 
240  and  242  East  Monroe  street,  Chicago,  Illinois,  to  wit : 
All  the  stock  of  men's  furnishing  goods  therein  situate,  all 
fixtures,  counters,  shelving,  sewing  machines  and  all  other 
machines  of  all  other  kinds  therein  situate  and  all  men's 
furnishing  goods  and  piece  goods,  whether  manufactured, 
unmanufactured,  or  in  the  process  of  manufacturing,  as  well 
as  all  tools  therein  situate,  also  all  merchandise  and  personal 
property  belonging  to  or  once  in  and  which  shall  hereafter 
be  returned  to  said  store,  also  the  lease  of  number  240  and 
242  East  Monroe  street,  Chicago,  made  by  John  V,  Farwell, 
Jr.,  trustee,  and  Cornelia  F.  Wooley,  to  us,  and  running  from 
January  1,  1893,  to  December  31,  1895.  All  merchandise 
on  hand  in  original  packages,  excepted  from  this  mort- 
gage." 

The  alleged  debt  to  secure  which  the  Inortgage  was  given, 
was  therein  described  as  "  Three  promissory  notes,  bearing 
the  date  October  20,  1893,  each  payable  to  the  order  of 
Emanuel  Frankenthal,  on  demand,  each  drawing  interest 
thereon  at  the  rate  of  six  per  centum  per  annum  after  the 
date  thereof  until  paid,  one  for  the  sum  of  thirty-five  thou- 
sand thirteen  57-100  dollars  ($35,013.57);  two  for  the  sum  of 
thirty  thousand  one  hundred  eighty-four  and  70-100  dollars 
($30,184.70)  each,  all  payable  at  the  office  of  said  mortgagee, 
in  the  city  of  Chicago,  and  all  signed  by  the.  said  mort- 
gagors individually  and  jointly." 

On  October  25,  1893,  Albert  M.  Myres,  as  surviving 
partner  of  J.  M.  Myres  &  Brother,  plaintiff,  commenced,  in 
the  Superior  Court  of  Cook  County,  an  action  in  assumpsit^ 
with  attachment  in  aid,  against  defendants,  and  therein 
caused  Emanuel  Frankenthal,  the  mortgagee,  to  be  sum- 
moned as  garnishee. 
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On  the  day  the  suit  was  brought,  the  sheriff  served 
Emanuel  Frankenthal  as  garnishee,  and  returned  the  sum- 
mons and  attachment  writ,  "  not  found  "  as  to  defendants. 

Immediately  after  service  upon  Frankenthal,  as  garnishee, 
plaintiff  moved  the  court  to  appoint  a  receiver  over  the 
property  described  in  the  chattel  mortgage,  and  certain 
accounts  and  bills  receivable  theretofore  transferred  bv  de- 
fendants  to  Frankenthal,  and  over  all  other  merchandise, 
fixtures  and  property  of  whatsoever  kind,  situate  in  their 
store,  and  in  support  of  such  motion,  filed  the  affidavit  of 
one  Sigmon  Frank,  from  which  it  appeared  that  affiant 
was  the  agent  of  plaintiff;  that  on  October  25,  1893, 
plaintiff  had  commenced  an  action  in  assumpsit  against 
defendants,  and  had  sued  out  an  attachment  in  aid  of  said 
action,  and  placed  the  same  in  the  hands  of  the  sheriff  of 
Cook  county,  to  be  executed  by  levying  the  same  upon 
sufficient  property  of  defendants  to  satisfy  said  writ  and  to 
be  served  upon  Frankenthal  as  garnishee;  that  said  sheriff 
was  unable  to  levy  said  writ  upon  any  property  of  defend- 
ants for  the  reason  that  said  Frankenthal  was  in  posses- 
sion of  all  the  property  of  said  defendants  and  claimed 
the  same  under  the  mortgage,  and  that  thereupon  said 
sheriff  served  said  writ  upon  said  Frankenthal  as  garnishee; 
that  immediately  upon  the  execution  of  said  mortgage, 
said  Frankenthal  took  possession  of  all 'of  the  proj^erty, 
locked  the  same  up,  placed  custodians  in  charge  and  pre- 
vented all  others  from  gaining  access  to  the  same;  that 
together  Avith  the  property  taken  possession  of  by  said 
Frankenthal  was  a  large  quantity  of  goods  in  original 
packages,  in  express  terms  excluded  from  the  operation  of 
the  mortgage;  that  by  reason  of  the  refusal  on  the  part  of 
said  Frankenthal  to  permit  others  to  enter  the  premises 
where  said  property  was  kept,  it  was  impossible  to  state  the 
precise  value  of  such  property;  but  on  information  and  belief, 
such  property  in  original  packages  was  stated  to  be  worth 
at  least  the  sum  of  820,000;  that  in  addition  to  the  property 
covered  by  the  mortgage,  and  the  property  contained  in  the 
original  packages,  defendants,  on  the  21st  day  of  October, 
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1893,  transferred  to  and  placed  in  the  possession  of  said 
Frankenthal,  accounts  and  bills  receivable,  amounting  to 
over  $50,000;  that  the  value  of  the  merchandise  and  fixtures 
transferred  by  the  chattel  mortgage  is  at  least  $130,000; 
that  the  value  of  the  leasehold  transferred  by  the  chattel 
mortgage  is  at  least  $10,000;  that  the  value  of  the  proi)erty 
transferred  to  secure  an  alleged  indebtedness  of  $111,382.97 
is  at  least  $190,000;  that  defendants  represented  that  the 
value  of  the  merchandise  and  fixtures  transferred  by  the 
mortgage  was  at  least  $130,000;  and  that  the  value  of  all 
their  other  assets  is  about  $100,000;  that  their  liabilities 
were,  for  borrowed  money,  $127,000,  and  for  merchandise, 
$205,000;  that  they  intended  to  close  up  their  business,  and 
that  the  greater  part  of  their  outstanding  accounts  has  been 
assigned  to  secure  the  alleged  indebtedness  for  borrowed 
money;  that  at  the  time  of  the  execution  of  said  mort- 
gage, the  defendants  in  error  were  not  indebted  to  Frank- 
enthal in  said  sum  of  $111,382.96,  but  that  said  sum  is 
many  thousands  of  dollars  in  excess  of  the  amount  law- 
fully due  said  Frankenthal  from  defendants;  that  Frank- 
enthal threatened  to  sell  and  dispose  of  the  goods  in  his 
possession,  and  apply  the  proceeds  arising  from  such  sale 
upon  his  alleged  claim,  and  would  do  so  unless  a  receiver 
was  appointed  to  take  charge  thereof;  that  defendants 
are  insolvent  and  have  no  property  which  can  be  applied 
to  the  satisfaction  of  plaintiff's  demand,  except  the  prop- 
erty in  the  possession  of  Frankenthal.  Upon  reading  the 
affidavit,  and  the  affidavit  in  attachment,  the  court  inade 
an  order  appointing  the  American  Trust  and  Savings  Bank 
receiver  over  all  the  merchandise,  assets  and  effects  described 
in  the  mortgage  and  over  all  other  merchandise,  fixtures, 
property,  assets  and  effects  of  whatsoever  kind,  situated  in 
the  store,  and  also  over  all  bills  receivable,  outstanding 
accounts  and  choses  in  action  heretofore  transferred,  con- 
veyed or  assigned  by  said  defendants  in  error  to  said  Frank- 
enthal, and  said  receiver  was  directed  to  forthwith  take 
possession  of  all  of  said  property  and  effects,  to  make  an  in- 
ventory thereof  and  report  the  same  to  the  court;  to  collect 
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said  bills  receivable  and  outstanding  accounts;  and  to  em- 
ploy such  help  and  incur  such  expense  as  should  seem 
necessary  and  proper  for  the  execution  of  the  order,  and  for 
the  care,  management  and  preservation  of  the  property. 

On  October  25,  1893,  the  bank  accepted  the  appointment 
of  receiver,  and  took  possession  of  the  property.  On  Octo- 
ber 26,  1893,  Frankenthal  served  notice  on  counsel  for 
plaintiff  that  at  one  o'clock  p.  m.  of  said  day  he  would  move 
before  the  Hon.  Theodore  Brentano,  one  of  the  judges  of 
the  Superior  Court,  to  have  the  order  appointing  the 
receiver  vacated  for  the  following  reasons : 

1st.  That  said  order  was  improperly  entered  and  con- 
trary to  law. 

2d.  That  said  order  was  obtained  through  misrepresenta- 
tion of  the  facts. 

On  November  2,  1803,  the  court  sustained  said  motion  of 
said  Frankenthal,  garnishee,  and  vacated  the  order  appoint- 
ing the  receiver. 

Newman  &  Nobthrup,  attorneys  for  plaintiff  in  error. 

Hamlink,  Scott  &  Lord,  attorneys  for  defendant  in  error 
Emanuel  Frankenthal. 

MoRAN,  Kraus  &  Mayer,  attornej^'S  for  The  American 
Trust  and  Savings  Bank,  receiver. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
.  On  the  25th  day  of  October,  1893,  Emanuel  Frankenthal 
was  in  possession  of  the  place  of  business,  stock  of  goods, 
etc.,  of  the  firm  of  Frankenthal,  Freudenthal  &  Co.,  the 
members  of  which  firm  are  the  defendants  in  error,  under  a 
chattel  mortgage  executed  to  him  by  that  firm. 

On  that  day  the  plaintiff  in  error  sued  out  of  the  Supe- 
rior Court  an  attachment  against  the  firm,  and  caused  the 
writ  to  be  served  upon  Emanuel  as  garnishee,  and  imme- 
diately thereafter,  without  notice  to  anybody,  moved  that 
court  to  appoint  a  receiver  over  the  property  so  in  the 
possession  of  Emanuel. 
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The  court  did  it,  and  after  very  turbulent  proceedings 
out  of  court,  and  much  swearing  in  court,  the  court  on  the 
2d  day  of  November,  1893,  set  aside  the  order  appointing 
the  receiver. 

The  actual  possession  of  the  receiver  continued  until  the 
9th  day  of  the  same  month,  and  the  claim  of  the  receiver 
allowed  by  the  court  for  compensation  and  expenses  is 
$2,027.76,  of  which  nobody  in  this  case  complains. 

In  substance,  the  complaint  of  the  plaintiff  is  that  the 
court  entered  judgment  against  him  for  the  amount,  instead 
of  directing  the  payment  of  at  least  some  part  of  it  by  Eman- 
uel, or,  what  would  probably  have  amounted  to  the  same 
thing,  out  of  the  property  in  the  possession  of  the  receiver. 

We  have  heretofore  decided,  upon  great  and  repeated 
consideration,  that  where  a  receiver  is  appointed  without 
any  probable  cause  for  so  doing,  the  party  at  whose  instance 
the  appointment  was  niade  should  pay  all  the  expenses. 
Einstein  v.  Lewis,  54  111.  App.  520. 

We  are  still  of  that  opinion,  and  so  reads  the  book  upon 
which  the  plaintiff  relies.    Beach  on  Receivers,  Sec.  773. 

It  is  not,  in  this  case,  a  question  whether  the  compensa- 
tion of  the  receiver  is  contingent  upon  the  ability  of  the 
plaintiff  to  pay,  but  the  question  is,  shall  he  be  made  to  pay 
if  the  court  can  compel  him  to  do  so. 

If  in  this  case  the  court  had  authority  to  appoint  a  re- 
ceiver, that  authority  was  wholly  statutory,  derived  from 
sections  which  will  be  quoted.  A  court  of  law  has  no  such 
inherent  authority;  it  is  a  branch  of  equity  jurisdiction. 

This  was  a  case  of  an  attachment  in  aid  under  Sec.  31, 
Ch.  11,  and  under  Sec.  21  the  garnishment  was  made.  The 
proceedings  thereafter  are  under  Ch.  62,  Garnishment.  See 
Sec.  5,  Ch.  62. 

So  much  of  that  chapter  as  can  be  said  to  apply  in  any 
way  to  this  controversy,  is  as  follows : 

Sec.  20.  When  any  garnishee  has  any  goods,  chattels, 
choses  in  action,  or  eifects  other  than  money,  belonging  to 
the  defendant,  or  which  he  is  bound  to  deliver  to  him,  he 
shall  deliver  the  same,  or  so  much  thereof  as  may  be  nee- 
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essary,  to  the  officer  who  shall  hold  the  execution  in  favor 
of  the  plaintiff,  in  the  attachment  suit  or  judgment,  which 
shall  be  sold  by  the  officer  and  the  proceeds  applied  and 
accounted  for  in  the  same  manner  as  other  goods  and  chat- 
tels taken  on  execution. 

Sec.  21.  When  it  shall  appear  that  such  goods,  chattels, 
choses  in  action,  or  effects  in  the  hands  of  a  garnishee 
are  mortgaged,  or  pledged,  or  in  any  way  liable  for  the  pay- 
ment of  a  debt  to  him,  the  plaintiff  may  be  allowed,  under 
an  order  of  the  court  or  justice  of  the  peace,  for  that  pur- 
pose, to  pay  or  tender  the  amount  due  to  the  garnishee; 
and  he  shall  thereupon  deliver  the  goods,  chattels,  choses  in 
action  and  effects,  in  the  manner  before  provided,  to  the 
officer  who  holds  the  execution. 

Sec.  22.  If  the  goods,  chattels,  choses  in  action  or  effects 
are  held  for  any  purpose  other  than  to  secure  the  payment 
of  money,  and  if  the  contract,  condition  or  other  thing  to 
be  performed,  is  such  as  can  be  performed  by  the  plaintiff 
without  damage  to  the  other  parties,  the  couit  or  justice  of 
the  peace  may  make  an  order  for  the  performance  thereof 
by  him.  Upon  such  performance,  or  a  tender,'  the  garnishee 
shall  deliver  the  goods,  chattels  and  effects  in  the  manner 
before  provided,  to  the  officer  who  holds  the  execution. 

Sec.  23.  All  goods,  chattels,  choses  in  action  and  effects 
received  by  the  officer  under  either  of  the  two  preceding 
sections,  shall  be  sold  and  disposed  of  in  the  same  manner 
as  if  they  had  been  taken  on  an  execution  in  any  other 
manner,  except  that  from  the  proceeds  of  the  sale  the  officer 
shall  repay  the  plaintiff  the  amount  paid  by  him  to  the  gar- 
nishee for  the  redemption  of  the  same,  with  interest  thereon, 
or  shall  indemnify  the  plaintiff  for  any  other  act  or  thing  by 
him  done  or  performed,  pursuant  to  the  order  of  the  court 
or  justice  of  the  peace  for  the  redemption  of  the  same. 

Sec.  24.  When  it  shall  appear  that  any  garnishee  has  in 
his  hands,  or  under  his  control,  any  goods,  chattels,  choses 
in  action  or  effects,  belonging  to  or  which  he  is  bound  to 
deliver  to  the  defendant,  with  or  without  condition,  the 
court  or  justice  of  the  peace  may  make  any  and  all  proper 
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orders  in  regard  to  the  delivery  thereof  to  the  proper  officer, 
and  the  sale  or  disposition  of  the  same,  and  the  dischargincr 
of  any  lien  thereon,  and  may  authorize  the  garnishee  to  sell 
any  such  property,  or  collect  any  choses  in  action,  and  ac- 
count for  the  proceeds  thereof;  or,  if  the  proceeding  be  in 
a  court  of  record,  the  court  may  appoint  a  receiver  to  take 
possession  and  sell,  collect  or  otherwise  dispose  of  the  same, 
and  make  all  orders  in  regard  thereto  which  may  be  neces- 
sary or  equitable  between  the  parties. 

Sec.  25.  If  any  garnishee  refuses  or  neglects  to  deliver 
any  goods,  chattels,  choses  in  action  or  effects  in  his  hands 
when  thereto  lawfully  required  by  the  court  or  justice  of 
the  peace  or  officer  having  an  execution  upon  which  the 
same  may  be  received,  he  shall,  if  the  proceeding  be  in  a 
court  of  record,  be  liable  to  be  attached  and  punished  for 
contempt,  or  the  court  may  enter  up  judgment  for  the 
amount  of  the  plaintiff's  judgment,  and  award  execution 
thereon  against  the  garnishee;  or,  if  the  proceeding  be  before 
a  justice  of  the  peace,  be  liable  to  the  plaintiff  for  the  full 
amount  of  his  judgment  against  the  defendant,  and  judg- 
ment may  be  entered  against  him  therefor. 

Sec.  26.  Nothing  contained  in  this  chapter  shall  prevent 
the  garnishee  from  receiving  any  goods,  chattels,  choses  in 
action  or  effects  in  his  hands  for  the  payment  of  any  demand 
for  which  they  are  mortgaged,  pledged  or  otherwise  liable 
at  any  time  before  the  amount  due  to  him  is  paid  or  tendered, 
if  such  sale  would  be  authorized  as  between  him  and  the 
defendant. 

Sec.  27.  The  court  or  justice  of  the  peace  may  order  the 
costs  of  the  proceedings  in  any  garnishment  to  be  paid  by 
the  plaintiff,  or  out  of  the  effects  or  credits  garnished,  or  by 
the  garnishee,  or  may  apportion  the  same  as  shall  appear  to 
be  just  and  equitable. 

It  is  apparent  that  the  word  "  receiving "  in  the  second 
line  of  section  26  should  be  "  selling ;"  "  such  sale  "  in  the 
last  clause  of  the  section  refers  to  that  word. 

Sections  20  to  23,  inclusive,  relate  wholly  to  the  duty  of 
the  garnishee,  the  privilege  of  the  plaintiff  and  the  duty  of 
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some  officer  who  shall  hold  an  execution  in  favor  of  the 
plaintiff. 

The  provisions  are  not  complete ;  they  contemplate  that 
there  will  be,  but  do  not  direct  that  there  shall  be,  another 
execution  sued  out  upon  the  judgment  under  whicl^  the 
garnishment  proceeds. 

Without  such  other  execution  the  various  proceedings 
directed  or  permitted  by  those  sections  could  not  be  had. 
Then  in  section  24  comes  the  power  of  the  court  to  enforce 
the  performance  of  the  duties,  or  the  benefit  of  the  priv- 
ileges, ^efii^ed  in  the  preceding  sections,  and  section  25 
provides  the  methods  in  which  the  court  may  compel 
obedience  to,  or  reparation  for  disobedience  of,  the  orders 
made  under  section  24,  and  makes  clear  that  such  orders  are 
only  to  be  made  when  there  is  an  execution  in  the  hands  of 
an  officer.  That  there  is  difficulty  in  arriving  at  a  con- 
sistent construction  of  all  the  sections  with  each  other  may 
be  conceded;  but  such  concession  is  only  an  acknowledg- 
ment that  the  legislation  is  imperfect;  or,  as  the  Supreme 
Court  say  of  it  in  Capes  v.  Burgess,  135  111.  61,  "  obscure." 
For  example,  they  contemplate  a  sale  by  a  constable  or  sheriflf 
of  choses  in  action,  which  are  not  subject  to  levy  and  sale 
on  ordinary  executions.  Crawford  v.  Schinitz,  41  111.  App. 
257. 

That  the  various  -sections  quoted  were  intended  as  a  sub- 
stitute or  equivalent  for  a  judgment  creditor's  bill  as  pro- 
vided in  Sec.  49,  Ch.  22,  Chanci^ry,  would  seem  probable,  as 
a  first  impression. 

And  if  so  intended,  the  provisions  of  those  sections 
can  not  be  made  operative  until  there  is  a  judgment,  though 
under  other  sections,  effects  in  the  hands  of  a  garnishee 
could  probably  be  stopped  to  await  a  judgment  against  the 
original  defendant ;  however,  no  such  question  is  now  be- 
fore us. 

We  hold,  therefore,  that  no  case  was  before  the  Superior 
Court  which  warranted  any  action  by  that  court  under  sec- 
tion 24 ;  that  the  appointment  of  the  receiver  was  not  even 
colorably  right,  and  that  under  section  27  the  duty  of  the 
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court  was  to  put  "  the  costs  of  the  proceedings  "  upon  the 
plaintiff,  who  had  wrongfully  started  them. 

On  the  4th  day  of  November,  1893,  while  the  receiver  was 
yet  in  possession,  "  The  court,  with  the  consent  of  all  par- 
ties, including  said  Emanuel  Frankenthal,  hereby  directs 
that  the  sum  of  $1,200  be  forthwith  deposited  by  said  Eman- 
uel Frankenthal,  garnishee  herein,  with  the  clerk  of  this 
court ;  said  fund  to  bo  applied  under  the  direction  of  this 
court  toward  the  payment  of  whatever  sum  this  court  may 
hereafter  decree  that  said  receiver  shall  be  awarded  in  the 
premises."     (Quotation  from  the  record.) 

The  words  "to  be  applied  under  the  direction  of  this 
court,"  did  not  require  that  the  court  should  so  direct  unless 
such  direction  would  be  just  and  equitable. 

From  all  the  circumstances  it  is  apparent  that  this  con- 
sent was  extorted,  and  the  court  rightly  directed  the  return 
of  the  money.    The  judgment  is  affirmed. 


The  American  Trust  &  Savings  Bank^  as  Receiver^  v. 

Charles  E.  Frankenthal  et  al. 

1,  Rbceivbrs — Presenting  Accounts — Practice. — ^When  a  receiver  pre- 
sents his  accounts  to  the  court,  if  they  are  not  assented  to  by  the  parties 
in  interest,  they  should  be  referred  to  a  master  in  chancery. 

2.  Sawr— Entitled  to  the  Protection  of  the  Court, — A  receiver  is  the 
officer  of  the  court,  and  as  such,  entitled  in  the  execution  of  its  orders 
to  its  protection.  Whoever  interferes  with  his  possession  disturbs  the 
possession  of  the  court.  The  courts  have  at  their  con^mand  for  the 
enforcement  of  their  orders,  the  sheriff,  who  has  not  only  his  regular 
deputies  and  bailiffs,  but  may  summon  to  his  assistance  aU  the  able- 
bodied  men  in  the  county. 

8.  Samb— iVo  Pouter  to  Employ  Detectives,  —For  a  receiver  to  employ, 
or  a  court  to  sanction  the  engagement  of  the  servants  of  a  private  detec- 
tive agency  to  protect  his  possession  by  physical  force,  is  in  effect  to  con- 
fess that  such  a  state  of  disorder  and  confusion  exists  that  the  agencies 
provided  by  law  for  its  administration  are  no  longer  sufficient. 

4.  Courts— />ttty  to  Protect  its  Officers,— It  is  the  duty  of  courts  to 
protect  officers  in  the  discharge  of  their  duties,  as  well  as  to  see  that 
property  in  their  custody  is  neither  carried  away  in  open  defiance  or  fur- 
tively taken  by  fraud. 


First  District — October  Term,  1894.      401 

American  Trust  &  Savings  Bank  v.  Frankenthal. 

5.  Same — Speak  in  the  Name  and  Power  of  the  People, — In  the  dis- 
charge of  its  duty,  a  court  speaks  in  the  name  and  p3wer  of  the 
people,  and  its  officers  have  no  occasion  for  asking  a  private  detect- 
ive agency  to  enforce  respect  for,  and  obedience  to  the  mandate  of  the 
law. 

6.  'EqvTTY— Practice  in  Matters  Not  Regulated  by  Statute.— If  equity 
powers  are  conferred  upon  courts  of  law,  the  mode  of  proceeding,  where 
not  regulated  by  statute,  should  be  in  accordance  with  the  rules  which 
experience  has  shown  to  be  expedient. 

Memorandnm. — ^Assumpsit  and  attac^hment  proceedings  with  appoint- 
ment of  a  receiver.  In  the  Superior  Court  of  Cook  County;  the  Hon. 
Theodore  Brent ano.  Judge,  presiding.  Error  to  reverse  an  order  fixing 
the  compensation  of  the  American  Trust  and  Savings  Bank,  as  receiver, 
appointed  in  the  suit  of  Albert  M.  Myres  v.  Charles  E.  Frankenthal  and 
others,  formerly  doing  business  in  Chicago,  under  the  name  of  Franken- 
thal, Freudenthal  &  Co.  Heard  in  this  court  at  tlie  October  term,  1894, 
and  affirmed.    Opinion  filed  December  6,  1S94. 

Brief  for  Plaintiff  in  Error,  Moran,  Kraus  &  Mater, 

ArroRNEYs. 

When  it  becomes  the  duty  of  a  court  of  equity  to  take 
property  under  its  own  charge,  through  a  receiver,  the  prop- 
erty becomes  chargeable  with  the  necessary  expense  incurred 
in  taking  care  of  and  saving  it,  including  the  allowance  to 
the  receiver  for  his  services.  Beckworth  v.  Carroll,  66  Ala. 
12,  cited  in  Beach  on  Receivers,  Sec.  771;  High  on  Receiv- 
ers, Sec.  296;  2  Dan.  Chy.,  1753. 

Beach  on  Receivers,  Sec.  771,  after  referring  to  and  indors- 
ing the  doctrine  of  Jaflfray  v.  Raab  (Iowa),  33  N.  W.  Rep., 
savs : 

"  Inasmuch  as  the  receiver  is  an  officer  of  the  court,  and  as 
such,  takes  possession  of  the  property,  the  right  to  which  is 
involved  in  dispute,  and  holds  it  by  order  of  the  court,  for 
the  benefit  of  the  party  who  shall  ultimately  be  found  to  be 
entitled  to  it,  his  compensation  can  not  be  made  to  depend 
on  the  result  of  the  litigation,  but  he  is  entitled  to  have  his 
fees  paid  out  of  the  funds  in  his  hands,  no  matter  to  which 
of  the  parties  to  the  action  possession  is  finally  adjudged." 

If  the  property  remains  in  the  hands  of  the  receiver,  his 
expenses  in  taking  care  of  it  are  a  charge  upon  it  regardless 

You  LV  » 
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of  ownership.     Hopfensack  v.  Hopfensack,  61  How.  Pr. 
(K  Y.)  498. 

It  is  a  general  rule  that  the  compensation  of  a  receiver  is 
taxable,  not  to  the  parties,  but  is  taken  from  the  fund  in 
controversy  between  the  parties.  Ealford  v.  Folsom,  55 
Iowa  276. 

Brief  for  Defendant  in  Error  Emanuel  Fbankenthal; 
Hamline,  Soott  &  Lord,  Attorneys. 

It  was  concluded  that  the  receiver  was  not  entitled  to 
any  compensation  from  Emanuel  FrankenthaL '  "  The  pos- 
session of  the  property  by  the  receiver  was  from  the  begin- 
ning a  violation  of  their  rights,  and  every  step  which  has 
been  taken,  and  every  act  which  has  been  done,  by  the 
receiver  with  reference  to  the  property,  has  been  done 
against  their  protest,  and  has  tended  to  defeat  their  rights; 
and  we  know  of  no  principle  upon  which  they  ought  now 
to  be  compelled  to  pay  or  to  contribute  in  the  smallest 
degree  to  the  payment  of  the  costs  incurred  in  this  attempt 
to. deprive  them  of  their  property."  Howe  et  aL  v.  Jones 
(la.),  23  N.  W.  Eep.  377. 

Also  citing  Weston  v.  Watts,  45  Hun  (N.  Y.)  219;  Pitts^ 
field  Nat.  Bank  v.  Bayne  et  al.,  35  N.  E.  Rep.  630;  O'Ma- 
honey  v.  Belmont,  37  N.  Y.  Sup.  Ct.  223;  Moyers  v.  Coiner, 
22  Fla.  422;  People  ex  rel.  v.  Jones,  33  Mich.  303;  Howe 
et  al.  V.  Jones  et  al.,  23  N.  W.  Rep.  376;  City  of  St.  Louis  v. 
St.  Louis  Gas  Light  Company,  11  Mo.  App.  237. 

High  on  Receivers,  Section  796,  says :  "  While  the  re- 
ceiver's compensation  is  usually  paid  out  of  the  fund  placed 
in  his  hands,  a  diflferent  course  may  be  adopted  when  the 
order  appointing  the  receiver  is  revoked,  and  when  he  is 
directed  to  return  the  property  to  the  person  entitled  thereto. 
The  court  is  governed  in  such  case  by  the  consideration  of 
the  injustice  of  allowing  a  receiver  his  compensation  in  all  J 

cases  from  the  fund  in  his  hands  regardless  of  the  legality 
of  his  appointment;  since,  if  such  rule  were  to  be  rigorously 
applied,  iimocent  persons  might  frequently  sustain  great 
loss," 
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The  right  of  the  court  when  the  appointment  has  been 
vacated,  to  assess  the  costs  of  the  receiver  on  the  party  who 
caused  the  appointment,  is  declared  in  Howe  v.  Jones  et  al., 
23  N.  W.  Kep.  376;  Moyers  v.  Coiner,  22  Fla.  422;  People 
ex  rel.  v.  Jones,  33  Mich.  203;  City  of  St.  Louis  v.  St.  Louis 
Gas  Light  Company,  11  Mo.  App.  237;  and  French  v. 
Gifford,  31  la.  428. 


Me.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

This  case  is  here  upon  the  same  record  as  Albert  M. 
Myres  against  these  defendants  in  error.  (See  last  preced- 
ing case.) 

The  plaintiff  in  error  is  the  receiver  mentioned  in  that 
case.  The  error  complained  of,  is  that  the  court  did  not 
direct  the  allowance  to  the  receiver  to  be  paid,  in  whole  or 
m  part,  by  Emanuel  Frankenthal,  or  out  of  the  property. 
But  there  is  this  difference,  at  least,  in  the  cases :  There,  the 
plaintiff  in  error  did  not  question  the  rightfulness  of  the 
appointment  of,  nor  the  propriety  of  the  allowance  to,  the 
receiver.  Here  Emanuel  Frankenthal,  the  defendant  in 
error,  principally  and  practically,  probably  alone,  interested, 
denies  both. 

We  find  it  quite  unnecessary  to  inquire  how  far  a  receiver 
could  be  affected  by  the  considerations  upon  which  the  other 
case  is  decided.  The  receiver  came  in  and  asked  the  allow- 
ance, bringing,  as  it  is  alleged,  vouchers  for  expenditures, 
and  proof  of  services.  It  should  have  presented  its  accounts, 
and  then  if  not  assented  to,  thev  should  have  been  referred 
to  a  master.  See  Haj^den  v.  Chicago  Title  and  Trust  Co., 
55  111.  App.  241,  and  the  authorities  there  cited. 

The  reasons  why  there  should  be  such  a  reference  are 
stated  in  the  cases  referred  to  in  Iluling  v.  Farwell,  33  111. 
App.  238,  and  other  cases  cited  in  them.  If  an  allowance 
had  been  made  to  the  plaintiff  in  error  without  such  reference, 
it  would  have  been  error  jp^r  se.  But  it  does  not  follow  be- 
cause a  decree  granting  relief  would  have  been  erroneous  on 
account  of  the  mode  of  proceeding,  that  one  denying  relief  is. 
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If  equity  powers  are  conferred  upon  courts  of  law,  the  modes 
of  proceeding,  where  not  regulated  by  statute,  should  be  in 
accordance  with  rules  which  experience  has  shown  to  be 
expedient.  Pardridge  v.  Ryan,  35  111.  App.  230.  The  judg- 
ment is  affirmed. 


Separate  opinion  by  Mr.  Presiding  Justice  "Waterman. 

The  receiver  in  this  case  took  possession  of  the  property 
committed  to  his  care  October  25,  1893,  and  surrendered 
the  same  November  8,  1893.  He  reports  that  he  expended 
during  these  fifteen  days  in  and  about  the  preservation  of 
the  property,  the  sum  of  $1,027.76.  Of  this  amount  $705 
was  for  the  services  of  Pinkerton  men,  of  whom  the  small- 
est number  employed  at  any  time  was  five,  and  the  largest, 
fifteen;  his  expense  for  Pinkerton  men  having  been  $47  per 
day.  The  property  thus  protected  was  in  a  large  building 
known  as  240  and  242  East  Monroe  street,  Chicago. 

A  receiver  is  the  officer  of  the  court,  and,  as  such,  entitled 
in  the  execution  of  its  orders  to  its  protection.  Whoever 
interferes  with  the  possession  of  a  receiver,  disturbs  the 
possession  of  the  court.  The  courts  have  at  their  command 
for  the  enforcement  of  their  orders,  the  sheriff,  who  has 
not  only  his  regular  deputies  and  bailiffs,  but  may  summon 
to  his  assistance  all  the  able-bodied  men  in  the  countv. 

For  a  receiver  to  employ,  or  a  court  to  sanction,  the  en- 
gagement of  the  servants  of  a  private  detective  agency  to 
protect  his  possession  by  physical  force,  is  in  effect  to  con- 
fess that  such  a  state  of  disorder  and  confusion  exists  that 
the  agencies  provided  by  law  for  its  administration,  are  no 
longer  sufficient. 

It  does  not  appear,  and  we  have  no  reason  for  believing, 
that  the  sheriff  of  this  county  was  unable  in  this  case  to 
afford  protection  to  the  court  and  its  officers  in  the  dis- 
charge of  their  duties. 

Under  such  circumstances  there  is  no  justification  for  an 
expenditure  of  $47  per  day  to  prevent  a  violent  seizure  and 
carrying  away  of  property  in  the  custody  ^of  the  court  and 
almost  within  shadow  of  the  court  house. 
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The  record  in  this  case  discloses  an  altogether  too  cur- 
rent an  impression  that  the  rights  of  parties  in  and  to  per- 
sonal property  in  litigation  are  to  be  determined,  not  in  the 
orderly  course  of  the  administration  of  justice,  but  by  the 
private  employment  of  large  numbers  of  men  who  are 
expected  to,  by  violence,  wrest  from  others  the  custody  of 
property  in  dispute. 

It  is  not  merely  the  right,  it  is  the  duty  of  courts  to  pro- 
tect their  officers  in  the  discharge  of  their  duties,  as  well  as 
to  see  to  it  that  property  in  its  custody  is  neither  carried 
away  in  open  defiance  or  furtively  taken  by  fraud.  In  the 
discharge  of  this  duty  it  speaks  and  acts  in  the  name  and 
power  of  the  people;  and  its  officers  have  no  occasion  for 
asking  the  force  of  a  private  detective  agency  to  enforce 
respect  for,  and  obedience  to,  the  mandate  of  the  law. 


65      405 
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Charles  E.  Frankenthai  et  al.  y.  Levy  Meyer  et  al. 

1.  Chattel  Mortoaoes— -RigrTif*  of  the  Parties  After  Possession 
Taken. — After  default  and  possession  taken  by  a  mortgagee  of  personal 
property,  the  legal  title  is  vested  in  him  and  he  can  maintain  an  action 
at  law  for  a  seizure  or  an  injury  done  to  such  property.  But  the  mort- 
gagor retains  an  interest  in  the  goods  until  divested  thereof  by  sale 
under  the  provisions  of  the  mortgage,  or  by  lapse  of  time  his  right  of 
redemption  is  lost. 

2.  Same— Rights  of  the  Parties  at  Common  Law, — By  the  old  com- 
mon law,  a  mortgage  of  personal  property  gave  an  absolute  title  to  the 
mortgagee  on  breach  of  condition.  No  process  of  foreclosure  was 
necessary,  and  there  was  no  right  of  redemption. 

3.  Mortgages  op  Real  Property— icgroZ  Estates  Vested  in  Mort- 
gagee.— In  respect  to  mortgages  of  real  property  at  common  law,  the 
legal  estate  vested  in  the  mortgagee  and  was  forfeited  upon  default; 
equity  established  the  right  of  redemption  after  default. 

4.  Same — At  Law  and  in  Equity— Injury  to  Reversion. — A  mortgage 
of  land  is  one  thing  at  law  and  another  in  equity;  at  law  it  is  an  estate, 
in  equity  it  is  but  a  security.  Notwithstanding  this,  a  mortgagor  of 
lands  may  maintain  an  action  at  law  for  an  injury  to  his  reversion. 

5.  Mortgages  —  Mere  Securities.— ^he  law  courts  now  recognize 
mortgages  of  all  kinds  as  mere  securities.  The  title  ma}*  be  differently 
regarded  and  treated  in  different  f oi*ums,  but  imtil  foreclosure  the  mort- 


406  Appellate  Courts  of  Illinois. 

Vol.  55.J  Frankenthal  v.  Meyer. 

gagor  has  an  interest  in  the  property  which  is  recognized  at  law  as  well 
as  in  equity. 

6.  Same— 27i€  Modem  Doctrine, — While  courts  frequently  speak  of 
the  title  of  the  mortgagee  being  absolute  after  default,  it  is  not  to  be 
understood  that  the  ownership  is  absolute.  Nowhere  is  it  now  held  that 
upon  forfeiture  the  mortgagee  may  dispose  of  the  properly  without  ref- 
erence to  the  interests  of  the  mortgagor. 

7.  Reversion — Injury  to  the^  etc. — ^The  action  of  case  is  a  proper 
proceeding  for  an  injury  to  property  when  the  interest  in  it  is  in 
reversion. 

8.  Reversion — In  a  Descriptive  Sense  and  Otherwise, — The  term  re- 
version is  often  used  in  such  a  sense  that  it  is  descriptive,  only,  of  an  in- 
terest in  land.  It  is  also  used  when  speaking  of  the  right  to  a  return  of 
such  personal  property  as  does  not  perish  with  a  short  term  of  **  using," 
the  possession  of  which  property  the  general  owner  has  temporarily 
parted  with. 

9.  MORTOAOOR  OF  CKATTEiJa— Rights  Extinguished  upon  Default 
and  Possession  Taken. — A  mortgagor  of  chattels  has,  after  default  and 
possession  taken  by  the  mortgagee,  no  legal  estate  in  the  mortgaged 
proi^erty;  his  interest  is  equitable  only.  The  property  can  not  be  taken 
upon  execution  against  him. 

10.  Same — No  Rights  at  Law  after  Dsfault. — Having,  after  default 
and  possession  taken  by  the  mortgagee,  no  legal  estate  in  or  legal  claim 
to  the  mortgaged  property,  his  relation  to  the  same  being  that  of  a  cestui 
que  trusty  it  would  seem  that  a  mortgagor  can  not  maintain  at  law  an 
action  based  upon  his  equitable  interest. 

IL  Same — A  cestui  que  t7*ust,  or  other  person  having  only  an 
equitable  interest,  can  not,  in  general,  bring  an  action  in  the  courts  of 
common  law  against  his  trustee,  or  even  a  third  person,  unless  in 
cases  where  the  action  is  against  a  mere  wrongdoer,  and  for  an  injury 
to  the  actual  possession  of  the  cestui  que  trust, 

12.  The  mortgagee  of  personal  property  has  a  right  of  action  against 
persons  who  unlawfully  invade  his  possessions,  and  in  such  action  he 
can  recover  not  only  the  damage  he  has  suffered,  but  also  the  damage 
done  to  the  mortgagor. 

Memorandnm .-  Action  in  case.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  John  Barton  Payne,  Judge,  presiding.  Declaration  in  case; 
judgment  on  demurrer;  error  by  plaintiff.  Heard  in  this  court  at  the; 
March  term,  1894,  and  affirmed.*    Opinion  filed  December  6,  1894. 

Statement  of  the  Case. 

The  judgment  sought  to  be  reviewed  upon  error  in  this 
case  was  rendered  upon  demurrer  to  the  following  declara- 
tion: 


*  This  case  was,  upon  the  hearing,  reversed,  and  is  so  reported  in  VoL 
54  111.  App.  160.    Afterward,  upon  rehearing,  it  was  affirmed. 
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"  Charles  E.  Frankenthal,  Joseph  Freudenthal  and  Henry 
Adler,  plaintiffs  in  this  suit,  complain  of  Levy  Mayer,  Isaac 
H.  Mayer,  Adolph  Kraus,  Albert  My  res  and  Sigmon  Frank, 
defendants,  summoned,  etc.,  of  a  plea  of  trespass  on  the 
case. 

For  that,  whereas,  said  plaintiffs  heretofore,  to  wit,  on 
October  21,  1893,  in  said  county,  were  the  owners  of  cer- 
tain goods,  wares  and  merchandise,  consisting  of  a  large 
stock  of  gentlemen's  furnishing  goods  and  similar  articles, 
and  also  divers  counters,  shelves,  safes,  furniture  and  store 
fixtures,  all  of  the  value  of,  to  wit,  one  hundred  and  fifty 
thousand  dollars  ($150,000),  and  also  the  leasehold  of 
the  store  and  premises  known  as  numbers  240  and  242 
Monroe  street,  in  the  city  of  Chicago,  in  said  county,  upon 
which  said  goods  and  chattels  and  said  leasehold  said 
plaintiffs  had,  on  the  day  aforesaid,  there  executed  and 
delivered  to  one  Emanuel  Frankenthal  a  chattel  mortgage 
to  secure  an  indebtedness  then  there  owing  him  by  them 
amounting  to  one  hundred  and  eleven  thousand  three  hun- 
dred eighty-two  and  ninety-seven  one-hundredths  dollars; 
and  said  Emanuel  Frankenthal  had  then  there  taken  pos- 
session of  said  property  under  said  mortgage,  and  of  the 
premises  wherein  the  same  was  situated,  and  was  holding 
the  same  for  sale  and  preparing  to  sell  the  same  under  said 
mortgage  for  the  purpose  of  applying  the  proceeds  derived 
from  such  sale  to  the  payment  of  the  indebtedness  due  him 
from  said  plaintiffs  which  was  secured  by  said  mortgage. 

And  thereupon,  and  after  the  execution  of  said  mortgage, 
and  while  said  Emanuel  Frankenthal  was  in  possession  of 
said  property  thereunder  as  aforesaid,  said  defendants,  con- 
triving and  intending  to  injure  said  plaintiffs  in  that  behalf, 
on  October  25,  1893,  arid  on  divers  days  thereafter,  to  wit, 
up  to  and  including  the  21st  day  of  November,  1893,  in  the 
county  .aforesaid,  wrongfully  broke  and  entered  said  prem- 
ises, with  a  great  mob  of  people,  and  there  seized  upon 
said  goods  and  took  violent  possession  thereof  and  of  said 
premises  and  excluded  said  Emanuel  Frankenthal  and 
these  plaintiffs  therefrom^  scattered  said  goods  about^  and 


408  Appellate  Coukts  of  Illinois. 

Vol.  55.]  Frankenthal  v.  Meyer. 

greatly  marred,  spoiled  and  injured  the  same,  and  also 
hindered  and  prevented  the  sale  thereof  under  said  mort- 
gage for  a  long  space  of  time,  to  wit,  until  the  21st  day  of 
November,  1893,  and  also  broke  open  the  safe  of  said 
plaintiffs  and  seized  and  destroyed  their  private  books  and 
papers,  and  other  wrongs  to  said  plaintitfs  then  and  there 
did,  to  their  great  damage. 

And  said  plaintiffs  further  aver  that  said  stock  of  mer- 
chandise consisted  principally  of  goods  designed  and  pur- 
chased by  said  plaintiffs  for  sale  during  the  fall  of  the  year 
and  which  are  usually  sold  during  that  season,  to  wit,  dur- 
ing October  and  November,  and  for  which  goods  there 
is  no  ready  market  nor  can  advantageous  sales  thereof 
be  made  except  during  those  months;  and  that  by  reason 
of  the  wrongful  acts  of  said  defendants  and  their  agents  as 
aforesaid,  the  sale  of  said  goods  was  hindered  and  prevented 
during  the  time  at  which  an  advantageous  sale  thereof  could 
be  made,  to  wit,  to  November  21, 1893;  whereby  said  goods 
were  greatly  injured,  depreciated  in  value,  and  great  loss 
and  damage  resulted  to  said  plaintiffs,  to  wit,  twenty-five 
thousand  dollars  ($25,000).  And  also  for  that,  whereas,  said 
plaintiffs  heretofore,  to  wit,  on  October  21,  1893,  in  said 
county,  were  the  owners  of  certain  goods,  wares  and  mer- 
chandise, consisting  of  a  large  stock  of  gentlemen's  furnish- 
ing goods  and  similar  articles,  and  also  divers  counters, 
shelves,  safes,  furniture  and  store  fixtures  all  of  the  value  of, 
to  wit,  one  hundred  and  fifty  thousand  dollars  ($150,000),  and 
also  the  leasehold  of  the  store  and  premises  known  as  num- 
bers 240  and  242  Monroe  street,  in  the  city  of  Chicago,  in 
said  county,  upon  which  said  goods  and  chattels  and  said 
leasehold  said  plaintiffs  had  on  the  day  aforesaid  there  exe- 
cuted and  delivered  to  one  Emanuel  Frankenthal  a  chattel 
mortgage  to  secure  an  indebtedness  then  there  owing  him  by 
them,  amounting  to  one  hundred  and  eleven  thousand  three 
hundred  and  eighty-two  and  ninety-seven  one  hundredths 
dollars,  and  said  Emanuel  Frankenthal  had  then  there  taken 
possession  of  said  property  under  said  mortgage,  and  of  the 
premises  wherein  the  same  was  situated,  and  was  holding 
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the  same  for  sale,  and  preparing  to  sell  the  same  under  said 
mortgage  for  the  purpose  of  applying  the  proceeds  derived 
from  such  sale  to  the  payment  of  the  indebtedness  due  him 
from  said  plaintiffs,  which  was  secured  by  said  mortgage. 

And  thereupon,  and  after  the  execution  of  said  mortgage, 
and  whiJe  said  Emanuel  Frankenthal  was  in  possession  of 
said  property  thereunder  as  aforesaid,  said  defendants,  con- 
triving and  intending  to  injure  said  plaintiffs  in  that  behalf 
on  November  2, 1893,  and  on  divers  days  thereafter,  to  wit, 
up  to  and  including  the  21st  day  of  November,  1893,  in  the 
county  aforesaid,  wrongfully  broke  and  entered  said  prem- 
ises, with  a  great  mob  of  people,  and  there  seized  upon  said 
goods,  and  took  violent  possession  thereof  and  of  said 
premises,  and  excluded  said. Emanuel  Frankenthal  and  these 
plaintiffs  therefrom,  scattered  said  goods  about,  and  greatly 
marred,  spoiled  and  injured  the  same,  and  also  hindered 
and  prevented  the  sale  thereof  under  said  mortgage  for  a 
long  space  of  time,  to  wit,  until  the  21st  day  of  November, 
1893,  and  also  broke  open  the  safe  of  said  plaintiffs  and 
seized  and  destroyed  their  private  books  and  papers,  and 
other  wrongs  to  said  plaintiffs  then  and  there  did,  to  their 
great  damage. 

And  said  plaintiffs  further  aver  that  said  stock  of  mer- 
chandise consisted  principally  of  goods  designed  and  pur- 
chased by  said  plaintiffs  for  sale  during  the  fall  of  the  year, 
and  which  are  usually  sold  during  that  season,  to  wit,  dur- 
ing October  and  November,  and  for  which  goods  there  is  no 
ready  market  nor  can  advantageous  sales  thereof  be  made 
except  during  those  months;  and  that  by  reason  of  the 
wrongful  acts  of  said  defendants  and  their  agents  as  afore- 
said, the  sale  of  said  goods  was  hindered  and  prevented  dur- 
ing the  time  at  which  an  advantageous  sale  thereof  could 
be  made,  to  wit,  to  November  21, 1893;  whereby  said  goods 
were  greatly  injured,  depreciated  in  value  and  great  loss 
and  damage  resulted  to  said  plaintiffs,  to  wit,  twenty-five 
thousand  dollars  ($25,000). 

Wherefore  said  plaintiffs  say  that  they  are  injured  and 
have  sustained  damage  to  the  amount  of  fifty  thousand  dol- 
lars ($50,000),  and  therefore  they  bring  suit,  etc." 
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BfiiEF  OF  Plaintiffs  in  Error,  Tenney,  Church   &   Cof- 

FEEN,  Attorneys. 

Where  the  mortgagee  on  breach  of  any  of  the  conditions 
of  the  mortgage  has  lawfully  taken  possession  of  the  prop- 
erty thereunder,  the  legal  title  passes  to  him ;  but  we  have 
always  understood  that  the  terra  "  lecral  title  "  was  used  in 
this  connection  in  distinction  from  the  equitable  title,  just 
as  it  is  said  that  the  legal  title  to  land  is  in  a  trustee  although 
the  real  beneficial  ownership  may  be  in  another.  The 
right  to  hold  and  the  power  to  convey  are  in  the  trustee. 
Just  so  the  right  to  hold  and  the  power  to  convey  are 
in  the  mortgagee  under  the  circumstances  stated ;  but  this 
does  not  mean  that  he  has  become  the  unqualified  owner  of 
the  property.  On  the  contrary,  it  seems  to  be  clear  that  the 
equitable  title,  the  beneficial  ownership,  still  remains  in  the 
mortgagor.     Durfee  v.  Grinnell,  69  111.  371. 

Certain  propositions  seem  to  be  well  established,  viz. : 

1.  That  although  the  legal  title  passes  to  the  mortgagee, 
and  in  some  cases  is  said  to  become  absolute,  yet  this  is  only 
for  the  purpose  of  enabling  the  mortgagee  to  collect  his  mort- 
gage debt. 

2.  That  the  mortgagee  is  responsible  to  the  mortgagor 
for  the  due  care  and  honest  disposal  of  the  property,  and  is 
accountable  to  him  for  any  surplus. 

These  propositions  are  certainly  inconsistent  with  any 
theory  of  absolute,  unqualified  ownership  in  the  mortgagee, 
and  show  that  the  real  equitable  owner  is  still  the  mort- 
gagor.   We  believe  they  are  entirely  sound. 

A  leading  case  on  the  subject  is  that  of  Charter  v.  Stevens, 
3  Den.  33,  in  which  the  Supreme  Court  of  New  York  held  : 

1.  The  execution  of  the  mortgage  transferred  to  the 
mortgagee  a  defeasible  title,  which  became  absolute  at  law 
by  failure  to  pay  at  the  stipulated  time. 

2.  The  mortgagor,  however,  was  not  thereby  divested  of 
all  interest  in  the  property,  for  he  still  had  an  equity  of  re- 
demption which  a  court  of  equity  would  protect  and  enforce. 

3.  When  the  mortgagee  sold  part  of  the  property  for 
sufficient  to  pay  the  mortgage  debt,  this  was  equivalent 
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to  absolute  payment,  just  as  though  the  mortgagor  had 
tendered  and  the  mortgagee  had  accepted  the  amount  due, 
and  the  mortgagee's  title  in  the  property  remaining  unsold 
was  thereby  extinguished,  and  a  subsequent  sale  thereof  by 
the  mortgagee  was  a  conversion  for  which  he  was  liable  to 
the  mortgagor  in  trover.  See,  also,  Freeman  v.  Freeman,  17 
K  J.  Eq.  44;  Bird  v.  Davis,  14  N.  J.  Eq.  407;  Woodside  v. 
Adams,  40  K  J.  Law  417;  McConnell  v.  People,  84111.  538; 
Pomeroy,  Jur.,  Sect.  164;  Cobbey  on  Chat.  Mtgs.,  Sect.  937; 
Herman  on  'Chat.  Mtgs.,  Sect.  189-197;  Jones  on  Mtgs., 
Sects.  7  and  340. 

Brief  of  Defendants  in  Error,  T.  A.  Moran,  Attorney. 

In  Durfee  v.  Grinnell,  69  111.  371,  the  court,  by  Mr. 
Justice  Walker,  says : 

"  There  can  be  no  question  that  a  chattel  mortgage  is  but 
a  conditional  sale,  and  when  the  mortgagor  fails  to  perform 
the  condition,  th^  title,  so  far  as  it  is  held  by  the  mortgagor, 
vests  in  the  mortgagee.  In  this  case  the  condition  upon 
which  the  property  was  to  vest,  was  that  the  mortgagees 
should  feel  themselves  unsafe  or  insecure.  They  reserve 
the  right  in  the  mortgage  to  exercise  the  power,  and  when 
they  did  so,  the  title  to  the  property  vested  in  the  mort- 
gagees. But  according  to  the  stipulation  contained  in  the 
mortgage,  when  they  took  the  property  they  became  liable 
to  pay  the  mortgagor  for  any  surplus  that  might  remain 
after  the  mortgage  debt,  interest  and  proper  charges  were 
paid.  But  this  liability  in  no  wise  prevented  the  title  from 
vesting  in  them  as  joint  purchasers." 

"  Until  a  breach  of  the  condition  in  the  mortgage,  the 
mortgagor  holds  a  contingent  interest  in  the  property  that 
is  liable  to  levy  and  sale  on  execution  or  attachment;  but 
where  the  condition  of  the  mortgage  becomes  forfeited,  the 
title  to  the  property  becomes  absolute  in  the  mortgagee, 
and  he  is  then  vested  with  the  legal  title  and  may  proceed 
under  the  mortgage.  After  the  maturity  of  the  debt  or  the 
failure  of  the  condition  upon  which  the  mortgagor  may  re- 
tain possession,  the  mortgagee  has  the  legal  right  to  reduce 
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the  property  to  possession,  and,  having  done  so,  he  has  the 
legal  right  to  retain  it  and  an  execution  or  attachment  can 
not  deprive  him  of  it."     Pike  v.  Colvin,  67  111.  227. 

"  It  is  well  settled  that  upon  failure  of  the  mortgagor  to 
perform  the  condition  of  the  mortgage,  the  legal  title  to  the 
chattel  mortgage  becomes  vested  absolutely  in  the  mort- 
gagee." Simmons  v.  Jenkins,  70  111.  479.  See,  also,  Whitte- 
more  v.  Fischer,  132  III.  243,  256;  Dupee  v.  Gibson,  36  111. 
197;  Khimes  v.  Phelps,  3  Gilra.  455;  Larmon  v.  Carpenter, 
70  111.  549;  McConnell  v.  People,  84  111.  5S3.  ' 

It  is  needless  to  cite  authorities  that  after  condition 
broken  or  after  the  mortgagee  has  taken  possession  under 
the  mortgage,  the  mortgagor  has  no  interest  in  the  chattels 
Avhich  is  subject  to  legal  process  or  cognizable  at  law. 
Pike  V.  Colvin,  67  111.  227;  2  Wait's  Actions  &  Defenses, 
217;  Gififord  v.JIilson,  18  Brad.  214;  Glass  v.  Doane,  15 
Brad.  66. 

Here  the  appellee  has  only  an  equitable  title,  and  that 
never  confers  the  right  to  sue  at  law.  McLean  County  Coal 
Co.  V.  Long,  91  111.  617. 

"  Personal  property  is  essentially  the  subject  of  absolute 
ownership  and  can  not  be  held  for  any  estate.  The  prop- 
erty in  goods  can  only  belong  to  and  be  vested  in  one  person 
at  one  time.  Lands  may  be  so  conveyed  that  several  per- 
sons may  possess  in  them  at  the  same  time  several  distinct 
vosted  estates  of  freehold,  one  of  them  being  in  possession, 
others  in  remainder,  or  the  last,  perhaps,  in  reversion,  but  the 
law  knows  no  such  thing  as  the  remainder  or  reversion  of  a 
chattel.  It  recognizes  only  the  simple  property  in  goods, 
coupled,  or  not,  with  the  right  of  immediate  possession." 
Williams  on  Personal  Property,  7th  Ed.,  Chap.  2,  *  page  22; 
Dicey  on  Parties  to  an  Action,  344;  Broom  on  Parties  to 
Actions,  *  page  198  (contained  in  Vol.  56,  Law  Library, 
Phila.  reprint). 

Mr.  Presiding  Justice  Waterman  delivered  the  opin- 
ion OF  THE  Court. 

The  question  here  presented  is :  When  the  mortgagee  of 
personal  property  has,  after  default,  taken  possession  of  the 
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goods  for  the  puq>ose  of  foreclosure,  can  the  mortgagor 
maintain  an  action  of  case  against  a  third  party,  who  with- 
out right  and  with  violence  takes  such  proi)erty  from  the 
possession  of  the  mortgagee,  against  his  will,  the  value  of 
the  goods  being  largely  in  excess  of  the  amount  of  the  mort- 
gage ? 

It  is  said  that  after  default  and  possession  taken  by  a 
mortgagee  of  personal  property,  the  legal  title  to  such  prop- 
erty is  vested  in  the  mortgagee  and  that  he  alone  can  main- 
tain an  action  at  law  for  a  seizure  of  or  an  injury  done  to 
such  goods. 

That  the  legal  title  of  goods  mortgaged,  is,  after  breach 
of  condition,  vested  in  the  mortgagee,  is  announced  in  nu- 
merous cases.  Pike  v.  Calvin,  67  111.  227;  Simmons  v.  Jen- 
kins,76  111.  479;  Whittemore  v.  Tirchner,  137  111.  243;  Blain 
V.  Poster,  33  111.  App.  297. 

Nevertheless,  the  mortgagor  retains  an  interest  in  the 
goods  until  divested  thereof  by  sale  under  the  provisions  of 
the  mortgage,  or  by  lapse  of  time  his  right  of  redemption 
has  been  lost.  McConnell  v.  People,  84  111.  583;  Jones  on 
Chattel  Mortgages,  Sees.  682,  687  and  688;  Waite  v.  Den- 
nison,  51  111.  319-323;  Whittemore  v.  Fisher,  132  111.  243 
and  256. 

By  the  old  common  law,  a  mortgage  of  personal  property 
gave  an  absolute  title  to  the  mortgagee  on  breach  of  condi- 
tion. No  process  of  foreclosure  was  necessary,  and  there 
was  no  right  of  redemption.  Jones  on  Chattel  Mortgages, 
Sec.  681;  Taber  v.  Hamlin,  97  Mass.  489;  Burtis  v.  Brad- 
ford, 122  Mass.  127. 

In  respect  to  mortgages  of  real  property,  also,  the  legal 
estate  vested  in  the  mortgagee  and  was  forfeited  upon 
default;  equity  established  the  right  of  redemption  after 
default.    Jones  on  Mortgages,  Vol.  2,  Sec.  11. 

A  mortgage  of  land  is  one  thing  at  law  and  another  in 
equity;  at  law  it  is  an  estate,  in  a  court  of  chancery  it  is  but 
a  security. 

Notwithstanding  this,  a  mortgagor  of  lands  may  main- 
tain an  action  at  law  for  an  injury  to  his  reversion.  Jones 
on  Mortgages,  Sec.  664. 


414  Appellate  Courts  of  Illinois, 

Vol.  55.]  Frankenthal  v.  Meyer. 

The  law  courts,  following  the  rule  first  set  up  in  equity, 
have  come  to  recognize  mortgages  of  all  kinds  to  be  exactly 
wha'  thiy  are — mere  securities.  The  title  may  be  differently 
regarded  and  treated  in  diflPerent  forums,  but  the  actual  fact 
that,  until  foreclosure  has  in  some  way  been  had,  the  mort- 
gagor has  an  interest  in  the  property,  is  recognized  at  law 
as  well  as  in  equity. 

While  courts  have,  and  do  frequently,  speak  of  the  title  of 
the  mortgagee  being,  after  forfeiture,  that  is  after  default, 
absolute,  they  do  not  mean  that  the  ownership  of  the  mort- 
gagee is  absolute.  Nowhere  is  it  now  held  that  upon  for- 
feiture the  mortgagee  may  sell  the  property,  give  it  away 
or  destroy  it  without  reference  to  or  consideration  for  any 
right  or  interest  of  the  mortgagor.  Waite  v.  Dennison, 
supra;  Phares  v.  Barbour,  49  111.  370;  Hungate  v.  Reynolds, 
72  111.  427;  Cobbey  on  Chattel  Mtgs.,  Sec.  937;  Jones  on 
Chattel  Mtgs.,  Sec.  682;  Dupuy  v.  Gibson,  36  111.  197; 
Story's  Eq.  Juris.,  Sec.  1031;  Treat  v.  Gilmore,  49  Me.  34. 

In  Chitty's  Pleadings,  16th  Am.  from  the  6th  Eng.  Edi- 
tion, it  is  said : 

"  The  action  of  case  is  a  proper  proceeding  for  an  injury 
to  property  when  the  interest  to  it  is  in  reversion." 

The  term  reversion  is,  indeed,  often  used  in  such  a  sense 
that  it  is  descriptive,  only,  of  an  interest  in  land.  Coke's 
Littleton,  142  b;  4  Kent's  Com.,  354. 

It  is  also  used  when  speaking  of  the  right  to  a  return  of  such 
personal  property  as  does  not  perish  with  a  short  term  of 
"  using,"  the  possession  of  which  property  the  general  owner 
has  temporarily  parted  with.  Gordon  v.  Harper,  7  Tenn. 
Reps.  9;  Kapalje's  Law  Dictionary,  1125. 

In  this  State  the  mortgagor  of  chattels  has,  after  default 
and  possession  taken  .by  the  mortgagee,  no  legal  estate  in 
the  mortgaged  property.  Kenyon  v.  Shuck,  52  111.  382; 
Durfee  v.  Grinnell,  69  111.  371;  Simmons  v.  Jenkins,  76  111. 
479;  Whitmore  v.  Fisher,  132  111.  243. 

And  after  default  and  possession  taken,  the  interest  of  the 
mortgagor  being  equitable  only,  the  goods  can  not  be  taken 
and  sold  upon  an  execution  against  him.  Durfee  v.  Grin- 
nell, supra;  Simmons  v.  Jenkins,  supra. 
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In  some  States  the  rule  is  otherwise,  it  being  held  that  the 
mortgagor  having,  until  barred  therefrom  by  foreclosure,  a 
subsisting  interest  in  the  property,  capable  of  enforcement, 
such  interest  may  be  sold  on  execution.  Woodside  v.  Adams, 
40  N.  J.  Law  417;  Frigate  v.  Clarkson,  2  B.  Monroe  41; 
see,  also,  Mears  v.  The  London  &  S.  W.  Ry.  Co.,  103  Com. 
Law  849. 

Having  in  this  State,  after  default  and  possession  ta,ken  by 
the  mortgagee,  no  legal  estate  in  or  lej^al  claim  to  the  mort- 
gaged property,  his  relation  to  the  same  being  that  of  a 
mere  cestui  que  trvst^  it  would  seem  that  a  mortgagor  can 
not,  under  such  circumstances,  maintain  at  law  an  action 
based  upon  his  merely  equitable  interest. 

The  rule  laid  down  in  Chitty  on  Pleading,  16th  Am.  from 
7th  Eng.  Ed.,  is  that  "  a  cestiti  qvs  trust  or  other  person  hav- 
ing only  an  equitable  interest  can  not,  in  general,  sue  in  the 
courts  of  common  law  against  his  trustee,  or  even  a  third 
person,  unless  in  cases  where  the  action  is  against  a  mere 
wrongdoer,  and  for  an  injury  to  the  actual  possession  of  the 
cestui  que  trusts 

That  it  would  be  well  if,  in  such  a  case  as  this,  where  the 
mortgagor  seeks  merely  a  judgment  for  money,  and  the 
value  of  his  interest  in  the  property  is  easily  ascertainable, 
being  its  worth,  less  the  claim  of  the  mortgagee  thereon,  the 
mortgagor  might  bring  suit  at  law  in  his  own  name,  we  are 
disposed  to  think. 

We  do  not  regard  the  mortgagor  as  remediless  in  such  a 
case  as  this. 

The  mortgagee  has  a  right  of  action  against  appellees  for 
their  invasion  of  his  lawful  possession,  and  in  such  action 
he  can  recover  not  onlv  the  damage  he  has  suffered  but  also 
the  damage  done  to  the  mortgagor.  Story  on  Bailments, 
Sec.  93;  Edwards  on  Bailments,  Sec.  39;  Perry  on  Trusts, 
Sec.  328;  Sedgwick  on  Damages,  Sec.  76;  Atkins  v.  Moore, 
82  IlL  240;  Sutherland  on  Damages,  Vol.  1,  210,  Vol.  3,  474. 

It  does  not  appear  in  this  case  that  the  mortgagee  refuses 
to  bring  such  action,  but  if  he  does,  or  if  he  fails  to  vigor- 
ously prosecute  the  same,  we  do  not  think  appellee  remedi- 
less. 
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We  do  not  regard  the  allegation  as  to  ownership  of  books 
and  papers  as  sufficient  to  warrant  a  recovery  for  the  taking 
of  such  articles. 

Upon  further  consideration  we  are  satisfied  that  in  this 
State  there  is  no  authority  for  the  maintenance  of  such  a 
suit  as  this. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Gary,  J.  In  Yates  v.  Joyce,  11  Johns.  136,  the  plaintiff 
had  only  an  equity,  being  but  an  assignee  (which  was  no 
title  at  law)  of  a  judgment  which  was  a  lien  upon  premises 
wasted  by  the  defendant;  yet  he  had  his  action.  In  the 
eighty  years  which  have  since  elapsed,  courts  of  law  have 
advanced  in  noticing  equities. 

A  chattel  mortgage  is  not  a  conditional  sale.  If  it  were, 
the  debt,  the  consideration  of  the  transfer  of  such  title  as 
passes,  would  be  satisfied  by  the  transfer.  But  not  being 
satisfied,  the  mortgagee  maj''  sue,  and  it  is  a  defense  jpro 
ianto  to  the  mortgagor  and  his  surety,  that  the  mortgagee 
has  not  dealt  fairly  with  the  mortgaged  chattels. 

Courts  of  law  will  inquire  into  the  matter.  Phares  v. 
Barbour,  49  111.  270;  Waite  v.  Dennison,  51  IlL  319. 

I  think  the  judgment  should  be  reversed. 


«i  J15  Michael  B.  Leavitt  v.  Frank  J.  Stern. 


1.  Sealed  Instrument— iVo<  to  he  Modified  by  Parol,— -It  is  not  com- 
petent either  at  common  law  or  under  the  statutes  of  this  State,  to 
modify  or  change  a  sealed  instrument  by  proof  of  a  subsequent  parol 
contract. 

2.  Statute  of  Frauds— Jnferesf  in  Lands  for  More  than  a  Year.-^ 
A  contract  creating  an  interest  in  land  for  a  longer  period  tlian  one  year 
from  the  making  thereof  must  be  in  writing. 

Hemorandnm.  —  Action  for  rent.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  Windbs,  Judge,  presiding.  Judgment 
entered  by  cognovit  vacated  and  leave  given  defendant  to  plead;  plea, 
general  issue;  trial  by  jury;  verdict  and  judgment  for  plaintiff;  appeal 
by  defendant  Heard  in  this  court  at  the  October  term^  1894,  and 
atfirmed.    Opinion  filed  December  6,  1894. 
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Appellant's  Brief,  Case,  Hooan  &  Case,  Attorneys. 

"We  contend  the  evidence  was  admissible  and  competent 
on  the  following  grounds : 

To  show  that  the  lease  upon  which  the  suit  was  brought 
was  terminated  by  the  act  of  the  parties,  prior  to  the  period 
when  the  default  in  rent  was  madfe,  and  that  there  was  a 
total  discharge  of  any  obligation  to  pay  under  the  lease  sued 
upon. 

In  Murray  v.  Shave,  2  Duer  (N.  Y.)  183,  the  tenant  re- 
quested to  be  allowed  to  give  up  her  lease  and  the  landlord 
thereupon  entered  into  a  new  agreement  with  another  per- 
son. This  was  held  a  verbal  acceptance  by  the  landlord  of 
the  tenant's  oflFered  surrender  and  discharged  her  from  her 
liability  on  the  lease.  Commonwealth  v.  Conway,  1  Brewst, 
509;  Hammerston  v.  Stead,  3  B.  &  C.  478;  Latimore  et  al, 
V.  Harsen,  14  Johns.  (N.  Y.)  330. 

That  this  is  the  general  doctrine  of  the  law  can  not  be 
disputed.    It  seems  to  have  emanated  from  the  common 
maxim,  unum  quod  que  disaolvitur  i-go  Hgimine  quo  ligatur; 
but  like  other  maxims  this  has  received  qualifications,  and 
indeed  was  never  true  to  the  letter,  for  at  all  times,  a  bond. 
Covenant  or  other  sealed  instrument  might  be  defeated  by 
parol  evidence  of  payment,  accord  and  satisfaction,  etc.    It 
is  a  general  principle  that  where  there  is  an  agreement  in 
writing  it  merges  all  previous  conversations  and  parol  agree- 
ments; but  there  are  many  cases  in  which  a  new  parol  con- 
tract has  been  admitted  to  be  proved.     And  though  when 
the  suit  is  upon  the  written  contract  itself,  it  has  been  held 
that  parol  evidence  should  not  be  received,  yet  when  the 
suit  has  been  brought  on  the  ground  of  a  new  subsequent 
agreement  not  in  writing,  parol  evidence  has  been  admitted. 
As  to  this  point  see  Fleming  v.  Gilbert,  3  Johns.  R.  558; 
Heating  v.  Price,  1  Johns.  Cas.  22;  Edwin  v.  Saunders,  1 
Cowen  250;  Dearborn  v.  Cross,  7  Cowen  48;  LeFevre  v.  Le 
Fevre  et  al.,  4  Serg.  &  Eawle,  241,  is  decisive  upon  Towns- 
hend  v.  Stangroom,  6  Ves.  404;  Thresh  v.  Lake,  1  Esp.  R.  53; 
Dearborn  v.  Cross,  7  Cowen  48;  Ballard  v.  Walker,  3  Johns. 
Cas.  60;  3  Stark  Ev.,  1048;  Bum  v.  Miller,  4  Taunt.  745. 
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"  The  general  rule  is,  that  no  verbal  agreements  between 
the  parties  to  a  written  contract,  made  before  or  at  the  time 
of  the  execution  of  such  contract,  are  admissible  to  vary  its 
terms  or  to  affect  its  construction.  All  such  verbal  agree- 
ments are  considered  as  varied  by  and  merged  in  the  writ- 
ten contract.  But  this  rule  does  not  apply  to  a  subsequent 
oral  agreement  made  on  a  new  and  valuable  consideration, 
before  the  breach  of  the  contract.  Such  a  subsequent  oral 
agreement  may  enlarge  the  time  of  performance,  or  may 
vary  any  other  terms  of  the  contract,  or  may  waive  and  dis- 
charge it  altogether."  This  rule  is  laid  down  by  Lord  Den- 
man,  in  Goss  V.  Lord  Nugent,  5  Bam.  &  Adolph.  65,  as  a 
well  established  principle,  in  these  terms :  "  After  the  agree- 
ment has  been  reduced  to  writing,  it  is  competent  to  the 
parties,  at  any  time  before  the  breach  of  it,  by  a  new  con- 
tract not  in  writing,  either  altogether  to  waive,  dissolve  or 
annul  the  former  agreement,  or  in  any  manner  to  add  to,  or 
subtract  from,  or  vary  or  qualify  the  terms  of  it,  and  thus 
to  make  a  new  contract;  which  is  to  be  proved,  partly  by 
the  written  agreement,  and  partly  by  the  subsequent  verbal 
terms  engrafted  upon  what  will  be  thus  left  of  the  written 
agreement."  The  same  principle,  substantially,  is  main- 
tained by  numerous  cases  both  in  England  and  this  country. 
Milton  V.  Edgworth,  6  Bro.  P.  C.  (2d  Ed.  313);  Bui.  N.  P. 
152;  1  Mod.  262;  2  Mod.  259;  12  Mod.  538;  3  T.  R.  590;  1 
East,  631;  12  East,  578;  1  Esp.  R.  54;  3  Stark.  Ev.,  1002; 
Chitty  on  Contracts  (5th  Am.  Ed.),  108;  14  Johns.  330;  9 
Cow.  115;  1  Johns.  Cas.  22;  3  John.  Cas.  60;  3  Johns.  531;  12 
Wend.  446;  13  Wend.  71;  9  Pick.  298;  13  Pick.  446;  2  Watts, 
456;  5  Cow.  497;  8  Cow.  50;  3  Fairf.  441;  4  N.  Hamp.  40; 
6  Habst.  174;  1  A.  K.  Marsh.  582. 

Appellee's  Brief,  W.  A.  Sheridak,  Attorney. 

Whatever  may  be  the  law  in  other  States — ^though  I 
think  there  is  substantial  agreement  among  the  authorities 
— ^it  is  well  settled  here,  that  no  interest  in  land  for  a  longer 
period  than  one  year  from  the  making  of  the  contract  can 
1)3  created  orally,  and  that  leases  create  an  interest  in  lands. 
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Wood  V.  Thoraley,  56  111.  464;  Warner  v.  Hale,  65  111.  395; 
Wheeler  v.  Frankenthal,  78  IlL  124;  Creighton  v.  Saunders, 
89  111.  543;  Dougherty  v.  Catlett,  129  IlL  431;  Chicago 
Attachment  Co.  v.  D.  S.  M.  Co.,  28  N.  E.  Rep.  959;  Chicago 
Attachment  Co.  v.  D,  S.  M  Co.,  142  111.  184. 

'*A  part  performance  of  a  verbal  contract  within  the 
statute  of  frauds,  has  no  effect  at  law  to  take  the  case  out 
of  the  operation  of  the  statute.  The  doctrine  of  part  per- 
formance is  one  of  equity  and  does  not  prevail  at  law.^* 
Wood  V.  Thomley,  58  111.  464;  Creighton  v.  Saunders,  89 
111.  543;  Wheeler  v.  Frankenthal,  78  111.  124;  Warner  v. 
Hale,  65  111.  395;  Dougherty  v.  Catlett,  129  111.  431;  111. 
Case  Chicago  Attachment  Co.  v.  Davis  S.  M.  Co.,  28  N.  E. 
Rep.,  p.  959.  Reversing  same  case  on  rehearing  reported 
in*25  N.  E.  Rep.  669.  See,  also,  Chicago  Attachment  Co.  v. 
Davis  S.  M.  Co.,  142  111.  184. 

"A  verbal  contract  within  the  condemnation  of  the 
statute  of  frauds  can  not  be  enforced  in  any  way,  either 
directly  or  indirectly,  and  can  not  be  made,  directly  or  in- 
directly, either  the  ground  of  a  demand  or  the  ground  of  a 
defense."     McGinnis  v.  Fernandez,  126  111.  238. 

An  oral  agreement  to  cancel  a  lease  under  seal,  is  at  law 
void.  Chapman  v.  McGrew,  29  111.  101;  Hume  Bros.  v. 
Taylor,  63  111.  43;  Barnet  v.  Barnes,  83  IlL  216;  Loach  v. 
Farnum,  90  111.  368;  Lewis  v.  Fish,  40  111.  App.  372;  Breher 
V.  Breese,  17  111.  App.  545. 

A  contract  for  the  remainder  of  a  term  of  a  lease  can  not 
be,  as  counsel  assumes,  completely  executed  by  the  lessee  by 
placing  the  assignee  in  the  present  possession  of  the  prop- 
erty, for  the  assignee  barga'ns,  not  for  present  possession 
only,  but  for  possession  for  the  remainder  of  the  term,  and 
this,  of  course,  can  not  be  wholly  enjoyed  until  the  end  of 
the  term.  Chicago  Attachment  Co.  v.  Davis  S.  M.  Co.  (Ill.)> 
28  K  E.  Rep.  960;  142  HI.  185. 

Mr.  Justice  Shepabd  delfvered  the  opinion  of  the  Court. 

The  appellant  was  the  lessee  and  in  possession  of  a  certain 
theater  building  and  was  sued  by  the  owner,  the  appellee, 
for  rent 
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The  lease  under  which  appellant  took  possession  was  for 
a  term  of  years,  beginning  September  1,  1890,  and  expiring 
August  31,  1894. 

The  judgment  that  was  recovered  represented  the  unpaid 
rent  prior  to  and  including  the  month  of  February,  1894, 
under  the  terms  of  that  lease. 

The  defense  was,  in  substance,  that  the  appellant,  being  in 
possession  of  the  theater,  entered  into  an  oral  contract  Avith 
the  appellee  on  July  1,  1893,  for  a  new  lease  upon  diiBferent 
terms  for  a  term  of  six  years,  of  which  the  unexpired  term 
of  the  then  existing  lease  should  comprise  a  part;  that  the  old 
lease  was  canceled  or  merged  into  the  new  one,  under  which 
the  appellant  was  thereafter  to  hold,  and  that  in  pursuance 
of  that  agreement  appellant  made  repairs  and  incurred 
expenses  for  which  he  should  be  allowed,  but  which  was 
refused  by  appellee.  No  new  lease  in  writing  was  ever  exe- 
cuted and  the  old  lease  was  never  canceled,  unless  by  parol, 
and  the  statute  of  frauds  was  interposed  against  the  defense 
of  the  appellant. 

In  their  brief,  counsel  for  appellant  state  the  error  of 
which  they  complain,  as  follows : 

"  At  the  close  of  plaintiff's  case,  when  the  defendant 
offered  proof  of  the  facts  with  reference  to  expenses  incurred 
by  him  under  an  oral  agreement  with  plaintiff,  and  also 
proof  of  facts  tending  to  show  a  surrender  of  the  old  lease 
made  by  defendant  and  accepted  by  plaintiff,  the  learned 
trial  court  refused  to  admit  the  proffered  evidence,  and  per- 
emptorily directed  a  verdict  for  the  plaintiff.  For  this 
error,  as  we  maintain  it  was,  this  appeal  is  prosecuted." 

The  original  lease,  which  was  still  in  force  and  had  more 
than  a  year  to  run  when  the  alleged  oral  contract  was 
made,  was  under  seal,  and  it  is  well  settled  law  that  it  is  not 
competent,  either  at  common  law  or  under  the  laws  of 
this  State,  to  modify  or  change  a  sealed  instrument  by 
proof  of  a  subsequent  parol  contract.  B.  &  O.  R.  R.  Co.  v. 
I.  C.  E.  E.  Co.,  137  111.  9;  Moses  v.  Loomis  (No.  5254,  this 
term),  filed  Nov.  12,  1894;  Lewis  v.  Fish,  40  111.  App.  372. 

The  Circuit  Court  justly  refused  to  admit  the  offered  evi- 
dence of  the  parol  contract,  and  the  judgment  will  be  affirmed. 
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Chambers  v.  Young. 


Fatriek  Chambers  y.  James  C.  Toung. 

1.  QuEsnoNB  OF  FAcr—Verdict  Conclusive, — Upon  questions  of  fact 
the  verdict  of  a  jury  is  ordinarily  conclusive. 

Memorandam. — ^Assumi)eit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Gbo.  F.  Blakeb,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed  December 
6,1891 

W.  J.  Watts,  attorney  for  appellant. 

Flower,  Smith  &  Musgrave,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Waterman  deuvered  the  opinion 
OF  the  Court. 

This  was  an  action  to  recover  for  lathing  done  by  the 
plaintiff,  on  a  building  in  Hyde  Park. 

The  plaintiff  claimed  that  the  defendant  promised  to  pay 
for  the  work,  if  he,  plaintiff,  would  do  it,  and  that  the  work 
was  done  in  reliance  upon  such  promise. 

The  building  belonged  to  the  wife  of  the  defendant  and 
he  had  a  large  mortgage  on  it.  The  defendant  denied 
having  ever  made  such  promise.  The  issue  here  presented  is 
one  of  fact.  The  question  is  not  if  we  would  have  found,  had 
the  cause  been  submitted  to  us,  as  did  the  jury  in  the  court 
below,  but  is  the  evidence  such  that  we  ought  to  set  aside 
the  verdict  and  judgment  rendered  in  the  Superior  Court  ? 
We  do  not  feel  that  we  would  be  justified  in  so  doing. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 


Patrick  J.  Carey,  and  John  H.  Rollins,  Trustee,  t.  Jacob       ^"^  ^^ 
Scherer,    Jr.,    Elizabeth    Scherer,    and  55     421 

William  Drieske,  ^.^^ 

1.  Appellate  Court  Practice — Bringing  up  Original  JRipera.— The 
coairt  will  not  tolerate  the  practice  of  bringing  original  papers  of  the 
files  of  the  court  below  into  a  court  of  review.  Under  the  statute  the 
parties  litigant  may,  by  agreement,  have  the  original  bill  of  exceptions 


422  Appellate  Courts  op  Illinois. 

Vol.  55.]  Carey  v.  Scherer. 

or  certificate  of  evidence,  instead  of  a  copy,  incorporated  in  the  tran- 
script; but  that  is  as  far  as  the  practice  goes. 

2.  Master's  Report— iVb  Part  of  the  iSecord.— The  original  roaster's 
report  does  not  become  a  part  of  the  record  because  the  parties  have 
stipulated  that  it  may  be  incorpor^d  in  the  record  instead  of  a  copy 
thereof. 

Memoranda m. — In  chancery.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed  December 
0, 1894. 

Fbanois  T.  Murphy,  attorney  for  appellants. 
Herman  B.  Wiokebsham,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  case  is  here  presented  on  a  record  containing,  not  an 
original  certificate  by  the  judge  of  the  evidence  below,  nor 
a  transcript  of  the  whole  record  below,  but  a  transcript  of 
part,  and  the  original  report  of  the  master. 

There  is  a  stipulation  by  the  attorneys  "  that  the  original 
master's  report  and  testimony  last  filed  herein,  dated  May 
— ,  1894:,  may  be  incorporated  in  the  record  instead  of  a 
copy  thereof." 

In  Trustees  v.  Welchley,  19  111.  64,  the  Supreme  Court 
say,  "  We  can  not  tolerate  such  a  practice  "  as  that  of  bring- 
ing the  original  papers  of  the  files  of  the  court  below  into 
a  court  of  review. 

The  statute  has,  since  that  decision,  changed  the  practice 
only  to  the  extent  that  parties  "may,  by  agreement,  have  the 
original  bill  of  exceptions  or  certificate  of  evidence,  instead 
of  a  copy,  incorporated  in"  the  trknscript. 

Treating,  as  we  do,  the  master's  report  as  no  part  of  the 
record,  no  cause  appears  for  reversing  the  decree.  (Para- 
phrased from  Trustees  v.  Welchley,  19  111.  64.)  The  decree 
is  affirmed. 
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Raymond  v.  Hodgson. 


James  H.  Baymond  t.  Mary  J.  Hodgson. 

1.  Construction  op  Contract — Intention  of  the  Parties, — In  the 
interpretation  of  contracts  the  unmistakable  intention  of  the  parties 
must  prevail 

Memorandam. — ^Action  for  rent.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed  December 
6, 1894. 

0.  R  Babnett,  attorney  for  appellant. 
G.  S.  Dada,  attorney  for  appellee. 

Mb.  Justice  Gaby  delivered  the  opinion  of  the  Coubt. 

September  1,  1891,  the  appellee  demised  a  house  to  one 
Chapman,  for  a  term  ending  April  30,  1894,  and  the  appel- 
lant guaranteed  to  the  appellee  the  perfonnance  of  all  cov- 
enants by  the  lessee,  payment  of  rent  and  all,  in  the  amplest 
form. 

The  lessee  abandoned  the  premises,  and  the  appellee  gave 
to  the  appellant  permission  to  sub-let  (which  the  original 
lease  prohibited  unless  with  the  written  consent  of  the  ap- 
pellee) "  not,  however,  in  any  manner  releasing  or  intend- 
ing to  release  you  (the  appellant)  as  to  your  (appellant's) 
obligation  under  said  lease  and  guarantee.^' 

Rent  being  due  and  unpaid  upon  the  original  lease,  the 
appellee  has  sued  the  appellant  for  it  and  recovered.  We 
are  now  presented  with  some  vepy  abstruse  arguments  to 
convince  us  that  the  clear  unmistakable  intention  of  the 
parties  should  not  be  carried  into  effect.  Since  the  Supreme 
Court,  in  150  111.  150,  affirmed  the  decision  made  by  the 
majority  of  this  court,  in  Kew  v.  Trainor,  50  111.  App.  629, 1 
am  more  ready  to  concur  with  them  that  the  intention  of 
the  parties  should  goveni  in  construing  their  contracts,  and 
therefore  to  affirm  this  judgment. 

The  technical  matters  assigned  for  error  do  not  appear 
on  the  abstract  and  we  will  not  go  to  the  record  to  see  if 
they  appear  there.  Magner  v.  Trumbull,  33  111.  Appv  646, 
The  judgment  is  affirmed. 
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John  McMahon^  Hoses  W.  Johnson  and  Mary  A.  Roth  y. 

Robert  McGolL 

1.  Verdicts— WTien  Not  Set  Aside, — A  verdict  of  a  jury  will  not  be 
8et  aside  ualees  it  is  against  ttie  manifest  weight  of  the  evidence. 

1 
Memorandam. — Assumpsit.  In  the  Circuit  Court  of  Cook  Coimty, 
on  appeal  from  a  justice  of  the  peace;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding.  Trial  by  jury;  verdict  and  judgment  for  plaintiff; 
appeal  by  defendant.  Heard  in  this  court  at  the  October  term,  1894, 
and  afiSrmed.    Opinion  filed  December  6,  1694. 

RuDoi^H  D.  HuszAGH,  attomey  for  appellants. 
White  &  Shaw,  attorneys  for  appellee. 

Mb.  Pkesidino  Justice  Waterman  deliyebed  the  opinion 
OF  the  Coubt. 

This  was  an  action  brought  by  appellee  against  appel- 
lants to  recover  compensation  for  services  as  bookkeeper, 
in  keeping  the  accounts  of  an  estate  of  which  they  were 
executors. 

The  questions  presented  by  this  record  are  as  to  findings 
upon  disputed  matters  of  fact.  We  would  not,  upon  the 
i-ecord  here  presented,  be  justified  in  overturning  the  ver- 
dict of  the  jury  upon  the  evidence  as  to  such  facts. 

It  does  appear  that  Mrs.  Roth  did  not  personally  employ 
appellee,  and  did  not  know  that  he  had  done  any  work  until 
after  this  writ  was  brought. 

She  was  interested  in  having  the  labor  performed  and 
she,  with  the  other  appellants,  has  received  the  benefit  of 
the  service.  In  the  absence  of  anything  showing  that  she 
did  not  authorize  either  of  her  co-executors  to  employ  some 
one  to  do  this  work,  we  think  th^  judgment  against  her,  as 
well  as  that  against  them,  for  work  done  at  their  instance, 
mav  be  sustained. 

The  judgment  of  the  Circuit  Court  is  aflBrmed. 


i 
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Green  v.  Hedenberg. 


Wm.  C.  Green  y,  John  W.  Hedenberg. 

1.  QxnBsnoNS  op  Fact — Findings  of  a  Master.  — The  report  of  a  master 
in  chancery  upon  questions  of  fact,  where  the  finding  depends  upon  the 
credibility  of  witnesses,  should  not,  ordinarily,  be  set  aside. 

Memorandam. — In  chancery.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliyeb  H.  HoRTON,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed  December 
6, 1894. 

Fkengh,  Teller  &  Brown,  attorneys  for  appellant. 
Edgar  B.  Tolman,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

On  the  13th  day  of  April,  1893,  the  appellee  owned  the 
majority  of  the  stock  of  the  Nutling  Electric  Manufactur- 
ing Company,  and  sold  it  nominally  to  persons  not  parties 
to  this  appeal  for  $40,200;  $15,200  in  cash,  and  $25,000  in 
notes  secured  by  a  pledge  of  776  of  the  1,000  shares  of  stock 
of  the  corporation. 

The  appellant  insists  that  the  sale  was  to  the  corporation 
itself,  and  not  to  individuals;  but  on  that  point  we  regard 
the  evidence  as  conclusive  in  favor  of  the  appellee,  and  it 
would  be  useless  to  recite  it.  To  pay  the  $15,200  cash, 
money  belonging  to  the  corporation  was  used.  The  check 
by  which  it  was  drawn  from  the  bank,  was  countersigned 
by  the  appellant  as  president  of  the  corporation,  and  the 
mode  in  which  it  was  used,  was  to  pay  a  note,  made  by  the 
appellant  and  another,  on  which  the  money  had  been 
obtained  to  pay  the  appellee.  If,  therefore,  there  was  any 
wrong  in  such  use,  the  appellant  is  responsible. 

The  appellee  filed  this  bill  to  compel  the  restoration  of 
that  amount  of  money  to  the  treasury  of  the  cor|X)ration  on 
the  ground  that  by  its  withdrawal  the  value  of  the  stock 
pledged  to  him,  and  therefore  his  security,  is  impaired. 

It  may  be  fairly  assumed  upon  the  evidence  in  this  record 
that  the  stock,  without  that  $15,200,  has  hardly  any  value. 
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In  the  bill,  as  originally  filed,  was  another  controversy  as  to 
an  issue  of  bonds,  after  the  sale  by  the  appellee;  but  that 
was  wholly  independent  of  the  matters  now  in  issue,  and 
the  parties  interested  in  those  bonds  were  dismissed.  The 
appellant  has  properly  omitted  from  his  abstract  all  the  evi- 
dence as  to  those  bonds.  The  case  must  now  be  regarded 
as  involving  only  the  misapplication  of  the  $15,200. 

Whether  there  was  such  misapplication,  of  which  appellee 
can  complain,  depends  upon  whether  he  did  not  or  did,  con- 
sent thereto.  Upon  that  question,  the  affirmative  was  upon 
the  appellant. 

To  excuse  his  act  he  must,  by  a  preponderance  of  the  evi- 
dence, show  the  assent  of  the  appellee  to  it.  We  agree  with 
the  Circuit  Court  that  the  appellant  has  failed.  The  strong 
point  in  his  favor  is  that  the  master,  hearing  the  witnesses, 
found  for  him,  and  if  the  question  were  upon  the  credibility 
of  witnesses,  the  report  of  the  master  should  not  be  set 
aside.  Whitcomb  v.  Duell,  54  111.  App.  650;  ciling  Howard 
V.  Scott,  50  Vt.  48. 

It  is  not  upon  the  credibility  of  the  witnesses  that  the 
report  was  properly  set  aside;  but  upon  the  vague,  indefi- 
nite and  uncertain  character  of  the  testimony  of  those  for 
the  appellant.  It  would  do  no  good  to  repeat  the  testi- 
mony upon  a  mere  question  of  fact,  and  the  decree  in  favor 
of  the  appellee  is  affirmed. 


Ambrose  J.  Aurand  y.  Eva  Aurand. 

1.  Separate  Maintenance— -dHouxince  Not  to  be  Extravagant.—' 
Decrees  for  separate  maintenance  should  not  be  such  as  to  encourage,  by 
hopes  of  higher  and  easier  living,  the  bringing  of  suits  therefor. 

Memorandnm. — Bill  for  divorce  and  cross-bill  for  separate  mainte- 
nance. In  the  Circuit  Court  of  Cook  County;  the  Hon.  Abneh  Smtth, 
Judge,  presiding.  Decree  on  cross-bill;  appeal  by  complaint  in  the  orig- 
inal bill.  Heard  in  this  court  at  the  October  term,  1894.  Reversed 
and  remanded  with  directions.    Opinion  filed  DeceOiber  6,  1894. 
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Statement  of  the  Case. 

A^ppellant,  the  husband  of  appellee,  filed  a  bill  asking  for 
a  divorce  from  her.  She  having  answered  the  bill,  denying 
the  charges  thereof,  filed  a  cross-bill  asking  for  a  separate 
maintenance. 

It  was  undisputed  that  appellant  had  gone  away  from 
and  ceased  to  live  with  her.  When  he  did  so,  he  left  with 
her  all  the  furniture  and  belongings  of  the  home  and  from 
$1,000  to  $1,300  in  money. 

Appellant  is  a  railway  conductor  earning  $125  per  month; 
he  is  also  the  owner  of  ten  acres  of  land  in  Florida,  for 
which  he  paid  $1,350,  and  from  which  he  derives  no  income. 

The  parties  had  not  any  children. 

The  court  found  that  the  allegations  of  his  bill  were  not 
sustained;  and  that  she  was  liAung  separate  and  apart  from 
him  without  her  fault;  thereupon  the  court  awarded  to  her 
the  sum  of  $50  per  month  as  alimony,  and  that  he  pay  to 
her  solicitors  as  part  of  the  costs  in  the  case  the  sum  of 
$150. 

From  this  decree  he  prosecutes  this  appeal. 

Appellant's  Brief,  Stephen  K.  Albright  and  William  H. 

Martz,  Attorneys. 

It  is  not  the  policy  of  the  law  that  any  person  shall  be 
kept  in  sumptuous  idleness  at  the  expense  of  another,  but 
that  each  individual  shall  contribute  to  their  own  support, 
and  no  premium  will  be  placed  upon  proceedings  of  this 
character,  by  making  large  and  extravagant  allowances, 
thus  permitting  the  applicant  to  live  in  idleness  and  luxury. 
Schwartz  v.  Schwartz,  29  111.  App.  516;  Small  v.  Small 
(Neb.),  45  N.  W.  Eep.  248;  Vert  v.  Vert  (S.  D.),  54  N.  W. 
Rep.  655;  Young  v.  Young  (Ky.),  15  S.  W.  Rep.  780;  Rogers 
V.  Rogers  (Cal.),  31  Pac.  Rep.  157;  Reed  v.  Reed  (Mich.),  49 
N.  W.  Rep.  587;  Gilbert  v.  Gilbert,  1  N.  Y.  S.  534;  Robinson 
V.  Robinson  (Cal.),  21  Pac.  Rep.  1095;  79  Cal.  511;  Potts  v. 
Potts  (Mich.),  36  N".  W.  Rep.  240;  Umlauf  v.  Umlauf,  22  111. 
App.  580;  Harding  v.  Harding,  40  111.  App.  202;  Morse  v. 
Morse,  25  Ind.  156;  Kenemer  v.  Kenemer,  26  Ind.  330;  Logan 
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V.  Logan,  2  B.  Men.  (Ky.)  142;  Gaines  v.  Gaines,  9  B.  Mon. 
(Ky.)  295;  Brown  v.  Brown,  22  Mich.  242;  Stevens  v.  Stevens, 
49  Mich.  504;  Porter  v.  Porter,  41  Miss.  116;  Willing  v. 
Willing,  16  N.  J.  389;  Westfield  v.  Westfield,  36  N.  J.  Eq. 
195;  Collins  v.  Collins,  80  N.  T.  1;  Maxwell  v.  Maxwell,  28 
Hun  (N.  Y.)  566;  Hoflfman  v.  Hofifman,  7  Robt.  (K  Y.)  474; 
MiUer  v.  Miller,  75  N.  C.  70;  Lishey  v.  Lishey,  2  Tenn.  Ch.  1; 
Coad  V,  Coad,  40  Wis.  392;  Turner  v.  Turner,  44  Ala.  473; 
Pinckard  v.  Pinokard,  22  Ga.  31. 

< 

E.  S.  MuEPHY,  attorney  for  appellee. 

« 

Mr.  Presiding  Justice  Waterman  delivered  thb  opin- 
ion OF  the  Court. 

The  evidence  is  not  such  as  to  justify  our  interfering 
with  the  finding  of  the  Circuit  Court  as  to  the  merits  of  the 
case,  w^hile  we  are  of  the  opinion  that  $50  per  month  as 
alimony  was  too  large  an  allowance. 

It  appears  that  this  sum  will  maintain  appellee,  without 
exertion  on  her  part,  in  a  style  of  living  better  than  she 
enjoyed  when  living  with  appellant. 

Decrees  for  separate  maintenance  should  not  be  such  as 
to  encourage,  by  hopes  of  higher  and  easier  living,  the 
bringing  of  suits  of  this  kind. 

It  does  not  appear  that  appellant's  Florida  land  has  any 
particular  value;  it  brings  in  no  income,  and  may  never  do  so. 
At  present  it  is  onlj'  a  source  of  expense,  and  that  expense  is 
in  part  for  the  benefit  of  appellee,  who  retains  her  dower 
interest  in  it. 

Appellant  is  compelled  to  keep  at  work  to  earn  the 
alimony,  while  appellee  is  enabled  to  live  in  idleness. 

Following  the  conclusion  arrived  at  in  Umlauf  v.  Umlauf, 
128  111.  378,  we  are  of  the  opinion  that  $50  per  month,  is, 
out  of  an  income  of  $125  per  month,  derived  only  by  con- 
stant labor,  too  large  an  allowance. 

We  think  that  in  this  case  the  allowance  of  alimony 
should  not  exceed  the  sum  of  $30  per  month.  The  decree 
of  the  Circuit  Court  w^ill,  therefore,  be  set  aside  and  the 
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cause  remanded  to  that  court  with  directions  to  so  modify 
its  decree  as  to  make  the  award  of  alimony  $30  per  month. 
In  all  other  respects  the  decree  of  the  Circuit  Court  is 
affirmed. 

The  costs  made  in  this  court  Avill  be  taxed  against  the 
parties  respectively,  by  whom  such  costs  were  incurred. 
Decree  modified. 


The  City  of  Chicago  y.  Mutual  Electric  Light  and  Power 
Co.  and  Hyde  Park  Electric  Light  and  Power  Co. 

1.  Electric  Light  Companies— Paioer  of  tJie  Hyde  Park  Co,— 
The  Hyde  Park  Electric  Light  and  Power  Company  has  no  authority 
under  the  ordinances  of  the  village  of  Hyde  Park,  from  which  it  derives 
its  only  grant  of  jwwer,  to  furnish  either  electric  light,  heat  or  power 
outside  of  the  limits  of  the  village. 

2.  Same — Permit  of  the  Commissioner  of  the  Board  of  Public  Works, 
—The  permit  of  the  commissioner  of  the  Board  of  Public  Works  of  the 
city  of  Chicago  (the  successor  of  the  village  of  Hyde  Park),  to  string 
wires  on  poles  outside  of  those  limits,  is  powerless  to  extend  the  grant 
of  the  Hyde  Park  Electric  Light  and  Power  Company. 

3.  Same — The  Essence  of  the  Orant— The  right  to  furnish  and  trans- 
mit electricity  is  the  essence  of  the  grant  to  an  Electric  Light  and  Power 
Company.  That  alone  is  the  public  and  useful  end  to  be  subserved. 
The  poles,  conduits  and  strung  wires  are  merely  means  to  attain  the 
useful  end  accomplished  by  transmitted  electricity. 

4.  Same — Grants  Not  to  he  Extended  by  Implication, — The  mere  per- 
mission to  string  wires  may  or  may  not,  according  to  circumstances,  be 
within  the  control  and  permission  of  the  executive  officers  of  a  village  or 
pity,  but  the  right  to  transmit  and  supply  light,  heat  and  power  by  the 
powerful  agency  of  electricity,  over  the  streets  and  public  grounds  of  a 
village  or  city,  rests  peculiarly  and  exclusively  in  a  legislative  grant,  and 
such  grants  will  never  be  extended  from  what  is  expressed,  except  by 
necessary  implication. 

5.  Franchises— G^raw^ed  by  Municipalities  Not  to  be  Extended  by  Im- 
plication.— ^The  limits  of  franchises  granted  by  municipalities  are  not  to 
b3  extended  by  doubtful  implication.  Public  policy,  as  well  as  contract- 
ual relations  between  corporations  holding  such  franchises,  and  the 
municipalities,  are  violated  by  such  extension,  and  the  officers  of  the 
municipality,  acting  under  orders  from  the  authorities,  are  justified  in 
preventing  such  extensions  by  force. 

Memorandam. — In  chancery.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Ouver  H.  Hobton,  Judge,  presiding.    Bill  of  the 
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Mutual  Electric  Light  and  Power  Company  against  the  City  of  Chicago, 
John  P.  Hopkins,  the  Chicago  City  Railway  Company  and  the  Hyde 
Park  Electric  Light  and  Power  Company;  hearing  and  decree  for  an 
injunction  on  the  cross-bill  of  the  Hyde  Park  Electric  Light  and  Power 
Company;  appeal  by  the  City  of  Chicago.  Heard  in  this  court  at  the 
October  term,  1894.  Reversed  and  remanded  with  directions,  etc.  Opin- 
ion filed  December  6,  1894. 

Appellant's  Brief,  George  W.  Smith,  Attorney,  Harrt 

KuBENs,  Corporation  Counsel. 

An  unlawful  use  or  obstruction  to  public  streets  may  be 
suppressed.     King  v.  Davenport,  98  111.  305. 

Courts  will  interfere  with  the  exercise  of  municipal  author- 
ity in  rare  instances  only.  Chic.  Mun.  Gr.  L.  Co.  v.  Town  of 
Lake,  130  111.  42. 

A  court  of  equity  has  no  power,  before  the  final  hearing, 
or  otherwise  than  by  a  decree,  to  order  a  party  to  undo  what 
he  has  done.     1  Spelling  Ex.  Relief,  Sec.  3. 

The  oflBlce  of  an  interlocutory  injunction  is  to  interpose 
such  restraint  as  is  necessary  to  prevent  further  infliction  of 
the  mischief  complained  of  and  preserve  matters  in  atatu  qtw. 
In  issuing  a  temporary  injunction  the  court  will  in  no  man- 
ner anticipate  the  ultimate  result  of  the  questions  of  right 
involved.  Spelling,  Sec.  10;  Wangelin  v.  Goe,  50  111.  459; 
Menard  v.  Hood,  68  111.  121;  Fisher  v.  Board  of  Trade  of 
Chicago,  80  111.  85;  Baxter  v.  Board  of  Trade  of  Chicago,  83 
111.  146;  L.  S.  &  M.  S.  R.  R.  Co.  v.  Taylor,  134  111.  603. 

An  interlocutory  injunction  does  not  go  to  the  extent  of 
ordering  undone  what  has  been  already  done;  if  allowed  to 
be  employed  for  that  purpose,  it  might  thereby  be  produc- 
tive of  as  much  injury  to  defendant  as  that  of  which  the 
aggrieved  party  complains.     Spelling,  Sec.  31. 

Snapp  &  Breckenridoe,  attorneys  for  appellee,  The  Mut- 
ual Electric  Light  &  Power  Co.;  Arthur  D.  Rich  of  counsel 

Brief  of  Mann,  Hayes  &  Miller,  Attorneys  for  Appel- 
lee, Hyde  Park  Electric  Light  &  Power  Co. 

"  An  injunction  will  often  be  granted  to  restrain  a  party 
from  deciding  for  himself  a  question  involving  controverted 
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rights,  and  to  compel  him  to  resort  to  the  courts,  and  this 
without  regard  to  the  absolute  merits  of  the  controversy. 
It  is  enough  that  there  is  a  controversy  to  justify  a  court  of 
equity  in  directing  that  it  be  settled  by  legal  proceedings." 
Eckelkamp  v.  Schroeder,  45  Mo.  505;  Varick  v.  N.  Y.,  4 
John.  Ch.  (N.  T.)  53;  Dudley  v.  Trustees,  12  B.  Mon.  (Ky.) 
610;  Farmers  v.  Keno,  53  Pa.  St.  224;  Lunsing  v.  Steamboat 
Co.,  7  John.  Ch.  (K  Y.)  162. 

Appellant  can  not  dispute  the  rule  of  law  that  the  grant- 
ing of  a  temporary  injunction  is  a  matter  addressed  to  the 
sound  discretion  of  the  chancellor.  Marble  v.  Benhotel,  35 
111.  240;  Poyer  v.  Village  of  Desplaines,  20  111.  App.  30. 

As  to  the  granting  of  a  temporary  injunction  in  this  par- 
ticular case,  and  the  rule  adopted  under  similar  state  of  facts 
see  Atlantic  &  Pacific  Telegraph  Co.  v.  U.  P.  Ey.  Co.,  1 
Fed.  Rep.  745, 

Mk.  Justice  Shepard  delivered  the  opmioN  of  the  Court. 

The  Mutual  Electric  Light  and  Power  Company  exhibited 
its  bill  for  injunction  against  the  appellant,  and  in  the  same 
suit  the  Hyde  Park  Electric  Light  and  Power  Company, 
which  was  a  defendant  to  the  original  bill,  filed  its  cross- 
bill, also  for  an  injunction  against  the  appellant. 

In  accordance  with  the  prayers  of  both  bill  and  cross-bill 
a  temporary  injunction  order  was  granted  on  each.  The 
eflfect  of  such  orders  was  to  restrain  the  appellant,  its  officers 
and  agents,  from  interfering  with  the  complainant  and  cross- 
complainant  in  repairing  and  stringing  certain  electric  wires 
which  had  beeh  cut  by  direction  of  appellant's  officers. 

The  order  of  injunction  entered  upon  the  cross-bill  of  the 
Hyde  Park  Company  is  the  only  one  that  is  before  us,  for 
the  reason,  if  no  other,  that  the  transcript  of  the  record  was 
not  filed  in  this  court  within  sixty  days  from  the  entry  of 
the  order  in  favor  of  the  Mutual  Company.  Chap.  70,  Sec. 
24,  Rev.  Stat.,  entitled  "  Injunctions." 

The  Hyde  Park  Electric  Light  and  Power  Company  was 
incorporated  in  1888,  for  the  purpose  of  furnishing  electric 
light  and  power  to  the  inhabitants  of  the  village  of  Hyde 
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Park,  and  in  1889,  prior  to  the  annexation  of  that  village  to 
the  city  of  Chicago,  it  was  by  ordinance  given  authority  to 
erect  and  operate  a  plant  for  the  transmission  of  electric 
light,  power  and  heat,  in,  through,  or  over  the  streets,  alleys 
and  public  grounds  of  said  village. 

At  that  time  the  western  boundary  of  the  village  of  Hyde 
Park  was  the  center  line  of  State  street,  south  of  39th  street, 
and  therefore,  under  the  ordinance,  the  Hyde  Park  Com- 
pany had  authority  to  extend  and  lay  its  wires  from  the 
east  to  the  center  of  State  street.  The  annexation  of  the 
village  of  Hyde  Park  to  the  city  of  Chicago  did  not  impair 
the  rights  of  the  Hyde  Park  Company. 

The  Mutual  Electric  Light  and  Power  Company  was  in- 
corporated March  28,  1893,  for  the  purpose  of  furnishing 
electric  light  and  power  to  the  people  of  Chicago,  and  by  an 
ordinance  of  the  city  of  Chicago,  passed  March  19,  1894,  it 
was  given  permission  and  authority  to  erect  and  operate  a 
plant  for  the  transmission  of  electric  light,  power  and  heat, 
in  and  over  the  streets,  alleys,  and  public  ways  of  that  part 
of  the  city  of  Chicago  lying  south  of  39th  street  and  west 
of  the  center  line  of  State  street. 

It  will  thus  be  seen  that  the  Hyde  Park  Company  was 
authorized  to  put  up  wires  to  the  center  line  of  State  street 
from  the  east,  and  the  Mutual  Company  to  put  up  wires  to 
the  same  center  line  of  State  street  from  the  west.  The 
distance  south  from  39th  street  to  the  city  limits  is  about  a 
dozen  miles  along  State  street,  and  throughout  that  entire 
length  the  territories  of  the  two  companies  adjoin  each 
other. 

By  the  terms  of  its  ordinance  or  contract  with  the  city, 
the  Mutual  Company  bound  itself  to,  within  one  year  from 
the  passage  of  the  ordinance,  erect  and  have  ready  for  oper- 
ation a  plant,  to  cost  not  less  than  forty  thousand  dollars, 
and  to  have  a  capacity  of  furnishing  electric  light  for  not 
less  than  350  arc  lights,  and  if  it  failed  so  to  do,  then  to  pay 
to  the  city  ten  thousand  dollars  as  liquidated  damages. 

Being  so  situated  to  each  other,  and  the  Hyde  Park  Com- 
pany having  its  power  house  and  electric  generating  ma- 
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cMnery  in  operation  and  the  Mutual  Company  being  without 
a  power  house  or  electric  generating  capacity,  and  the  wires 
of  the  two  companies  coming  to  State  street,  those  of  one 
company  ivora  the  east  and  the  other  company  from  the 
west,  the  two  companies  on  June  7,  1894,  contracted 
together  in  writing,  as  shown  by  the  abstract  of  record,  as 
follows : 

"  The  Hyde  Park  Electric  Light  and  Power  Company 
agrees  to  furnish  and  the  Mutual  Electric  Light  and  Power 
Company  agrees  to  receive  electric  current  of  the  constant 
current  variety  at  such  points  in  Chicago  lying  along  the 
line  of  State  street,  adjacent  to  the  territory  covered  by  the 
present  franchise  of  the  Mutual  Company,  as  may  be  here- 
after mutually  agreed  upon,  at  $5  per  month  for  each  400 
Watt  months  of  energy  furnished,  provided  the  Watts  fur- 
nished shall  not  be  less  than  60,000  Watts  months,  nor  more 
than  100,000  Watts  months  for  each  calendar  month. 

The  party  of  the  first  part  is  to  furnish,  and  second  part 
to  receive,  not  less  than  60,000  Watt  months  of  energy  each 
month  for  the  period  of  eight  months  (and  as  much  longer 
as  may  be  agreed  upon  by  the  parties  hereto). 

While  this  contract  is  in  force  A.  D.  Kich  shall  be  the 
treasurer  of  said  second  party  and  shall  receive  all  money 
due  second  party,  and  shall  pay  over  to  first  party  promptly 
on  the  15th  of  each  month  the  amount  due  it  for  electric 
current  supplied  during  the  preceding  month.  In  case  of 
failure  of  second  party  to  pay,  first  party  authorized  to  dis- 
continue the  supply  of  electric  current. 

The  conditions  hereof  shall  at  all  times  be  subject  to  the 
laws,  rules  and  regulations,  permission  and  restrictions  of 
the  city  of  Chicago. 

In  case  of  failure  on  the  part  of  the  second  party  to  pay 
or  perform,  first  party  may,  at  its  option,  determine  con- 
tract." 

On  June  13, 1894:,  a  permit  by  the  commissioner  of  pub- 
lic works  to  string  wires  on  certain  poles  belonging  to  the 
City  Railway  Company,  with  the  consent  of  that  company, 
on  61st  street  from  State  street  west  to  Wentworth  avenue, 

ToL.  LY  » 


434  Appellate  Courts  of  Illinois. 

Vol.  55.]        City  of  Chicago  v.  Mutuid  Electric  Light  Co. 

and  so  on,  was  given  to  the  Mutual  Compan)^;  and  on  July 
2, 1894,  a  like  permit  was  given  to  the  Hyde  Park  Company 
to  string  wires  on  poles  on  the  south  side  of  61st  street 
from  State  street  eastwardly  to  South  Park  avenue,  and  on 
the  east  side  of  State  street  from  61st  to  60th  street,  and 
eastwardly  on  the  south  side  of  60th  street  from  State 
street  to  South  Park  avenue,  and  so  on. 

It  will  thus  be  seen  that  under  the  two  permits  the  wires 
of  the  respective  companies  were  authorized  to  be  strung  to 
the  junction  of  State  and  61st  streets,  one  from  the  West 
and  the  other  from  the  east. 

The  strict  letter  of  the  permit  to  the  Hyde  Park  Com- 
pany confined  its  right  to  string  wires  on  State  street  on 
the  east  side  thereof,  and  the  permit  to  the  Mutual  Com- 
pany was  to  string  wires  "  from  State  street  to  Wentworth 
avenue." 

It  is  alleged  in  the  cross-bill  of  the  Hyde  Park  Company 
that  said  company  did,  about  July  14,  1894,  for  the  pur- 
pose of  carrying  out  said  contract  with  the  Mutual  Com- 
pany, connect  its  wires  from  poles  along  the  south  side  of 
61st  street  and  along  the  east  side  of  State  street  to  the 
center  line  thereof  with  the  wires  of  the  said  Mutual  Com- 
pany, and  furnish  said  current  of  electricity  to  the  said  Mu- 
tual Company,  as  provided  by  said  contract,  and  did  maintain 
and  operate  said  electric  wires,  conductors  and  system  for  the 
pu)*pose  of  furnishing  a  current  of  electricity  for  light,  heat 
and  power  to  the  said  Mutual  Company;  and  that  the  city 
by  its  agents,  without  reason  or  excuse  and  without  notice 
to  cross-complainant,  on  said  July  14th  caused  said  wires 
and  conductors  along  the  south  side  of  6l8t  street  and  east 
of  the  center  line  of  State  street  to  be  cut,  disconnected 
and  destroyed,  and  thereby  prevented  said  cross-complain- 
ant from  furnishing  said  Mutual  Company  with  electricity 
and  from  complying  with  said  contract,  and  that  the  city 
has,  ever  since  said  wires  were  cut,  refused  to  allow  them  to 
be  repaired  and  again  connected. 

The  injunction  granted,  as  has  before  been  said,  was  from 
hindering  or  interfering  with  the  Hyde  Park  Company  in 
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restoring  the  wires  to  the  condition  they  were  in  before 
they  were  cut  by  the  city. 

The  question  presented  is  one  of  very  great  importance, 
involving,  as  it  does,  the  power  of  an  electric  light  and 
power  corporation,  which  is  limited  by  the  very  terms  of  its 
grant,  to  operations  within  a  definitely  prescribed  area  or 
territory,  to  extend  its  operations  generally  and  indefinitely 
into  other  territory  not  included  in  its  grant,  whenever  it 
shall  see  fit  to  contract  for  that  object  with  other  corpora- 
tions having  rights  within  the  additional  territory. 

The  Hyde  Park  Company  had  no  authority,  under  the  or- 
dinance of  the  village  of  Hyde  Park,  which  contains  its 
only  grant  of  power,  to  furnish  either  electric  light,  heat  or 
power,  outside*  of  the  limits  of  that  village,  and  the  bound- 
ary of  those  limits  on  the  west,  which  is  the  direction  in 
which  it  seeks  to  extend  its  right  to  furnish  electricity,  was 
and  is  the  center  line  of  State  street. 

The  permit  of  the  commissioner  of  the  board  of  public 
works  of  the  city  of  Chicago  (the  successor  of  the  village 
of  Hyde  Park)  to  string  wires  on  poles  outside  of  those 
limits,  even  if  such  were  the  terms  of  the  permit  by  any 
sort  of  construction,  could  not  extend  the  grant. 

The  right  to  furnish  and  transmit  electricity  is  the  essence 
of  the  grant.  That  alone  is  the  public  and  useful  end  to  be 
subserved.  The  poles,  conduits  and  strung  wires,  are  mere 
means  to  attain  the  useful  ends  accomplished  by  transmitted 
electricity. 

The  mere  permission  to  string  wires  might  or  might  not, 
accortling  to  circumstances,  be  within  the  control  and  per- 
mission of  the  executive  officers  of  the  village  or  city,  but 
the  right  to  transmit  and  supply  light,  heat  and  power,  by 
the  powerful  agency  of  electricity,  over  the  streets  and 
public  grounds  of  a  village  or  city,  rests  peculiarly  and 
exclusively  in  a  proper  legislative  grant.  And  such  grant, 
when  given,  will  never  be  extended  except  by  necessary 
implication  from  that  which  is  expressed. 

Here  is  a  corporation  upon  which  has  been  bestowed,  by 
ordinance,  a  grant  to  erect  and  operate  a  plant  for  the 
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transmission  of  electric  light,  power  and  heat,  through 
streets,  etc.,  within  the  prejcribed  limits  of  the  villag-o  con- 
ferring the  grant. 

No  grant  to  go  beyond  the  limits  was  conferred,  not  even 
by  permission  of  adjoining  municipalities. 

Possessing  this  grant,  and  operating  under  it,  the  Byde 
Park  Company,  by  contract  with  another  corporation  pos- 
sessing a  like  grant  and  privilege  within  another  and  clitfer- 
ent  territory,  connects  its  wires  at  the  line  where  tho  terri- 
tories of  the  two  corporations  meet,  with  the  wires  of  the 
other  corporation,  and  proceeds  to  transmit  electricitj7  over 
the  wires  of  that  corporation  into  territory  within  which  it 
has  no  power  to  operate,  with  the  same  effect  and  for  the 
same  purposes  that  it  operates  within  its  own  territory. 

In  every  essential  the  doing  of  that  is  the  same  a^  if  it 
had  strung  its  own  wires  within  that  foreign  territory  and 
had  transmitted  electricity  over  them  for  the  lighting  and 
heating  of,  and  furnishing  power  for,  that  territory^. 

Such  is  a  most  palpable  evasion  of  the  limitations  of  its 
grant  and  is  a  flagrant  excess  of  the  due  exercise  of  its 
powers. 

Public  policy,  as  well  as  the  contractual  obligations  be- 
tween the  company  and  the  city,  are  most  seriously  violated 
by  such  methods.  The  limits  of  franchises  granted  by 
municipalities  should  not  be  extended  by  doubtful  implica- 
tion. 

If  such  conduct  by  the  Hyde  Park  Company  should  be 
sustained  and  it  be  permitted  to  thus  extend  itself  into  the 
territory  it  has  thus  entered,  it  might  go  on  by  successive 
connections  with  the  wires  of  other  companies  with  whom 
it  should  contract,  and  extend  itself  all  over  the  city  of 
Chicago,  or,  for  that  matter,  the  whole  State. 

The  cunning  of  men  to  overreach  their  fellow-men,  and 
the  State  itself,  by  contrivances  which  at  first  sight  seem 
harmless,  but  are  in  reality  fraught  with  dangerous  tend- 
encies, can  best  be  checked  by  a  strict  and,  perhaps,  severe 
upholding  of  the  law. 

Counsel  have  intimated  that  the  contract  between  these 
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two  companies  is  for  temporary  purposes  only;  but  that  is 
not  the  way  the  contract  reads.  Its  provisions  are  "  for 
the  period  of  eight  months  (and  as  much  longer  as  may  be 
agreed  upon  by  the  parties  hereto  "). 

The  provision  in  the  ordinance  to  the  Mutual  Company 
that  it  shall  pay  to  the  city  ten  thousand  dollars  as  liqui- 
dated damages  in  case  it  "  shall  fail  to  complete  such  plant 
within  "  one  year  is,  quite  probably,  a  mere  band  of  straw, 
so  far  as  the  erection  of  a  power  house  and  electric  gen- 
erating machinery  of  its  own  is  concerned. 

"  Such  plant,"  when  read  in  connection  with  the  "  plant " 
that  section  one  of  the  ordinance  confers  the  power  to 
"erect  and  operate,"  may,  perhaps,  as  well  mean  poles, 
wires  and  conduits,  as  a  power  house  or  generating  ma- 
chinery, for  which,  if  the  contriaxjt  with  the  Hyde  Park 
Company  should  be  upheld,  there  would  be  no  use.  The 
same  contract  provides  for  the  furnishing  by  the  one  com- 
pany and  the  receiving  by  the  other  of  electric  currents  at  all 
points  along  the  line  of  State  street,  "  as  may  be  hereafter 
mutually  agreed  upon." 

If  this  connection  at  61st  street  shall  be  sustained  as  law- 
ful, then,  by  the  same  reasoning,  as  many  other  connections 
along  the  entire  length  of  State  street,  south  of  39th  street, 
as  the  parties  should  agree  upon,  might  be  made,  and  that 
such  was  the  intention  of  the  parties  to  the  contract  is,  we 
think,  apparent. 

The  city  officials  performed  no  more  than  their  duty 
when  they  cut  the  connection  between  the  two  companies 
(King  V.  Davenport,  98  111.  305),  and  the  injunction  restrain- 
ing them  from  interfering  with  a  new  connection  of  the 
wires  should  have  been  denied.  The  cause  is  therefore 
reversed,  with  directions  to  the  Circuit  Court  to  dissolve 
the  injunction  that  was  granted  upon  the  cross-bill  of  the 
appellee,  Hyde  Park  Electric  Light  and  Power  Company. 

Gaby,  J.  I  think  the  injunction  is  right,  but  this  is  but 
interlocutory,  and  I  won't  go  into  detaiL 
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A.  J.  O'Reilly  t.  E.  M.  Samuels. 

1.  Questions  op  Fact — Verdict  Conclusive, — Upon  questions  of  fact 
the  verdict  of  a  jury  is,  ordinarily,  conclusive. 

Memorandam. — Assumpsit  on  a  promissory  note.  Appeal  from  the 
Superior  Court  of  CJook  County;  the  Hon.  John  Babton  Payne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1894,  and  affirmed. 
Opinion  filed  December  6,  1894. 

L.  L.  Smith,  attorney  for  appellant. 
Gkiffin  &  Bradley,  attorneys  for  appellee. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  upon  a  promissory  note. 

The  defendant  endeavored  to  show  by  cross-examination 
of  the  plaintiff  that  the  note  was  given  for  losses  sustained 
in  a  gambling  transaction  on  the  Board  of  Trade. 

Only  a  question  of  fact  is  involved.  We  see  no  suflScient 
reason  for  interfering  with  the  judgment  of  the  Superior 
Court  and  it  is  affirmed. 


Dearborn  Laundry  Co.^  use  of  Holman  Soap  Company ^ 

T.  Chicago  &  Alton  B.  B.  Co. 

1.  Justices  of  the  Peace — Jurisdiction  Conferred  by  Statute.— A 
justice  of  the  peace  has  only  such  jurisdiction  as  the  statute  confers; 
without  a  compliance  with  the  statute  he  has  no  jurisdiction  to  issue  gar- 
nishee process. 

2.  Confession  of  Judgment— TF/taf  is  Not,— A  judgment  entered  by 
a  justice  of  the  peace,  based  upon  an  admission  by  the  def  endan-t  of  an 
amount  due,  is  not  a  judgment  by  confession. 

8.  SAXR—What  Is. — A  confession  of  judgment  is  more  tha^  an  ac- 
knowledgment that  a  certain  amount  ia  justly  due;  it  is  a  consent  to  the 
entry  of  judgment. 

4.    Appeal — By  a  Oamishee, — An  appeal  lies  from  a  judgn»ent  ren- 
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dered  b  j  a  justice  of  the  peace  upon  an  answer  of  a  garnishee,  although 
the  judgment  is  only  for  the  amount  admitted  by  such  answer. 

5.  ExBCtJTiON — Without  the  Signature  of  the  Justice, — A  paper  being 
in  form  an  execution,  but  not  having  the  signature  of  the  justice  of  the 
paace,  is  void,  although  delivered  to  and  acted  upon  by  the  officer  as  an 
execution. 

6.  Gabnishee  Process — Return  of  a  Void  Execution. — A  return  of 
an  officer,  no  property  found,  upon  a  paper  purporting  to  be  an  execu- 
tion but  lacking  the  signature  of  the  justice  of  the  peace  issuing  it,  is 
not  a  sufficient  ground  upon  which  to  base  garnishee  proceedings,  because 
there  is  no  execution,  as  the  law  requires. 

Memorandam. — Garnishee  proceeding.  In  the  Circuit  Court  of  Cook 
County  on  appeal  from  a  justice  of  the  peace;  the  Hon.  I^^ank  Baker, 
Judge,  presiding;  appeal  from  a  judgment  of  non-suit.  Heard  in  this 
court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed  December 
6.  1894. 

Statement  of  the  Case. 

As  stated  bv  counsel  for  appellant,  his  case  presents  two 
questions. 

First.  If  a  garnishee,  summoned  before  a  justice,  appears, 
and,  in  writing  under  oath,  answers  that  '*  at  the  date  of 
service  herein  it  was  indebted  to  (the  judgment  debtor)  on 
account  of  work  done  for  said  garnishee  to  the  amount  of 
$122.36,  which  sum  is  now  in  its  possession,  and  which  sum 
is  due  and  payable,"  and  judgment  is  entered  on  this  answer, 
can  the  garnishee  appeal  from  this  judgment?  In  other 
words,  is  this  a  judgment  "  confessed  ? " 

Appellant's  Brief,  E.  A.  Sherburne,  Attorney. 

**  The  right  to  appeal  from  an  inferior  to  a  superior  court 
for  the  purpose  of  obtaining  a  trial  de  novo  is  unknown  to  the 
common  law,  and  only  exists  where  it  is  expressly  given  by 
statute."  Schooner  v.  Wood  worth,  1  Scam,  511;  Edwards  v. 
Vandermark,  13  111.  633. 

Appeals  from  judgments  of  justices  of  the  peace  to  the 
Circuit  Court  shall  be  allowed  in  all  cases  "  except  on  judg- 
ments confessed."  Sec.  62,  Chap.  79,  Rev,  Stat,  1874,  as 
to  garnishment,  says :  An  appeal  may  be  taken  from  the 
judgment  or  any  final  order  of  tha  court  or  justice  by  any 
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party  to  such  proceeding,  in  like  manner  as  appeals  are  taken 
in  other  cases.     Sec.  28,  Chap.  62. 

Appellant  contended  that  this  is  a  "  judgment  confessed," 
and  that  no  appeal  was  permissible  from  the  judgment  of  the 
justice,  and  therefore  the  Circuit  Court  erred  in  not  dismiso- 
ing  the  appeal. 

The  admission  of  the  testimony  of  the  clerks  and  constable 
to  contradict  the  record  of  the  justice  was  a  violation  of  the 
well-settled  principle  that  oral  testimony  is  not  permissible  to 
contradict  a  record.  Koran  v.  Roemheld,  7  Brad.  646; 
Kemper  v.  Waverly,  81  111.  280;  Quinn  v.  The  People,  146 
111.  275. 

And  a  judgment  of  a  justice  is  no  more  open  to  collateral 
attack  than  that  of  a  court  of  record.  Leonard  v.  Sparks, 
22  S.  W.  Rep.  (Mo.)  889. 

Appellee's  Brief,  M.  J.  Scrafford  and  Arthur  "W.  Under- 
wood, Attorneys;  Wm.  Brown,  of  Counsel. 

A  judgment  entered  upon  the  admission  by  a  defendant 
of  an  indebtedness,  is  not  a  judgment  entered  by  confession. 
Goddard  v.  Fisher,  23  111.  App.  365. 

In  any  event  appellant  can  not  take  advantage  of  the  order 
of  the  court  in  overruling  his  motion  to  dismiss  the  appeal, 
because  the  ruling  of  the  court  was  not  preserved  by  a  bill 
of  exceptions.  The  bill  of  exceptions  in  this  case  shows 
nothing  on  this  point.  The  order  of  the  court  only  shows 
an  exception.  Steflfy  v.  People,  130  111.  101;  E.  St.  Louis 
R.  Co.  V.  Conley,  148  111.  493;  Firemen's  Ins.  Co.  v.  Peck, 
126  111.  493. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

In  order  to  entitle  a  judgment  creditor  to  the  benefit  of 
garnishee  proceeding,  it  is  necessary  that  execution  shall 
have  been  issued  upon  the  judgment  and  returned  no  prop- 
erty found.     Sec.  1,  Chap.  62,  Revised  Statutes. 

A  justice  of  the  peace  has  only  such  jurisdiction  as  the 
statute  confers.    Without  a  compliance  with  the  statute,  a 
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justice  has  no  jurisdiction  to  issue  garnishee  process.  M. 
C.  Ry.  Co.  V.  Keohane,  31  111.  144;  Gibbon  v.  Bryan,  3  111. 
App.  298. 

A  judgment  entered  by  a  justice  of  the  peace,  based  upon 
an  admission  by  the  defendant  of  an  amount  due,  is  not  a 
judgment  by  confession.  A  confession  of  judgment  is  more 
than  an  acknowledgment  that  a  certain  amount  is  justly 
due;  it  is  a  consent  to 'the  entry  of  judgment.  Goddard  v. 
Fisher,  23  111.  App.  365;  Campbell  v.  Randolph,  13  111.  313; 
EUiott  V.  Daiber,  42  111.  467. 

Appellee  was  therefore  entitled  to  appeal  from  the  judg- 
ment the  justice  improperly  entered.  The  form  of  execution 
not  having  the  signature  of  the  justice  thereon,  was  but  a 
form,  although  delivered  to  and  acted  upon  by  an  oflBcer  as 
an  execution. 

This  paper,  with  the  return  thereon,  was  certainly  as 
much  a  part  of  the  "record"  of  the  court  as  the  entry  made 
by  the  justice  in  his  docket.  And  the  so-called  execution 
and  return  were  properly  admitted  in  evidence.  Wooters 
V.  Joseph,  137  111.  117;  Greenleaf  on  Evidence,  Vol.  1,  Sec. 
621;  Welsh  v.  Jov,  13  Pick.  477. 

No  execution  having  been  issued  and  returned  no  prop- 
erty found,  the  plaintiff  was  properly  non-suited. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Charles  Eeyenberger  et  al.  v.  Thomas  H.  Rebanks,  Jr.,    1 55-441 
by  Catharine  G.  Bebanks,  his  Next  Friend.  \.^J^\ 

1.  "PRKcncE— Excessive  Damages  Not  Assigned  for  Error. — Exces- 
sive damages  must  be  assigned  as  a  ground  for  a  new  trial  in  the  motion 
for  that  purpose  or  it  can  not  be  assigned  for  error  in  the  Appellate  Court. 

2.  YERDiCT'^-Justifled  by  the  Evidence.— Where  the  verdict  is  justi- 
fied by  the  evidence  it  will  be  sustained. 

8.  Contract— P(Br/ormance  Prevented.— Where  a  person  engages  in 
the  service  of  another  for  a  certain  period,  and  is  discharged  without 
justifiable  cause,  he  will  be  entitled  to  receive  the  wages  he  might  have 
earned. 
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Memorandam. — Assumpsit  for  services.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clippord.  Judge,  presiding.  Decla- 
ration, common  counts;  plea,  general  issue  and  affidavit  of  merits:  trial 
by  jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant 
Heard  in  this  court  at  the  October  term,  1894,  and  affirmed.  Opinion 
filed  December  6,  1894. 

Andrew  L.  Winters,  attorney  for  appellants. 
Charles  E.  Holden,  attorney  for  appellee. 

Mr.  PRESiDiNa  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

This  is  an  action  by  an  employe  to  recover  wages  that  he 
might  have  earned  and  would  have  been  payable  to  him 
had  he  not,  as  he  alleged,  been,  without  justifiable  cause, 
discharged  before  the  expiration  of  the  period  for  which  he 
was  engaged. 

We  are  unitedly  of  the  opinion  that  the  evidence  justified 
the  verdict  of  the  jury,  that  the  plaintiff  was  engaged  for 
one  year  and  that  he  did  not  accept  or  assent  to  his  dis- 
charge. 

It  may  be  the  case  that  the  plaintiff  was,  under  the  evi- 
dence, entitled  to  not  quite  so  large  a  sum  as  he  obtained  a 
judgment  for.  A  majority  of  the  court  are  of  the  opinion 
that  it  not  having  been  assigned  in  the  motion  for  a  new 
trial  that  the  damages  awarded  by  the  jury  were  excessive, 
we  can  not,  if  so  disposed,  set  aside  the  judgment  for  such 
cause.  Kenwood  Bridge  Co.  v.  Dunderdale,  50  111.  App. 
381;  Giffert  v.  McGuern,  60  III.  App.  387. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Chickering-Chase  Brothers  Co.  t.  William  O.DeToll. 

1.  Arbitration— -0/  a  Suit  Pending  in  Court,— When  a  suit  is  pend- 
ing, the  court  has  no  power  to  refer  the  matter  in  dispute  to  arbitrators, 
except  in  the  manner  pointed  out  by  statute,  and  the  arbitrators,  to  whom 
the  matter  is  referred,  can  proceed  only  under  the  order  of  court  as  the 
statute  directs. 


First  District — ^October  Term,  1894.      443 

Chickering-Chase  Brothers  Co.  v.  De  Voll. 

2.  Same — Three  Arbitrators  Required, — ^The  statutes  give  no  author- 
ity to  submit  a  matter  in  suit  to  less  than  three  arbitrators.  One  person 
has  no  right  to  act,  and  an  award  made  by  him  alone,  is  void. 

Memorandnm. — Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
on  i^peal  from  a  justice  of  the  peace;  the  Hon.  Edward  F.  Dun>*e, 
Judge,  presiding;  judgment  entered  upon  an  award;  appeal  to  this 
court.  Heard  at  the  October  term,  1894  Reversed  and  remanded. 
Opinion  filed  December  6,  1894. 

Appellant's  Brief,  W.  J.  La. very,  Attorney. 

It  is  error  for  a  court  to  enter  judgment  on  an  award 
when  it  is  brought  to  the  notice  of  the  court  before  such 
judgment  is  entered  that  the  arbitrator  making  such  award 
has  a  secret  interest  in  favor  of  one  of  the  contesting  parties, 
unless  it  be  shown  to  the  court  that  such  secret  interest  was 
known  to  the  other  contesting  party,  and  he  then  consented 
to  go  on  with  the  arbitration.  Bash  v.  Christian,  77  Ind. 
290;  JEtna  Ins.  Co.  v.  Stevens,  48  111.  31;  Pool  v.  Hennessey, 
39  la.  192. 

The  statute,  chapter  10,  section  1,  points  out  the  man- 
ner in  which,  and  the  number  of  arbitrators  to  whom  any 
suit  pending  may  be  referred.  The  reference  being  a  statu- 
tory right,  must  in  all  respects  comply  with  the  require- 
ments of  the  statute,  and  unless  such  reference  and  the 
award  made  thereunder  comply  with  the  I'equirements  of 
the  statute  the  court  can  not  enter  judgment  thereon.  Low 
et  al.  V.  Nolte,  15  111.  368;  Moody  v.  Nelson  et  al.,  60  111. 
229;  Freeman  Lumber  Co.  v.  Kagsdale,  12  111.  App.  441; 
Martin  v.  Harvey,  12  111.  App.  587;  Bowes  v.  French,  2 
Fairf.  (Me.)  182;  Monosiet  v.  Post,  4  Mass.  532. 

Arbitrators  must  act  together;  each  arbitrator  must  act 
personally;  if  one  refuses  to  act,  the  others  can  make  no 
valid  award.  Kussell  on  Arbitration,  222;  Morse  on  Arbi- 
tration, 151;  Smith  v.  Smith,  28  111.  60. 

Not  only  must  the  arbitrators  personally  act  together, 
but  they  must  all  sign  the  award;  an  arbitrator  can  not,  in 
any  respect,  delegate  his  authority.  iEtna  Ins.  Co.  v.  Ste- 
vens, 48  111.  33. 

The  statute  requires  (see  Section  3  of  Chapter  10,  E.  S.) 
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that  the  arbitrators  shall  be  sworn  before  proceeding  to 
hear  the  matter  in  question;  admittedly,  as  two  of  the  ar- 
bitrators named  were  fictitious  persons,  this  was  not  and 
could  not  be  done  in  this  case.  The  omission  of  such  oath 
is  such  a  fatal  irregularity  that  the  award  will  be  set  aside. 
K  S.,  IIL,  Ch.  10,  Sec.  1;  Fassett  v.  Fassett,  41  Mo.  516; 
Combs  V.  Little,  4  N.  J.  Eq.  310. 

The  arbitrator  undertook  by  said  award  to  allow  costs  to 
himself.  This  he  had  no  right  to  do  under  the  reference, 
and  attempt  to  do  so  is  fatal  to  the  award.  Bond  v.  Fay, 
1  Allen  (Mass.)  212;   Davidson  v.  Starin,  19  Wis.  261. 

An  award  void  under  the  statute  can  not  be  ratified. 
Wiles  V.  Peck,  26  K  Y.  42. 

Appellee's  Brief,  J.  Warren  Pease,  Attorney. 

Defendant  is  estopped  from  alleging  that  award  is  not 
statutory,  inasmuch  as  reference  to  arbitrators  was  by  agree- 
ment.    Partridge  v.  Ryan,  134  111.  252. 

Mr,  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

During  a  trial  of  this  cause  in  the  Circuit  Court  it  was 
suggested  that  the  action  be  referred  to  arbitrators  to  hear 
and  determine  on  the  right  of  the  parties,  and  the  case  was 
referred  to  R.  W.  Cross,  John  Doe  and  Richard  Roe. 

After  the  arbitration  was  closed  appellant  moved  against 
judgment  on  the  award,  setting  out  its  grounds  in  the 
affidavit  of  William  A.  Dodge,  its  manager. 

From  this  affidavit  it  appeared  that  John  Doe  and  Rich- 
ard Roe,  two  of  the  arbitrators,  took  no  part  in  the  arbitra- 
tion, and  that  R.  W.  Cross  signed  his  own  name  and  the 
names  "John  Doe"  and  "Richard  Roe"  to  the  award. 
Appellee  did  not  deny  these  statements. 

Judgment  upon  the  award  having  been  entered,  appellant 
prosecutes  this  appeal. 

When  a  suit  is  pending  the  court  has  no  power  to  refer 
the  matters  in  dispute  to  arbitrators  except  in  the  manner 
pointed  out  by  statute,  and  the  three  arbitrators  to  whom 
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the  matter  has  been  referred  can  only  proceed  under  the 
order  of  the  court,  as  the  statute  directs. 

One  can  not  alone  sit  and  arbitrate  or  make  an  award, 
because  the  statute  directs  that  the  arbitrators  shall  hear 
and  detennine;  that  they  shall  appoint  a  time  and  plac€  for 
hearing;  that  they  may  postpone  such  hearing  from  time  to 
time,  not  extending  beyond  the  next  term  of  the  court  in 
which  the  suit  is  pending;  that  the  arbitrators  shall  be 
sworn,  etc.;  that  the  award  shall  be  drawn  up  in  writing 
and  signed  by  the  arbitrators,  or  a  majority  of  them.  Chap. 
10,  K.  S.  See,  also.  Low  et  al.  v.  Nolte,  15  111.  368; 
Moody  V.  Nelson  et  al,  60  111.  229;  Freeman  Lumber  Co. 
V.  Eagsdale,  12  111.  App.  441;  Russell  on  Arbitration,  222; 
Morse  on  Arbitration,  151;  Smith  v.  Smith,  28  111.  60. 

November  27,  X893,  the  cause  was  submitted  to  arbitra- 
tion; this  was  at  the  November  term.  December  9th,  Cross, 
who  alone  acted,  appointed  December  9th  as  the  day  for 
hearing;  he  then  commenced  to  hear,  concluding  his  hearing 
February  7,  1894.  Meanwhile  the  next,  the  December 
term  of  the  Circuit  Court  had  passed,  and  his  hearing  was 
concluded  during  the  January  term  and  filed  at  the  Febru- 
ary term  of  that  court. 

One  arbitrator  had  no  power  either  to  alone  hear  or 
award. 

If  it  be  suggested  that  John  Doe  and  Richard  Roe  are 
fictitious  persons,  a  thing  we  can  not  know,  the  reply  is 
that  the  statute  gives  no  authority  to  submit  a  matter  in 
suit  to  one  person  as  an  arbitrator. 

The  judgment  of  the  Circidt  Court  is  reversed  and  the 
cause  remanded. 


Baniel  Stern  v.  Peter  Yl.  Tuch. 

1.  Itiffrsucnoss— Proposition  of  Law  as  to  Preponderance  of  Evi- 
dence,— An  instruction  which  tells  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  has  sworn  positively  that  the 
defendant  promised,  etc.,  and  that  the  defendant  has  sworn  just  as 
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positively  that  he  did  not  promise  so  to,  etc.,  and  if  they  further  find 
from  the  consideration  of  all  the  evidence  in  the  case  that  the  testimony 
of  the  defendant  is  entitled  to  as  much  credit  as  that  of  the  plaintiff  and 
corroborated  to  the  same  extent  as  to  that  point,  then  they  should  find 
for  the  defendant,  is  bad. 

2.  Excessive  Damages— Question  o/,  Can  Not  he  First  Haiaedin  the 
Appellate  Court, — ^When  the  question  as  to  excessive  damages  has  not 
been  assigned  as  a  ground  for  a  new  trial,  it  can  not  be  raised  on  appeal 
in  the  Appellate  Court. 

Memorandam. — Assumpsit  for  services.  In  the  Superior  Court  of 
Cook  County;  the  Hon.  James  Gogoin,  Judge,  presiding.  Declaration, 
common  counts;  plea,  general  issue;  trial  by  jiu^;  verdict  and  judg- 
ment for  plaintiff;  appeal  by  defendant.  Heard  in  this  coturt  at  the 
October  term,  1804,  and  affirmed.    Opinion  filed  December  6,  1804. 

Wagner  &  Kendig,  attorneys  for  appellant. 
Arnold  Tripp,  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  op  the 
Court. 

In  the  summer  of  1892,  the  appellee  was  at  work  as  a 
jeweler  foreman  for  one  Joseph  Stern  at  a  weekly  salary  of 
thirty  dollars.  "While  so  engaged,  the  appellant,  who  was 
a  brother  of  Joseph,  levied  an  execution  in  his  own  favor 
and  against  Joseph  upon  the  jewelry  store  of  Joseph,  in 
which  appellee  was  engaged.  Among  the  effects  in  the 
store  was  a  quantity  of  unfinished  jewelry  that  was  not 
levied  upon.  There  is  evidence  that  tends  to  show  that  the 
appellant  felt  an  interest  in  {preserving  the  business  that 
had  been  carried  on  by  his  brother,  and  that  he  directed 
appellee  to  go  on  and  finish  up  the  work  that  was  un- 
finished and  to  take  in  anj^^  new  work  that  might  be  offered, 
and  that  he,  the  appellant,  w^ould  pay  him  the  same  salary 
that  Joseph  Stern  had  been  paying  him.  The  appellee 
worked  right  along  in  that  way  and,  as  he  testified,  under 
that  direction  of  appellant,  for  ten  weeks,  and  this  suit  was 
to  recover  for  such  services,  and  resulted  in  the  Superior 
Court  in  a  verdict  and  judgment  for  three  hundred  dollars, 
pb^ng  the  full  amount  claimed. 
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There  was  a  conflict  in  the  evidence  as  to  what  the  agree- 
ment was  between  appellant  and  appellee,  but  the  verdict 
has  settled  that  question. 

It  is  not  contended  that  any  improper  evidence  was  ad- 
mitted, but  it  is  urged  that  proper  evidence  was  rejected. 
It  would  unnecessarily  extend  this  opinion  to  refer  in  detail 
to  the  rejected  evidence,  and  is  enough  to  say  that  from  an 
examination  of  such  portions  of  it  as  counsel  has  directed 
our  attention  to,  we  are  satisfied  the  rulings  of  the  court  be- 
low were  correct.  What  was  offered  was  immaterial  and 
irrelevant  to  the  real  issue  in  the  case,  which  w-as  simply 
what  was  the  contract  between  the  parties. 

It  is  next  urged  that  the  only  instruction  given  for  the 
plaintiff  was  improper.  It  was  as  follows  :  "  If  the  jury 
believe  from  the  evidence  that  the  defendant  hired  the 
plaintiflf  to  perform  certain  work  and  labor  for  him,  the  de- 
fendant, then  your  verdict  must  be  for  the  plaintiflf,  and 
you  will  assess  the  plaintiff's  damages  at  such  a  sum  as 
you  shall  believe  from  the  evidence  the  plaintiflf  is  en- 
titled to." 

The  instruction  as  an  independent  proposition  is  defective 
in  omitting  reference  to  performance  by  the  plaintiflf,  but  it 
is  not  here,  and  was  not  below,  disputed,  that  appellee  did 
whatever  work  his  contract  with  appellant,  whatever  that 
contract  may  have  been,  required  of  him. 

The  controversy  was  not  as  to  the  fact  whether  appellee 
performed  what  he  contracted  to  do,  but  was  as  to  what 
that  contract  was,  and  so  the  instruction,  although  not  em- 
bracing the  whole  legal  proposition,  should  not  be  allowed 
to  reverse  the  cause. 

The  next  error  urged,  is,  that  an  instruction  oflfered  by 
the  appellant  was  not  given.  That  instruction  was  as  fol- 
lows: 

"  The  jury  are  instructed  that  if  you  believe  from  the  evi- 
dence that  the  plaintiflf  has  sworn  positively  that  the  defend- 
ant promised  to  pay  him  for  the  time  he  spent  at  the  jewelry 
factory  while  it  was  in  the  hands  of  the  sheriff,  and  that  the 
defendant  has  sworn  just  as  positively  that  he  did  not  prom- 
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ise  so  to  pay  the  plaintiff,  and  if  you  further  find  from  the 
consideration  of  all  the  evidence  in  the  case  that  the  testi- 
mony of  the  defendant  is  entitled  to^  as  much  credit  as  that 
of  the  plaintiff  and  corroborated  to  the  same  extent,  then 
you  should  find  for  the  defendant/' 

That  instruction  follows  a  form  given  in  Sackett's  Instruc- 
tions (2d  Ed.)  p.  40,  and  has  been  expressly  condemned  by  the 
Supreme  Court,  in  Johnson  v.  The  People,  140  111.  350, 
where  a  former  decision  sustaining  the  instruction  was 
overruled.     Same  case,  40  111.  App.  382. 

The  other  objections  to  the  judgment  are  answered  by  the 
verdict  of  the  jury,  except  as  to  the  judgment  being  for  too 
much.  It  is  not  unlikely  that  the  verdict  was  for  too  much 
by  the  sum  of  $25  given  by  the  appellant  to  appellee,  either 
as  a  present  or  to  apply  on  compensation  for  service?,  and 
perhaps  by  a  further  sum  of  $30  received  by  appellee,  but 
excessive  damages  was  not  assigned  as  a  ground  for  a  new 
trial,  and  it  is  a  familiar  rule  that  unless  so  assigned,  the 
question  can  not  be  first  raised  on  an  appeal;  the  reason 
being  that  whatever  could  have  been  corrected  in  the  court 
below,  either  by  a  change  in  the  verdict  or  judgment  by  the 
trial  court,  or  by  a  remitittur  by  the  adverse  party,  must 
there  be  first  presented,  in  order  that  an  opportunity  may 
there  be  had  to  correct  the  error.  The  judgment  will  be 
affirmed. 


Andrew  P.  Callahan  y.  Lonis  Haas>  for  nse  of  Willard 

G.  Smith. 

1.  Certiorari— TTTi^rc  it  Will  Not  Lie. —A  defendant  who  was  not 
indebted  to  the  plaintiff,  but  being  the  manager  of  an  incorporated 
company,  which  was  so  indebted,  understood  when  the  summons  was 
served  upon  him,  that  it  was  as  manager  of  che  company.  He  learned 
his  mistake  when  it  was  too  late  to  appeal  in  the  ordinary  way,  and  un- 
dertook to  do  so  by  certiorari,  but  the  court  properly  quashed  the  writ 
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Memorandum. — Certiorari.  Appeal  by  the  relator  from  an  order  of 
the  County  Court  of  Cook  County,  quashing  the  writ;  the  Hon.  Frank 
Scales,  Judge,  presiding.  Served  in  this  court  at  the  October  term, 
1894,  and  affirmed.    Opinion  filed  December  6,  1894. 

C,  Porter  Johnson  and  V,  A.  Wright,  attorneys  for 
appellant,  * 

WiLLARD  C.  Smith,  attorney  for  appellee. 

Mr,  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued  the  appellant  before  a  justice,  and  the 
summons  was  duly  served,  but  the  appellant  being  the  man- 
ager of  the  Prussing  Vinegar  Company,  and  the  company 
being  indebted  to  Hass,  and  the  appellant  not,  he  understood 
and  believed  that  the  summons  was  served  upon  him  as  the 
manager,  notified  the  attorney  of  the  company,  and  only 
learned  his  mistake  when  it  was  too  late  to  appeal  from  the 
judgment  of  the  justice,  so  he  undertook  to  appeal  by  cei^ti- 
orari;  but  the  court,  after  granting  his  petition,  quashed  the 
writ  of  certiorari^  and  from  that  action  this  appeal  is  prose- 
cuted. 

The  petition,  even  as  the  appellant  desired  to  amend  it 
(which  the  court  refused  to  allow),  stated  no  fact  by  which 
he  was  induced  to  understand  and  believe  that  the  suit  was 
against  the  company,  beyond  the  respective  relations  of  the 
company,  the  appellant  and  the  appellee,  and  that  the  con- 
stable at  the  time  of  serving  the  appellant  asked  him  if  he 
was  the  officer  of  the  company. 

His  inattention  to  the  suit  is  without  legal  excuse.  If  he 
listened  to  the  reading  of  the  summons,  he  heard  that  he 
was  summoned,  and  his  conclusion  that  the  company  was 
sued  was  without  warrant.  Harding  v.  Peal,  44:  111.  App. 
344;  Stocking  v.  Knight,  19  111.  App.  501;  Damstedter  v. 
Armour,  17  111.  App.  285. 

We  need  not  discuss  whether  a  petition  for  a  certiorari 
may  be  amended;  the  proposed  amendment  would  have 
been  unavailing.    The  judgment  is  affirmed* 

Vol.  LY  » 
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Robert  W.  Campion^  Assignee  of  Sarah  Gottlieb^  t. 

Lesser  Friedberg. 

1.  Monet  Paid  fob  the  Use  op  Another  —Amount  cf  Recovery. — 
Where  a  defendant  procures  a  third  party  to  buy  a  judgment  rendered 
against  him,  such  person  can  recover  of  such  defendant  only  the  amount 
of  money  by  him  paid  for  the  judgment,  notwithstanding  he  takes  an 
assignment  of  the  judgment  to  himself. 

2.  Money  Ordered  Paid  in  Covrt— To  Satisfy  a  Judfftnent.^WherQ 
a  party  refuses  to  accept  money  directed  to  be  paid  in  order  to  satisfy  a 
judgment,  the  court  may  direct  the  money  to  be  paid  into  court,  which 
being  done,  it  may  order  the  judgment  to  be  satisfied. 

Memorandum. — ^Writ  of  capias  ad  satisfaciendum.  Appeal  from  an 
order  of  the  Superior  Court  of  Ckx>k  County,  directing  a  balance  found 
due  from  the  defendant  be  paid  into  court;  that  the  writ  be  quashed 
and  the  judgment  satisfied;  the  Hon.  James  Goooin,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1894,  and  affirmed.  Opinion 
filed  December  6,  1894. 

Olson,  Frazibb  &  Bantle,  attorneys  for  the  appellant. 
B.  M,  Shaffkeb,  attorney  for  appellee. 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the 
Court. 

A  judgment  in  an  action  on  the  case  was  recovered  against 
the  appellee  by  one  Sarah  Gottlieb  for  $250,  and  after  a 
payment  thereon  of  $75,  was  by  her  assigned  to  the  appel- 
lant for  a  consideration  of  $65. 

After  the  judgment  was  assigned  the  further  sum  of  $35 
was  paid  by  appellee  to  apply  on  an  execution  that  was 
issued  against  his  property. 

On  May  12, 1894,  a  ca.  sa.  was  issued  against  the  body 
of  the  appellee,  which  was  executed  by  reading  the  same  to 
him  and  committing  him  to  jail. 

Thereupon  the  appellee  filed  his  verified  petition  praying 
that  the  ca,  sa,  be  quashed,  and  the  judgment  satisfied  upon 
payment  by  him  of  a  further  sum  of  $30  and  interest  and 
costs. 
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To  that  petition  the  appellant  appeared  and  filed  his 
answer  and  affidavit  in  opposition  thereto. 

The  petition  showed  that  one  George  R.  Grant,  since  de 
ceased,  was  the  attorney  of  the  petitioner,  Lesser  Fried- 
berg, in  the  suit  and  proceedings  wherein  the  said  judgment 
was  recovered,  and  that  he  was  such  attorney  at  the  time 
the  said  judgment  was  assigned  to  appellant,  and  that  the 
money  that  was  paid  for  the  judgment  was  paid  for  his. 
Grant's,  benefit  and  at  his  request;  that  the  petitioner  had 
paid  on  account  of  the  said  judgment  after  it  had  been  so 
purchased  the  sum  of  $35,  and  that  he  had  since  his  arrest 
tendered  to  appellant  the  sum  of  $30  remaining  unpaid  on 
said  judgment  together  with  the  interest  thereon  and  costs 
of  suit,  which  tender  had  been  refused. 

The  matter  coming  on  to  be  heard  upon  the  petition  and 
answer  thereto  and  proofs  in  support  thereof,  it  was  made 
to  appear  that  appellant  had,  after  the  death  of  said  Grant, 
filed  a  sworn  claim  in  the  Probate  Court  of  Cook  Countv, 
where  the  estate  of  said  Grant  was  being  administered, 
against  said  Grant's  estate  for  $65  paid  by  appellant  at  the 
request  of  and  for  said  Grant,  for  the  said  judgment,  which 
claim  was  disallowed  by  said  court. 

Sundry  other  matters,  both  in  support  and  in  denial  of 
said  petition,  were  made  to  appear,  but  are  not  necessary  to 
be  repeated. 

And  the  Superior  Court  thereupon  entered  an  order  find- 
ing that  the  allegations  of  the  petition  had  been  proved,  and 
that  the  petitioner  had  tendered  to  appellant  the  sum  of 
$36.75,  and  that  the  appellee  had  deposited  with  the  clerk 
of  said  court  the  sum  of  $36.75,  and  further  ordered  that 
the  execution  be  quashed  and  that  the  clerk  satisfy  the  judg- 
ment of  record. 

This  appeal  is  from  that  order. 

On  the  merits  we  think  the  order  was  correct.  It  is  not 
seriously  denied  but  that  Mr.  Grant  was  the  attorney  of 
appellee  at  the  time  the  judgment  against  him  was  rendered 
and  so  continued  up  to  and  until  after  the  judgment  was 
assigned  to  appellant,  and  that  appellant  knew  it,  nor  that 
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the  judgment  was  bought  by  appellant  for  and  at  the  re- 
quest of  Grant. 

Such  being  the  fact  it  is  not  necessary  to  cite  authorities 
that  appellant  could  recover  from  appellee  only  so  much  as 
he  paid  for  the  judgment.  And  we  think  the  court  had  the 
power  to  hear  proofs  and  to  enter  the  order  that  was 
entered.    Morris  v.  Thomas,  17  111.  112. 

The  court  certainly  had  the  power  to  determine  upon  the 
petition,  answer  and  proofs,  whether  the  petitioner  was  en- 
titled to  be  discharged,  and  it  is  but  a  logical  result  that  a 
discharge  should  be  ordered  upon  compliance  by  petitioner 
with  a  further  order  of  the  court.  Where  a  party  refuses 
to  accept  money  directed  to  be  paid  in  order  to  satisfy  a  writ, 
the  court  may  well  direct  the  money  to  be  paid  into  court, 
and,  that  being  done,  order  the  judgment  to  be  satisfied. 

As  to  whether  the  amount  of  $36.75  was  the  exaot  balance 
that  was  due  to  appellant  can  not  now  be  questioned.  It  is 
clearly  not  far  from  right.  The  appellant  was  not  entitled 
to  recover  the  costs  on  the  original  judgment.  He  could, 
as  already  said,  only  recover  the  amount  he  paid,  which  was 
$65,  and  on  that  amount  $35  was  paid  before  the  ca.  sa.  was 
issued. 

The  record  does  not  show  that  any  exception  was  taken 
below  to  the  amount  found  by  the  court  as  remaining  due 
on  the  judgment.  The  specific  items  omitted,  if  any,  in  the 
court's  calculation  should  have  been  pointed  out,  so  that 
they  might  have  been  added  there,  and  if  refused,  an  excep- 
tion to  the  refusal  should  have  been  taken. 

Upon  the  whole  record  the  judgment  of  the  Superior 
Court  will  have  to  be  affirmed. 


f  55  4521      Helen  B.  M.  Pulling  y.  The  Travelers'  Insurance 
^~^i  Company. 
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I IJ  ^2  1,  Insurance— For/ciYure  of  Policy. —Where  the  insured  gave  a  note 
55  ^^i  payable  on  demand  for  his  annual  premium,  and  the  insurer  depends 
82  1421    upon  the  fact  of  the  non-payment  of  the  note  as  a  ground  for  forfeiting 

the  policy,  the  burden  of  proof  is  upon  the  insurer  to  show  a  demand  of 

the  insured  for  the  amount  of  the  note. 
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2.  Tender  op  Payment— Tb  Save  a  Forfeiture  of  a  Policy  of  Insur- 
ance.— If  an  actual  production  of  the  money  and  showing  is,  under 
ordinary  circumstances,  necessary  to  make  an  offer  to  pay  a  premium 
effectual,  the  peremptory  refusal  to  take  the  money  dispenses  with  its 
production. 

3.  Payment  of  Premiums — Refusal  to  Accept,  etc. — A  refusal  to  ac- 
cept a  payment  of  an  annual  premium  on  the  ground  that  the  policy  is 
forfeited,  with  the  declaration  that  no  further  payment  of  premium 
would  be  accepted,  dispenses  with  all  further  effort  or  readiness  to  pay. 

4.  Promissory  Notes — Payable  on  Demand — When  D?ie.— While  a 
note  payable  on  demand  is  considered  due  without  a  demand  in  fact,  so 
that  an  action  can  be  maintained  upon  it,  and  the  statute  of  limitations 
will  run  against  it,  the  same  rule  does  not  apply  to  a  note  given  for  the 
purpose  of  extending  a  term  of  credit,  and  the  term  of  credit  being  at 
the  option  of  the  holder,  if  a  forfeiture  ia  to  follow,  an  actual  demand  or 
notice  in  some  way  that  payment  is  wanted  must  be  shown. 

Memorandum. — Action  on  policy  of  insurance.  In  the  Superior  Court 
of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Dec- 
laration, special  count  on  life  policy  and  common  counts;  plea  of  gen- 
eral issue  with  notice  of  special  matters  relied  on  for  defense:  1.  The 
policy  of  insurance  was  forfeited  for  non-payment  of  premiums  specified 
therein.  2.  Policy  was  forfeited  for  non-payment  of  premium  note  given 
for  the  premium  which  matured  July  15,  1880.  8.  No  subsequent  pre- 
mium on  said  policy  was  ever  paid,  tendered  or  offered.  4.  No  premium 
on  said  policy  was  paid,  tendered  or  offered  in  and  for  the  year  in  wliich 
the  insured  is  said  to  have  died.  5.  Consideration  for  promise  con- 
tained in  said  policy  wholly  failed  by  reason  of  non-payment  of  premiums 
specified  in  said  policy  and  insurance  company  became  wholly  dis- 
charged from  any  liability  upon  or  under  same.  Trial  by  the  court 
without  a  jury;  finding  and  judgment  for  defendant;  appeal  by  plaintiff. 
Heard  in  this  court  at  the  October  term,  1894.  Reversed  with  a  finding 
of  facts.    Opinion  filed  December  6,  1894. 

Appellant's  Brief,    St.  John,   Fkench   &  Merriam, 

Attorneys. 

A  policy  can  not  be  forfeited  for  non-payment  of  the 
premium  note.  Public  policy  forbids  that  an  insurance 
policy  should  be  forfeited  for  the  non-payment  of  the  note 
given  for  the  premium,  where  the  policy  or  premium  receipt 
has  been  delivered,  certifying  that  the  premium  has  been 
paid,  although  the  policy  should  provide  that  "  if  any  note 
given  for  the  payment  of  the  premium  or  any  part 
thereof,  should  not  be  paid  on  or  before  the  date  specified 
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for  the  payment  of  the  same,  then  the  policy  should  cease  and 
determine."  Ills.  Cent.  Ins.  Co.  v.  Wolf,  37  111.  354;  Provi- 
dent Life  Ins.  Co.  v.  Fennell,  49  111.  180;  Groft  v.  Teutonia 
Life  Ins.  Co.  v.  Anderson,  77  111.  384;  Mich.  Mut.  Ins.  Co.  v. 
Bowes,  42  Mich.  19;  Tabor  v.  Mich.  Mut.  Ins.  Co..  44  Mich. 
324;  Douglass  v.  Knickerbocker  Life  Ins.  Co.,  83  N.  Y.  492. 

Forfeitures  are  odious  in  the  law,  and  the  burden  lies 
upon  him  who  asserts  it  to  fully  prove  a  state  of  facts  justi- 
fying it.  Knickerbocker  Life  Ins.  Co.  v.  Norton,  6  Otto 
234;  City  of  Chicago  v.  Kurapft,  45  111.  90;  Bullock  v. 
Geomble,  45  111.  281;  Voris  v.  Renshaw,  49  111.  425;  Hart- 
ford Fire  Ins.  Co.  v.  Walsh,  54  lU.  164;  Palmer  v.  Ford,  70 
111.  369. 

Forfeitures  not  being  favored  in  the  law,  slight  evidence 
of  a  waiver  is  sufficient.  Lyon  v.  Travelers'  Ins.  Co.,  65 
Mich.  141. 

By  its  pleading  the  appellee  claims  the  offer  of  payment 
was  unavailing  because  it  was  not  made  as  a  formal  tender 
and  the  tender  was  not  kept  good,  and  the  money  was  not 
deposited  in  court. 

This  is  not  a  case  involving  the  question  of  legal  tender. 
Ifr  is  one  where  the  debtor  was  excused  from  making  any 
tender  at  all. 

Tender  to  one  who  announces  in  advance  that  he  will  not 
receive  it  is  unnecessary.  McPherson  v.  Nelson,  44  111.  124; 
Thayer  v.  Meeker,  86  111.  470;  2  Greenleaf  on  Evidence,  Sec. 
603;  Dorsey  v.  Barber,  Little's  Select  Cases,  204,  p.  12,  Am. 
Decisions,  296. 

The  positive  declaration  of  one  to  whom  money  is  to  be 
paid  within  a  certain  time,  that  he  will  not  receive  it,  will 
excuse  a  tender  of  the  money,  provided  the  declaration  is 
made  before  the  expiration  of  the  time.  Dorsey  v.  Barbee, 
12  Am.  Dec.  296;  Lacy  v.  Wilson,  24  Mich.  479. 

The  production  of  the  money  is  dispensed  with,  if  the 
party  is  ready  and  willing  to  pay  the  same,  and  is  about  to 
produce  it,  but  is  prevented  by  the  creditor  declaring  that 
he  will  not  receive  it.  McPherson  v.  Nelson,  44  111.  144; 
Dorsey  v<  Barbee,  12  Am.  Dec.  296 ;  Hith  v.  The  Insurance 
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Co.,  10th  Ins.  Law  Journal  223;  Plicher  v.  New  York  Life  Ins. 
Co.,  10  Ins.  Law  Journ^ll  312;  Lacy  v.  Wilson,  24  Mich.  479. 

He  who  prevents  anything  being  done  shall  'not  avail 
himself  of  the  non-performance  thus  occasioned.  Beebe  v. 
Whitehead,  Breese  174 ;  Meyers  v.  Geer,  59  111.  436 ;  People 
ex  rel.  v.  Olden,  82  111.  93. 

The  only  object  of  a  strict  tender,  and  keeping  the  same 
good,  is  to  stop  interest  and  costs.  Thayer  v.  Meeker,  86 
III  470. 

When  the  declaration  contains  no  averment  of  tender,  but 
an  averment  of  a  readiness  and  willingness  to  perform,  the 
plaintiff  need  only  show  such  readiness  and  willingness  to 
perform,  and  a  tender  need  not  be  proved.  McPherson  v. 
Nelson,  44  111.  124;  Swift  v.  Lewis,  28  Conn.  110. 

Tender  of  payment  or  payment  is  not  necessary  where 
the  company  has  already  declared  the  policy  forfeited  or 
has  done  anything  tantamount  to  a  declaration  on  their  part 
that  they  will  not  receive  it  if  tendered.  May  on  Insur- 
ance (edition  of  '91),  Sec.  58,  et  seq,;  Shaw  v.  Republic  Life 
Ins.  Co.,  69  N.  T.  286 ;  Meyer  v.  Knickerbocker  Life  Ins. 
Co.,  73  N.  T.  516 ;  Missell  v.  The  Globe  Mutual  Life  Insur- 
ance Company,  76  N.  Y.  115 ;  Whitehead  v.  New  York  Life 
Ins.  Co.,  102  N.  Y.  143;  Hight  et  al.,  Adm'rs,  v.  Continental 
Life  Ins.  Company,  10  Insurance  Law  Journal,  page  223 ; 
Shaw  V.  Republic  Life  Insurance  Company,  69  N.  Y.  286 ; 
Missell,  Adm'r,  v.  The  Globe  Mutual  Life  Insurance  Com- 
pany, 76  N.  Y.  1 15 ;  Plicher  v.  N.  Y.  Life  Ins.  Co,,  10  Ins. 
Law  Journal,  312. 

Silence  and  inaction  must  amount  to  an  estoppel  to  be  of 
any  force,  and  silence  will  not  amount  to  an  estoppel,  unless 
the  other  party  is  thereby  induced  to  act,  and  does  act  in 
such  a  manner  as  to  alter  its  condition  in  some  way  to 
its  prejudice.  Knoeble  v.  Kircher,  33  111.  300;  Hepner  v. 
Vandolah,  57  111.  620. 

Appellee*s  Brief,  C.  C.  Bonney  and  Lyman  M.  Paine, 

Attorneys. 

The  form  of  the  plea  of  tender  requires  the  pait}'^  to  say 
that  he  now  brings  the  same  money  into  court  ready  to  be 
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paid  to  the  other  party  if  he  will  accept  the  same.  Thomp- 
son V.  Knick.  Ins.  Co.  104  U.  S.  260;  Hartford  Life  I.  Co. 
V.  Unsell,  144  U.  S.  447. 

Greenleaf  says :  "  If  the  tender  was  of  money  it  is  pleaded 
with  the  averment  that  the  defendant  was  always  and  still 
is  ready  to  pay  it,  and  the  money  is  produced  in  court." 
And,  "  To  support  the  issue  of  a  tender  of  money  it  is  nec- 
essary for  the  defendant  to  show  that  the  precise  sum,  or 
more,  was  actually  produced  in  current  money,  such  as  is 
made  a  legal  tender  by  statute,  and  actually  offered  to  the 
plaintiff." 

"  It  must  appear  that  the  money  or  other  thing  tendered 
was  actually  produced  to  the  creditor." 

"  Great  importance  is  attached  to  the  production  of  the 
money,  as  the  sight  of  it  may  tempt  the  creditor  to  yield 
and  accept  it."     2  Greenleaf  Ev.,  Sees.  600,  601,  602. 

"  A  contract  of  life  insurance  is  one  of  a  peculiar  nature. 
*  *  *  The  stability  and  permanency  of  the  company 
depend,  first,  upon  an  adequate  premium  being  demanded; 
secondly,  upon  its  being  paid,  or  sufficiently  secured  so  that 
the  company  shall  not  run  a  risk  on  lives  any  further  than 
each  one  contributes  his  just  proportion  to  the  funds  of  the 
company.".  Bliss  on  Insurance,  Sec.  181;  Ind.  Mutual  F. 
Ins.  Co.  V.  Conner,  6  Ind.  170;  Beadle  v.  Chenango  Co. 
Mutual  Ins.  Co.,  3  Hill  (N.  Y.)  161. 

If  a  note  be  given  for  an  unpaid  premium,  it  is  only  con- 
ditional or  qualified  payment,  and  the  policy  fails  unless  the 
note  is  paid  when  due.  Bliss  on  Insurance,  Sec.  179,  citing 
Pill  V.  Berkshire  L.  I.  Co.,  100  Mass.  500, 

The  policy  and  the  premium  receipts  in  this  case  expressly 
notify  the  insured  that  nothing  but  payment  of  the  premi- 
ums in  money  will  keep  the  policy  in  force.  The  receipt  is 
therefore  merely  prima  facie  evidence  of  payment.  Cooke 
on  Life  Ins.  173. 

An  unsuccessful  demand  of  payment  can  not  be  construed 
into  an  abandonment  and  waiver  of  any  of  the  terms  and 
conditions  of  a  note  or  policy,  or  as  an  alteration  of  the  con- 
tract in  any  particular.  Bliss  on  Insurance,  Sec.  185,  citing 
Baker  v.  Union  L.  Ins.  Co.,  43  N.  Y.  283. 
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There  is  no  such  waiver  of  the  forfeiture  for  non-pa j^raent 
of  the  premium  as  serves  to  keep  alive  the  policy,  though 
the  company  not  only  demands  the  premium,  but  sues  for 
it,  unless  the  demand  is  acceded  to  by  the  insured  and  pay- 
ment made.  Bliss  on  Insurance,  Sec.  187,  citing  Edge  v. 
Duke,  18  L.  J.  Ch.  183. 

'*  The  note  and  policy  are  to  be  construed  together,  and 
the  note  declares  that  it  is  embraced  within  the  conditions 
of  the  policy  in  reference  to  forfeiture.  The  acknowledg- 
ment of  payment  in  the  policy  is  always  open  to  explana- 
tion by  proof  of  the  actual  facts."  Pitt  y.  Berkshire  Life 
Ins.  Co.,  100  Mass.  500. 

"Where  two  instruments  are  executed  as  parts  of  the 
same  transaction  and  agreement,  whether  at  the  same  or 
different  times,  they  will  be  taken  and  construed  together." 
Stacey  v.  Kandall,  17  111.  466. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

January  15,  1873,  the  appellee  insured  the  life  of  Howell 
G.  Pulling  in  the  sum  of  ten  thousand  dollars,  payable  to 
the  appellant,  his  wife.  Among  the  conditions  of  the 
policy  was :  "  Third.  That  this  policy  shall  not  take  ef- 
fect until  the  advance  premium  hereon  shall  have  been 
paid,  during  the  lifetime  of  the  person  whose  life  is  hereby 
insured,  and  that  if  any  subsequent  premium  on  this  policy, 
or  any  installment  thereof,  or  any  note  given  for  the  pre- 
mium, or  any  part  thereof,  shall  not  be  paid  on  or  before  the 
day  specified  for  the  payment  of  the  same,  then  this  policy 
shall  cease  and  determine,  and  this  company  shall  not  be 
liable  for  the  payment  of  the  sum  insured  herein,  nor  of 
any  part  thereof  except  as  hereinafter  provided;  and  that 
no  premium  hereon  shall  be  considered  as  paid  unless  a  re- 
ceipt shall  have  been  given  therefor  signed  by^  the  president 
or  secretary  of  the  company."  Also:  "  Note.  Agents  of 
the  company  are  not  authorized  to  make,  alter  or  discharge 
contracts,  or  waive  forfeitures." 

Then  upon  the  back  of  the  policy  was  indorsed :  "  Spe- 
cial notice.   To  the  policy  holder :   The  premiums  upon  this 
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policy  are  due  and  payable  at  the  office  of  the  company  in 
Hartford,  Conn.,  and  the  only  evidence  of  the  payment  of 
the  same  that  will  be  recognized .  by  the  company  as  valid 
and  binding,  is  a  receipt  signed  by  the  president  or  secretary 
of  the  company.  For  the  convenience  of  the  policy  holder, 
the  agent  through  whom  this  policy  was  issued  or  last  re- 
newed, will  be  furnished  with  the  proper  receipts  to  be  de- 
livered to  the  policy  holder  on  payment  of  the  premium; 
and  the  policy  holder  is  hereby  explicitly  notified  that  the 
possession  of  the  receipts  for  premiums  issued  from  the 
home  office,  and  signed  by  the  president  or  secretary  of  the 
company,  is  the  only  evidence  of  the  policy  holder  of  the 
authority  of  any  agent  to  collect,  or  receive  any  premium 
on  account  of  this  policy." 

Attached  to  this  policy,  but  not  a  part  of  it,  was  what  is 
usually  known  as  an  accident  policy,  called  in  this  case  an 
indemnity  contract,  for  the  benefit  of  Howell  G.  Pulling 
himself,  in  which  the  appellant  had  no  legal  interest. 

The  premiums  were  paid  until  July  15,  1880.  Then 
Howell  G.  Pulling  gave  to  the  local  agent  a  note  as  follows : 

''  $121.54.  Chicago,  111.,  July  15,  1880. 

On  demand,  after  date,  I  promise  to  pay  to  the  order  of 
the  Travelers'  Insurance  Company,  of  Hartford,  Connecticut, 
one  hundred  twenty-one  and  fifty-four  one-hundredths  dol- 
lars, at  177  La  Salle  street,  for  value  received.  It  is  expressly 
stipulated  that  the  payment  in  full  of  this  note  at  its  maturity 
is  absolutely  essential  to  the  renewal  of  the  policy  No.  16,804, 
and  that  in  case  this  note  is  not  so  paid  at  maturity,  the 
said,  The  Travelers'  Insurance  Company,  shall  be  wholly  re- 
leased from  any  claim  or  demand  whatever  on  said  policy 
and  the  same  shall  become  null  and  void  and  of  no  effect. 

H.  G.  Pulling." 

For  which  the  agent  gave  him  a  receipt  as  follows : 

"  (Combined.)  Form  110. 

Renewal  Receipt — Life  Department. 

The  Travelers'  Insurance  Company,  Hartford,  Conn. 
Policy  No.  15,804.  Premium  $121.54. 

Received  $121.54,  continuing  in  force  Policy  No.  15,804 
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with  indemnity  contract  thereto  attaxjhed,  on  life  of  Howell 
G.  Pulling,  for  six  months  from  the  15th  day  of  July,  1880. 

Rodney  Dennis,  Secretary. 

Countersigned  at  Chicago,  this  15th  day  of  July,  1880. 
J.  H.  Nolan,  General  Agent." 

This  note  was  never  'paid,  nor  was  any  subsequent  pre- 
mium. Howell  G.  Pulling  lived  until  January  13,  1890. 
No  question  is  made  as  to  his  death,  notice  and  proofs,  but 
only  whether  the  policy  payable  to  the  appellant  was  in 
force  at  the  time  of  the  death. 

A  clerk  of  the  local  agent  testified  in  answer  to  questions 
as  to  making  a  demand  on  Howell  G.  Pulling  of  payment 
of  the  note,  "I  made  demand, and  it  was  some  time  during 
the  month  of  July.  One  instance  I  remember  of  taking 
this  (the  note)  and  meeting  Mr.  Pulling  and  asking  him  for 
the  money  on  it.  It  was  July,  1880.  Some  time  after  it 
(the  note)  was  made.  Some  time  between  that,  and  as  I 
remember  it,  the  first  of  August,  I  saw  him  over  on  Michi- 
gan avenue.  I  think  it  was  the  old  Gardner  House.  I 
have  no  recollection  of  going  there  (to  the  Sherman  House) 
now." 

On  the  note  was  a  pencil  memorandum  in  the  handwrit- 
ing of  the  clerk,  "  May  be  in  town  arid  will  be  at  Sherman 
House  at  4:30  to-day,"  of  which  he  could  give  no  explana- 
tion, and  to  which  he  had  put  no  date. 

This  is  very  vague  and  indefinite  evidence  of  a  demand  on 
which  a  forfeiture  of  a  ten  thousand  dollar  policy  is  to  be 
based.  No  time,  no  conversation,  not  a  word  of  what  was 
said,  no  presentation  of  the  note,  and  a  very  uncertain  fix- 
ing of  any  place.  It  is  proved  that  when  the  next  pre- 
mium would  have  been  due,  in  January,  1881,  a  friend  of 
Howell  G.  Pulling,  at  his  request,  went  to  the  office  of  the 
local  agent,  with  the  money  in  his  possession,  and  there,  to 
the  agent,  offered  to  pay  both  premiums,  that  of  the  then 
last  July  and  the  one  which,  if  the  policy  was  in  force,  was 
then  due;  but  the  offer  was  refused  and  the  money  rejected, 
on  the  ground  that  the  policy  was  forfeited. 

In  July,  1881,  when  the  next  semi-annual  premium  would 
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have  been  due,  had  the  policy  remained  in  force,  Howell  G. 
Pulling  went  with  the  money  and  ofifered  to  pay  the  three 
premiums,  and  met  the  same  refusal. 

On  the  first  occasion  the  agent  said  it  was  no  use  to  bring 
money,  it  would  not  be  received,  the  policy  was  forfeited. 

If  an  actual  production  of  the  money,  and  showing  it, 
would,  under  ordinary  circumstances,  be  necessary  to  make 
the  offer  to  pay  the  premium  effectual,  the  peremptory 
refusal  to  take  the  money  dispensed  with  such  production. 
25  Am.  &  Eng.  Ency.  of  Law,  904.  And  that  refusal,  with 
the  declaration  that  no  further  paymeht  of  premium  would 
be  accepted,  dispensed  with  all  further  effort,  or  readiness, 
to  pay.  Kadish  v.  Young,  108  111.  170,  and  cases  there 
cited,  especially  McPherson  v.  Walker,  40  111.  371. 

Without  going  through  the  great  multitude  of  cases  cited 
by  the  parties,  we  are  of  opinion  that  upon  the  facts  of  this 
case  the  appellant  is  entitled  to  recover. 

While  a  note  payable  on  demand  is  considered  due  with- 
out a  demand  in  fact,  so  that  an  action  can  be  maintained 
upon  it,  and  the  statute  of  limitations  will  run  against  it, 
yet  it  can  not  be  maintained  that  the  same  rule  applies  to  a 
note  given  for  the  purpose  of  extending  some  term  of  credit, 
and  the  term  of  credit  being  at  the  option  of  the  holder,  if 
a  forfeiture  is  to  follow,  an  actual  demand,  or  notice  in  some 
w^ay  that  payment  is  wanted,  should  be  so  proved,  that  from 
the  facts  as  detailed  by  the  witness,  the  court  can  see  that 
such  demand  was  made  or  notice  given.  Hawkins  v.  Hard- 
ing, 37  111.  App.  564,  571,  et  seq. 

The  case  having  been  tried  below  without  a  jury,  a  find- 
ing of  facts  will  be  made  here  and  judgment  entered 
thereon.  Manistee  Lumber  Co.  v.  Union  National  Bank, 
143  111.  490. 

The  amount  of  the  policy,  less  all  premiums  unpaid  dur- 
ing the  life  of  Howell  G.  Pulling,  with  interest  thereon,  and 
compounded  at  every  time  premiums  ought  have  been  paid 
during  his  life  at  the  rate  of  six  per  cent  per  annum  to 
March  26,  1891,  being  ninety  days  after  proofs  of  death  to 
the  company,  with  interest  on  that  residue  from  the  last 
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named  day  to  date  of  judgment  here  at  the  same  rate,  will 
be  the  amount  of  the  judgment.  The  judgment  of  the 
Superior  Court  is  reversed. 

Mr.  Justice  Waterman  dissents. 


Chicago  Heights  Land  Association  y.  W.  P.  Butler.        ^^    46i 

^  ^  105     '638 

1.  Instructions — Services  in  Locating  a  Factory. — In  a  contested 
suit  to  recover  for  services  rendered  at  the  request  of  another  in  procur-  * 
ing  the  location  of  a  factory  upon  his  land,  it  is  proper  to  instruct  the  jury 
that  the  mere  fact  that  the  plaintiff  was  instrumental  in  securing  the 
location  of  a  factory  on  the  land  of  the  defendant,  does  not  make  the 
defendant  liable  to  pay  him  a  commission. 

2.  Sabie — Upon  the  Tfieory  of  the  Case, — It  is  the  right  of  a  party 
litigant  to  have  instructions  upon  his  theory  of  the  case  if  there  is  any 
evidence  to  stipport  that  theory. 

Memorandnm. — Assumpsit  In  the  Superior  Court  of  Cook  County; 
the  Hon.  John  Barton  Payne.  Judge,  presiding.  Declaration  for  com- 
missions; plea,  general  issue  and  affidavit  of  merits;  trial  by  jury;  ver- 
dict and  judgment  for  plaintiff;  appeal  by  defendant  Heard  in  this 
court  at  the  October  term,  1894.  Reversed  and  remanded.  Opinion 
filed  December  6»  1894. 

Laokner  &  BuTz,  attorneys  for  appellant. 
Charles  F.  Da  vies,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued  the  appellant  for  commissions,  earned, 
as  he  claimed,  in  procuring  or  aiding  to  procure,  at  the  re- 
quest of  the  appellant,  the  location  of  a  manufacturing 
establishment  upon  the  land  of  the  appellant. 

Whether  he  did  aid  was  disputed,  and  that  he  was 
requested,  was  denied.  It  does  not  appear,  though  it  is 
fairly  inferable,  that  the  location  was  made;  for  each  party 
tried  to  prove  how  many  men  were  employed,  but  objected 
to  the  proof  being  made  by  the  other,  and  the  court  sus- 
tained the  objection  of  each. 

On  this  state  of  facts  the  court,  for  the  appellee,  instructed 
the  jury: 
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(3.)  "If  the  jury  believe  from  the  evidence  that  the 
plaintiff  was  engaged  in  business  a^  a  real  estate  agent  or 
broker  in  Chicago,  that  defendant  requested  or  authorized 
him  to  locate  on  their  property  at  Chicago  Heights,  Illinois, 
'The  Walbum-Swenson  Company,'  and  that  pursuant  to 
such  request,  and  through  his  efforts,  said  company  was  so 
located,  then  plaintiff  has  earned  a  commission  or  pay  for 
his  services  rendered  and  is  entitled  to  recover." 

And  though  requested,  refused,  for  tlie  appellant,  to  in- 
struct : 

(13.)  "  The  jury  are  instructed,  as  a  matter  of  law,  that 
the  mere  fact  that  the  plaintiff  was  instrumental  in  securing 
the  location  of  a  factory  on  the  land  of  the  defendant,  does 
not  make  the  defendant  liable  to  the  plaintiff  for  a  commis- 
sion, and  does  not  entitle  the  plaintiff  to  recover  in  this 
suit." 

To  this  refusal  the  appellant  excepted. 

Nothing  equivalent  was  given.  The  appellant  asked,  and 
excepted  to  the  refusal  of  this : 

(5.)  "  The  jury  are  instructed  as  a  matter  of  law,  that 
before  the  plaintiff  can  recover  in  this  case,  he  must  prove 
either  that  he  was  previously  employed  by  the  defendant  to 
perform  such  service  as  he  did  perform,  if  any,  or  he  must 
prove  that  the  defendant  knowingly  accepted  such  service 
while  they  were  being  rendered,  with  knowledge  of  the 
plaintiff's  claim  for  compensation  thereof." 

His  brief,  however,  says  nothing  about  that  instruction. 
Had  it  been  given  it  might  have  been  regarded  as  equiva- 
lent to  No.  13.  That  No.  13  is  law,  can  not  be  disputed. 
Tascott  V.  Grace,  12  111.  App.  639. 

And  there  was  evidence  that  the  appellee  was  never  em- 
ployed or  requested  to  take  any  part  in  the  transactions. 

It  is  the  right  of  a  party  to  have  an  instruction  upon  his 
theory  of  the  case,  if  there  be  any  evidence  to  support  that 
theory.  Wooters  v.  King,  64  111.  343;  Peoria  Ins.  Co.  v. 
Anapow,  45  111.  86;  Kendall  v.  Brown,  T4  111.  232;  Parmly 
V.  Head,  33  111.  App.  134. 

For  the  error  in  refusing  instruction  No.  13  the  judgment 
is  reversed  and  the  cause  remanded. 
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1.  Contract — Whether  a  Lease  or  a  License, — ^Whether  a  contract  is 
a  lease  or  a  license  will  be  determined  from  the  legal  effect  of  its  pro- 
visions, and  not  from  what  the  parties  may  choose  to  call  it  or  from  the 
language  used  in  it. 

2.  Same — Intention  of  the  Parties  Governs. — ^An  instrument  is  not  a 
demise  or  lease,  although  it  contains  the  usual  words  of  a  demise,  if  its 
contents  show  that  such  was  not  the  intention  of  the  parties. 

8.  Tenakcies— C7po»  What  Their  Creation  Depends.— Whether  a 
tenancy  is  created  or  not  depends  upon  the  intention  of  the  parties,  al- 
though such  intention  must,  in  most  cases,  be  inferred  from  the  circum- 
stancee  which  attend  the  case.  In  general,  the  question  of  possession 
will  determine  the  matter. 

4.  License — Distinguished  from  a  Lease. — An  instrument  which 
merely  gives  to  another  the  right  to  use  premises  for  a  specific  purpose, 
the  owner  retaining  the  possession  and  control  of  the  same,  confers  no 
interest  in  the  land,  and  is  not  a  lease,  but  a  mere  license. 

6.  Same — Defined — Not  Assignable.--  A  license  is  an  authority  to  do 
some  act  on  the  land  of  another,  without  passing:  an  estate  therein;  it  is 
a  pergonal  privilege,  which  can  only  be  enjoyed  by  the  licensee  himself, 
and  is  not  assignable. 

6.  Same — Assignment  Extinguishes  the  Right. — ^The  licensee  may  de- 
stroy the  privilege  granted.  He  may  abandon  or  release  it,  but  he  can 
not  substitute  another  to  his  right;  his  assignment  puts  an  end  to  the 
liisense. 

7.  Lease — Possession,  its  Essential  Character.— A  lease  possesses  the 
property  of  passing  an  interest  in  the  land  and  partakes  of  the  nature  of 
an  estate.    Exclusive  possession  is  its  essential  character. 

Memorandnm. — In  the  Circuit  Court  of  Cook  County,  on  appeal  from 
a  justice  of  the  peace;  the  Hon.  Richard  W.  Clifford,  Judge,  presid- 
ing. Trial  by  jury;  verdict  and  judgment  for  defendant;  appeal  by 
plaintiff.  Heard  in  this  court  at  the  October  term,  1894,  and  affirmed. 
Opinion  filed  December  6,  18d4. 

Appellant's  Brief,  Ullmann  &  Hacker,  Attorneys. 

Appellant  contended  that  the  instrument  in  question  is  a 
lease;  that  its  execution  and  delivery  and  the  entry  by  the 
lessee  created  the  relation  of  landlord  and  tenant  between 
the  original  parties. 

A  right  of  way  may  be  demised.  12  Am.  &  Eng.  Enoy. 
of  Law,  660. 
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The  relation  being  established,  the  assignee  became  liable 
for  the  .rent.  Sexton  v.  C.  S.  Co.,  129  111.  318;  Webster  v. 
Nichols,  104  111.  160. 

If  there  had  been  no  lease,  the  appellee,  by  entering  upon 
the  use  of  appellant's  property  with  knowledge  of  the  rent 
demanded  therefor,  was  under  contract  obligation  to  pay 
such  rent  even  though  it  had  originally  refused  to  do  so. 
Thompson  v.  Sanborn,  62  Mich.  141. 

The  appellee  held  over  from  year  to  year,  and  was  liable 
for  the  year's  rent.  Clinton  Wire-cloth  Co.  v.  Gardner,  90 
111.  15lf  Cairo,  etc.,  R.  R.  Co.  v.  Wiggins  Ferry  Co.,  82  111. 
230;  Clapp  v.  Noble,  84  111.  62. 

Appellee's  Brief,  Tennbt,  McConnell  &  Coffeen, 

Attorneys. 

A  lease  always  creates  an  estate  in  the  demised  premises, 
and  gives  the  tenant  the  right  of  possession,  both  against 
the  landlord  and  strangers. 

"  The  relation  of  landlord  and  tenant  subsists  bv  virtue 
of  a  contract,  express  or  implied,  between  two  or  more  per- 
sons for  the  possession  of  lands  or  tenements,  in  considera- 
tion of  a  certain  rent  therefor.  Independently  of  the  idea 
of  a  contract  a  lease  also  possesses  the  property  of  passing 
an  interest,  and  partakes  of  the  nature  of  an  estate."  1  Tay- 
lor, Landlord  &  Tenant,  Sec.  14. 

"  A  license  is  an  authority  to  do  some  act  or  a  series  of 
acts  on  the  land  of  another,  without  passing  an  interest  in 
the  land."     Ibid.,  Sec.  237a. 

Proof  of  occupancy  and  payment  of  rent  is  not  of  itself 
sufficient  to  prove  a  tenancy.  So,  where  the  landlord  sued 
for  rent  and  proved  a  lease  to  a  third  person  and  that  the 
defendant  had  occupied  the  premises,  treated  him  as  land- 
lord and  paid  rent  to  him,  but  no  assignment  of  the  lease 
had  been  made,  held,  that  he  could  not  recover  either  for 
rent,  or  use  and  occupation.  Wood,  Landlord  and  Tenant, 
Sec.  3. 

"  An  instrument  can  not  operate  as  a  lease,  although  words 
of  demise  are  used  therein,  if  it  is  evident  that  such  was  not 
the  intention.     Thus  a  lease  for  years  or  for  any  specific 
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term  is  a  contract  for  the  exclusive  possession  of  lands  or 
tenements;  consequently  an  instrument  that  merely  gives 
to  another  the  right  to  use  premises  for  a  specific  purpose, 
the  owner  of  the  premises  retaining  the  possession  and  con- 
trol of  the  premises,  confers  no  interest  in  the  land  and  is 
not  a  lease,  but  a  mere  license.  Wood,  Landlord  and  Ten- 
ant, Sec.  223. 

A  license  is  personal  and  exists  only  so  long  as  the  land 
belongs  to  the  grantor,  or  as  he  permits  its  exercise.  It  may 
be  revoked,  even  though  a  valuable  consideration  has  been 
paid  for  it,  unless  it  be  of  such  a  nature  as  creates  an  in- 
terest in,  and  a  right  to  use,  the  land  itself.  Kamphouse  v. 
Gaffner,  73  IlL  453;  Forbes  v.  Balenseifer,  74  IlL  183. 

Mb.  Justiob  Shepabd,  delivered  the  opinion  of  the 
Court. 

In  December,  1886,  the  appellant,  as  party  of  the  first  part, 
and  the  Thotnson-Houston  Electric  Illuminating  Company, 
as  party  of  the  second  part,  entered  into  and  executed  a 
written  instrument  which  was  in  form  a  lease,  wherein  and 
whereby,  in  consideration  of  certain  moneys  agreed  to  be 
paid,  and  other  covenants  and  agreements  to  be  kept  by  the 
party  of  the  second  part,  it  was  recited  that  the  party  of 
the  first  part,  has,  for  the  term  of  one  year,  "  demised  and 
leased  to  the  said  party  of  the  second  part,  in  the  city  of 
Chicago,  in  the  county  of  Cook,  in  the  State  of  Illinois,  the 
right  to  run  their  electric  wires,  properly  boxed  and  pro- 
tected, along  wall  under  the  sidewalks  of  the  following 
buildings  (describing  them);  provided  said  wires  are  placed 
in  a  neat  and  safe  manner  so  as  to  be  entirely  satisfactory 
to  the  city  authorities  and  to  the  tenants  of  said  buildings." 

There  are  certain  other  provisions  with  reference  to  a 
possible  increase  of  fire  hazard,  and  against  sub-letting, 
which  are  not  material  to  the  view  we  take  of  the  case. 
The  wires  were  put  in  and  the  stipulated  rent  was  paid  for 
a  period  of  five  months  by  the  Thomson-Houston  company 
and  for  a  further  period  of  thirty-one  months  by  the  de- 
fendant in  error. 

Vol.  LV  9 
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The  defendant  in  error  bought  out  the  Thomson-Houston 
Company  in  May,  1887,  and  by  that  purchase  acquired  the 
wires  that  had  been  put  in  along  plaintifiTs  wall. 

After  paying  the  stipulated  rent  (so-called)  to  the  end  of 
the  year  1889,  the  defendant  in  error  refused  to  pay  any 
more,  for  the  alleged  reason  that  the  wires  were  no  longer 
used  except  to  supply  tenants  of  those  particular  buildings 
with  light. 

This  suit  was  brought  to  recover  $128  rent,  which 
accrued  after  December,  1889,  and  up  to  the  time  suit  was 
begun,  and  in  the  justice's  court  a  judgment  for  that  amount 
was  recovered. 

Upon  appeal  to  the  Circuit  Court,  where  the  cause  was 
tried  before  a  jury,  a  verdict  and  a  judgment  in  favor  of 
the  defendant  in  error  was  rendered.  This  appeal  is  from 
that  judgment. 

A  controlling  question  in  the  case  is  whether  the  agree- 
ment entered  into  between  the  plaintiff  and  the  Thomson- 
Houston  Company  was  a  lease  or  a  mere  personal  license, 
for  if  the  latter,  it  was  not  assignable,  so  as  to  create  a 
privity  of  estate  or  of  contract  between  the  assignee  and 
the  appellant. 

Whether  a  contract  be  a  lease  or  a  license  will  be  deter- 
mined, not  from  what  the  parties  to  it  may  choose  to  call  it, 
nor  from  the  language  used,  but  from  the  legal  effect  of  its 
provisions. 

"  An  instrument  is  not  a  demise  or  lease,  alt 'lough  it  con- 
tains the  usual  words  of  demise,  if  its  contents  show  that 
such  was  not  the  intention  of  the  parties."  1  Woodfall's 
Landlord  and  Tenant,  125 ;  Wood's  Landlord  and  Tenant, 
Sec.  227. 

Whether  a  tenancy  is  created  or  not  depends  upon  the  in- 
tention of  the  parties,  although  this  intention  must  in  most 
cases  be  inferred  from  the  circumstances  which  attend  the 
case.  "  In  general,  the  question  of  possession  will  determine 
the  matter."  Alwood  v.  Ruckman,  21  III.  200 ;  see,  also. 
Gunning  Co.  v.  Cusack,  50  111.  App.  290. 

"  An  instrument  that  merely  gives  to  another  the  right  to 
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use  premises  for  a  specific  purpose,  the  owner  of  the  prem- 
ises retaining  the  possession  and  control  of  the  premises,  con- 
fers no  interest  in  the  land  and  is  not  a  lease,  but  a  mere 
license."     Wood's  Landlord  and  Tenant,  Sec.  227. 

A  lease  possesses  the  property  of  passing  an  interest  in  the 
land,  and  partakesL  of  the  nature  of  an  estate.  Taylor's 
Landlord  and  Tenant,  Sec.  14. 

A  license  is  an  authority  to  do  some  act  on  the  land  of  an 
other,  without  passing  an  estate  in  the  land,  and  ''  being  a 
mere  personal  privilege,  it  can  only  be  enjoyed  by  the  licen- 
see himself,  and  is  not  therefore  assignable  so  that  an  under 
tenant  can  claim  privileges  conceded  to  a  lessee."  Ibid., 
Sec.  237a. 

Exclusive  possession  is  essential  to  the  character  of  a  lease. 
Central  Mills  v.  Hart,  124  Mass.  123. 

Where  a  ladies'  circle  contributed  largely  to  the  expense 
of  fitting  up  a  hall  in  the  basement  of  a  church,  under  an 
agreement  that  they  should  have  the  use  of  the  hall  for  their 
meetings  and  for  fairs  and  parties,  it  appearing  also  that 
the  ball  was  used  by  the  church  society  for  other  pur- 
poses, and  was  let  by  the  church  society  from  time  to  time 
to  other  persons,  it  was  held  that  the  use  the  ladies'  circle 
had  of  the  hall  not  being  exclusive,  did  not  amount  to  a  ten- 
ancy, and  was  a  mere  license.  Hamblett  v.  Bennett,  6 
Allen  140. 

"  That  a  license  is  a  personal  privilege  and  not  assignable 
is  a  well  settled  principle.  *  *  *  Though  a  licensor  may 
be  estopped  from  recalling  the  privilege  granted,  the  licensee 
may  destroy  it.  He  may  abandon  or  release.  He  can  not 
substitute  another  to  his  right.  The  cases  are  numerous  in 
which  it  has  been  held  that  his  assignment  puts  an  end  to 
the  license."     Dark  v.  Johnston,  55  Pa.  St.  164. 

The  wires  in  question  were  run  along  the  curb  wall  con- 
structed in  the  street  in  front  of  the  buildings  named,  and 
under  the  sidewalks  which  covered  the  spaces  between 
the  curb  and  the  wall  and  the  basements  of  the  build- 
ings,  and  did  not  occupy  a  space  in  width  and  thickness 
exceeding  an  inch  square. 
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It  appears  to  be  undisputed  that  at  the  tirae  the  writing 
was  executed,  and  during  all  the  time  for  which  rent  is 
claimed,  the  appellant  rented  to  tenants  of  the  buildings 
the  spaces  under  the  sidewalks  where  the  wires  were  strung, 
and  that  they  were  in  possession  of  the  spaces.  It  is  also 
clear  that  there  was  no  exclusive  possession  given  or  in- 
tended to  be  given,  to  the  lessee  or  licensee  of  the  area 
space  within  which  the  wires  were  strung,  and  no  such  ex- 
clusive possession  was  claimed  by  either  company. 

Every  test  which  we  can  apply  to  the  writing,  forces  us 
to  the  conclusion  that  it  was  not  a  lease,  but  was  a  mere 
license. 

It  being,  therefore,  a  mere  license  to  the  Thomson-Houston 
Company  under  which  the  wires  were  put  up,  may  the  ap- 
pellant recover  against  the  appellee,  who  bought  the  wires? 

The  case  was  tried  below  by  the  appellant  upon  the  theory 
that  when  the  appellee  bought  out  the  Thomson-Hous- 
ton Company,  it  became  the  assignee  of  the  term 'created 
by  the  written  instrument,  at  the  option  of  the  appellant, 
and  holding  over  from  year  to  year  after  the  expiration  of 
the  term,  it  was  liable  for  after-accruing  rent. 

That  theory  depends  on  the  existence  of  an  estate  as  be- 
tween the  original  parties,  which  we  have  seen  did  not  exist. 

Without  an  estate  to  assign,  there  was  neither  privity  of 
estate  nor  privity  of  contract  between  the  appellee  and  the 
appellant. 

No  privity  by  virtue  of  an  instrument  not  assignable  can 
be  created  between  the  assignee  and  the  grantor. 

There  was  no  liability  by  appellee  to  appellant  arising 
under  the  written  license  to  the  Thomson-Houston  Com- 
pany, and  if  there  was  any  liability  it  was  for  use  and 
occupation. 

The  appellee  offered  to  prove  what  was  the  reasonable 
value  of  the  space  that  was  occupied  for  the  period  that 
rent  was  claimed,  but  appellant,  trying  the  case  upon  the 
theory  already  stated,  objected  to  the  evidence,  and  it  was 
excluded. 

There  was  other  evidence  tending  to  show  that  the  appel- 
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lant  ceased  to  claim  rent  for  the  space  in  front  of  one  of  the 
buildings  because  the  wires  there  placed  were  used  only  for 
the  purpose  of  lighting  that  building,  and  there  being  also 
evidence  that  such  had  become  the  only  use  made  of  the 
wires  in  the  spaces  in  front  of  the  other  buildings,  and  that 
on  that  account  the  appellee  refused  longer  to  pay.  We  can 
not  say  that  the  verdict  was  unsupported  by  evidence  that 
the  appellant  had  agreed  not  to  charge  for  the  space  after 
the  wires  had  ceased  to  be  used  for  general  purposes,  or  had 
waived  his  right  to  charge  under  such  circumstances. 

It  is  contended  by  appellant  that  it  was  error  to  admit 
evidence  tending  to  show  that  the  appellant  had  rented  the 
spaces-  under  tjie  sidewalks  to«  tenants  of  the  buildings,  but 
we  think  it  was  not  error.  That  fact  had  a  direct  tendency 
to  show  that  exclusive  possession  to  the  Thomson-Houston 
Company  was  not  intended,  and  to  elucidate  the  question  of 
whether  the  writing  was  intended  as  a  lease  or  as  a  license. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 


Conservative  Bnilding   and*  Loan  Association   v.  Ella      ^_^. 

L.  Cady  et  al.  !|^\ 

I  55    469 

1,  Homestead  and  Loan  Associations— Usury  Can  Not  he  Pleaded       — — 
by  Members. — Usury  can  not  exist  between  parties  bearing  to  one  an- 
other the  intimate  relation  existing  between  the  members  of  a  Building, 

Loan  and  Homestead  Association. 

2.  Same — Members  Can  Not  Plead  Ultra  Vires. — ^When  a  member 
has  received  the  benefits  of  a  loan  from  a  Homestead  and  Loan  Asso- 
ciation, such  member  can  not  plead  irregularity  in  granting  the  loan 
as  a  defense  to  an  action  by  the  association  in  seeking  its  dues. 

Memorandain.— In  chancery.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  William  G.  Ewinq,  Judge,  presiding.  Bill  to 
foreclose  a  mortgage;  decree  for  complainant;  appeal  by  defendant. 
Heard  in  this  court  at  the  October  term,  1894.  Reversed  and  remanded 
with  directions.     Opinion  filed  December  6,  1894. 
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Appellant's  Brief,  W.  D.  Washbubn  and  Julius  Stern, 

Attorneys. 

Even  if  the  action  of  the  association  in  making  the  ad- 
vance or  loan,  as  made,  was  ultra  vires,  such  fact  can  not 
be  taken  advantage  of  by  defendants.  Union  National  Bank 
V.  Mathews,  98  U.  S.  621;  Wherry  v.  Hale,  77  Mo.  20;  St. 
Louis  Drug  Company  v.  Robinson,  18  Mo.  81;  Mclndoo  v. 
St.  Louis,  10  Mo.  577;  Chambers  v.  St.  Louis,  29  Mo.  543; 
Pac.  R.  R,  Co.  V.  Seely,  45  Mo.  212;  Land  v.  CoflFman,  50 
Mo.  243;  A.  &  P.  R.  R.  Co.  v.  St.  Louis,  66  Mo.  228;  St. 
Joe  Fire  &  M.  Ins.  Co.  v.  Hauck,  71  Mo.  465;  Thornton  v. 
Nat.  Ex.  Bank,  71  Mo.  221;  Union  Nat'l  Bank  v.  Hunt,  76 
Mo.  439;  Slater  Woolen  Company  v.  Lamb,  143  Mass.  420; 
Farmers'  &  Millers'  Bank  v.  The  Railroad,  17  Wis.  375; 
Parish  v.  Wheeler,  22  N.  Y.  494;  Rutland  &  Burlington  R. 
R.  Co.  V.  Proctor,  29  Vt.  93;  Bums  v.  The  Mil.  &  Miss.  R. 
R.  Co.,  9  Wis.  450;  Chester  Glass  Co.  v.  Dewey,  16  Mass. 
94;  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  (N.  Y.)  370; 
Steam  Nav.  Co.  v.  Weed,  17  Barb.  (N.  Y.)  378;  Steamboat 
Co.  V.  McCuteheon,  13  Pa.  St.  13;  Narragansett  Bank  v.  At- 
lantic Silk  Co.,  3  Met.  (Mass.)  282;  Worcester  Med.  Inst.  v. 
Harding,  11  Cush.  (Mass.)  285;  Congregational  Society  v. 
Perry,  6  N.  H.  164;  Manufacturing  Co.  v.  Davis,  14  Johns. 
(N.  Y.)  238;  Savings  Bank  v.  Ford,  27  Conn.  282;  Alle- 
ghany City  V.  McCluskan,  14  Pa.  St.  81;  Taylor  on  Private 
Corporations,  Sees.  281,  283;  Darst  v.  Gale,  83  111.  136; 
K^lish  V.  Garden  City  Eq.  L.  &  B.  Ass'n,  47  HI.  App.  602; 
also,  Chicago  Legal  News,  Vol.  XXVI,  p.  258,  Apr.  7, 1894. 

The  defendants  were  members  of  the  complainant  associar 
tion  when  the  advance  or  loan  to  them  was  made,  and  there 
was  a  substantial  compliance  with  the  statute.  Robertson 
V.  Homestead  Ass'n,  69  Am.  Dec.  151,  note;  Boone  on  Cor- 
porations, Sees.  108,  110;  Taylor  on  Private  Corporations, 
Sees.  511,  516,  518,  529;  Morawetzon  Private  Corporations, 
Sec.  268;  Howard  Mutual  Loan  and  Fund  Ass'n  v.  Mcln- 
tyre,  3  Allen  (Mass.)  571;  Mitchell  v.  Rome,  etc.,  R.  R.,  17  Ga. 
574;  Plank  Road  Co.  v.  Young,  12  Md.  476;  Parker  v.  U.  S. 
B.  ife  L.  Ass'n,  19  W.  Va.  768;  Freeman  v.  Ottawa  Bldg. 
Ass'n,  114  111.  182. 
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But  whether  in  this  case  there  was  strict  compliance  with 
the  statute  or  not,  and  even  assuming  that  there  had  been 
no  statute  on  this  subject,  the  nature  of  this  transaction  is 
such  that  usury  can  not  be  predicated.  Silver  v.  Barnes,  6 
Bing.  (K  C.)  180;  Vol.  2  Amer.  and  Eng.  Encycl.  of  Law, 
pp.  611  and  612;  Hoboken  Bldg.  Ass'n  v.  Martin,  2  Beas. 
(X.  J.)  427;  Clarksville  Bldg.  Ass'n  v.  Stephens,  36  N.  J.  Eq. 
351;  Merrill  v.  Mclntire,  13  Gray  (Mass.)  167;  Delano  v.  Wild, 
6  Allen  (Mass.)  1;  Bowker  v.  Mill  Kiver  Ass^n,  7  Allen  (Mass.) 
100;  Mosley  v.  Baker,  6  Hare  87,  and  3  De  Gex,  Macn.  and 
Gor.  1032;  Seagrave  v.  Pope,  1  De  Gex,  Macn.  and  Gor.  783; 
Parker  v.  Butcher,  3  Eq.  Cases  (E.  L.  R.),  762;  Fleming  v. 
Self,  3  De  Gex,  Macn.  &  Gor.  997;  Shannon  v.  Dunn,  43  K 
H.  194;  Ver.  Loan  &  Trust  Co.  v.  Whithed,  49  K  W.  Rep. 
318;  Reeve  v.  Ladies  Bldg.  Ass'n,  19  S.  W.  Rep.  917  (and 
18  Lawyers'  Reports  Annotated,  129);  Holmes  v.  Smythe, 
100  HI.  413;  Freeman  v.  Ottawa  Bldg.  Ass'n,  114  111.  182; 
Winget  V.  Quincy  Bldg.  Ass'n,  128  111.  67;  Mutual  Bldg. 
Ass'n  V.  Tascott,  143  111.  305. 

Appellees'  Brief,  Babton  &  Zipf,  Attorneys. 

Appellees,  in  support  of  this  case,  cite  the  following 
authorities:  Endlich  on  Building  Associations,  Sees.  327, 
334, 338, 346, 347, 354, 394, 396, 397, 398;  Pfeister  v.  Wheeling 
BuUding  Ass'n,  19  W.  Va.  676;  Stiles'  Appeal,  95  Pa,  St. 
122;  Rhoads  v,  Hoernerstown  B.  and  S.  Ass'n,  82  Pa.  St. 
180;  Link  v.  Germantown  Building  Ass'n,  89  Pa.  St.  15; 
Binningham  v.  Md.  Land  &  P.  H.  Ass'n,  45  Md.  455;  St. 
Joseph  &  K.  L.  &  B.  Ass'n  v.  Thompson,  19  Kas.  321;  Mills 
V.  Salisbury  B.  &  L.  Ass'n,  75  N.  C.  292;  Vann  v.  Fayette- 
ville  B.  &  L.  Ass'n,  75  N.  C.  494;  Mechanics  &  W.  Mut.  Sav. 
Bk.  &  B.  Ass'n  v.  Wilcox,  24  Conn.  147;  Hawkeye  Benefit 
&  L.  Ass'n  v.  Blackburn,  48  Iowa  385. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  is  what  its  name  indicates,  and  filed  this 
bill  "  to  foreclose  two  mortgages  on  the  same  piece  of  prop- 
erty, both  executed  by  the  appellee,  Ella  L.  Cady.    The 
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first  securing  two  bonds,  one  for  the  sum  of  ten  thousand 
ilollars,  executed  by  Ella  L.  Cady  and  A.  E.  Case;  the  other 
for  one  thousand  dollars,  executed  by  Spencer  S.  Case  and 
A.  £.  Case;  both  bonds  and  mortgage  bearing  date  July  6, 
1891;  and  the  second  mortgage  securing  the  bond  of  Spen- 
cer S.  Case  and  Ella  L.  Cady  for  eighteen  hundred  dollars, 
the  bond  and  mortgage  bearing  date  February  5, 1892.  On 
account  of  the  first  bond  of  ten  thousand  dollars  appellant 
paid  to  appellee  seven  thousand  two  hundred  dollars,  and  on 
the  second  bond  of  one  thousand  dollars,  seven  hundred  and 
twenty  dollars,  and  on  the  third  bond  of  eighteen  hundred 
dollars,  one  thousand  two  hundred  and  ninety-six  dollars. 
The  only  defense  made  by  appellee-  was  that  each  of  these 
bonds  was  a  usurious  contract,  and  that  the  appellant  had 
forfeited  its  statutory  right  to  exemption  from  a  plea  of 
usury  by  its  non-compliance  with  the  act  under  which  it 
was  organized  and  did  business*'  (quoted  from  brief  of 
appellees).  Whether  this  is  a  good  defense  depends  upon 
whether  Cady  and  Spencer  S.  Case  were  members  of  the 
appellant  association  when  they  obtained  the  money,  or  not 
members;  if  they  were  then  members,  there  could  be  no 
usury.     Sec.  2,  Act  of  1879,  Homestead  Loan  Associations. 

As  to  the  first  mortgage  the  facts,  in  short,  are,  that  on 
the  sixth  day  of  July,  1891,  Ella  L.  Cady  and  Spencer  S. 
Case  applied  to  the  appellant  for  an  advance  to  her  on  one 
hundred  shares  of  stock  of  the  appellant  of  the  twenty- 
fourth  series,  and  to  him  on  ten  like  shares,  none  of  the 
appellees  being  then  members.  That  application  was  then 
received  at  a  special  meeting  of  only  three  out  of  nine 
directors,  and  the  bid  of  twenty-eight  per  cent  premium  for 
the  advance  accepted  by  those  three. 

On  the  seventeenth  day  of  the  same  month  at  a  regular 
meeting  of  the  directors,  at  which  a  quorum  was  present, 
the  action  of  the  three  directors  on  the  sixth  was  ratified. 
Several  days  elapsed  before  the  transactions  were  closed  and 
the  money  paid  over  to  Cady  and  Case,  but  it  appears  that 
by  the  twentieth  day  of  July,  1891,  the  bonds  and  mortgages 
had    been  executed  and    delivered^  certificates    of  stock 
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made  out  and  indorsed  in  blank  by  Cady  and  Case,  and 
retained  by  the  appellant  as  part  of  the  security  for  the 
loans,  and  the  membership  books  of  the  appellant  signed  by 
Cady  and  Spencer  S.  Case. 

When  the  bids  were  received  on  the  sixth  day  of  July, 
1891,  there  was  less  than  $2,000  in  the  treasury  of  the  appel- 
lant, but  where  the  money  advanced  came  from,  does  not 
appear. 

Now,  that  a  homestead  loan  association  maybe  organized 
for  tiie  purpose,  and  so  conducted  as  to  cover  usury,  is 
doubtless  true,  but  in  the  absence  of  any  proof,  such  pur- 
pose and  conduct  may  not  be  presumed.  There  is  no  such 
proof  here.  For  aught  that  appears  by  this  record,  every 
other  member  of  the  appellant  association  is  a  borrower 
from  it  upon  terms  as  onerous  as  those  agreed  to  by  Cady 
and  Case.  Section  8  of  the  act  contemplates  that  at  stated 
meetings  of  the  board  the  money  in  the  treasury  shall  be 
offered  for  loan  to  the  highest  bidder,  but  does  it  lie  in  the 
mouth  of  a  borrower  to  say  that  he  is  not  bound  because 
the  form  of  offering  to  the  highest  bidder  was  not  observed, 
when  it  is  apparent  that  had  such  offer  been  made,  there 
would  have  been  no  bid  ?  That  Cady  and  Case  became 
stockholders  as  part  of  the  transaction  of  obtaining  the 
loans,  is  held  by  the  Supreme  Court  to  be  of  no  consequence. 
Freeman  v.  Ottawa,  B.  H.  &  S.  Ass'n,  114  111.  182. 

That  on  the  sixth  day  of  July,  1891,  there  was  less  than 
two  thousand  dollars  in  the  treasury,  does  not  prove  how 
much  was  there  on  the  seventeenth.  And  is  it  true  that 
the  validity  of  any  part  of  the  agreement  of  Cady  and  Case 
to  pay  either  principal  or  interest,  can  be  affected,  even  if 
the  association  did  offer,  in  anticipation  of  immediate 
receipts,  to  loan  money,  which  in  fact  it  did  loan ! 

Among  the  by-laws  of  the  appellant  are  these : 

"A  majority  of  the  board  shall  constitute  a  quorum  for 
transaction  of  all  business,  provided  that  the  funds  of  the 
association  may  be  offered  for  sale  by  a  smaller  number;  but 
no  action  relating  to  the  final  disposition  of  such  funds  or 
any  other  matter  under  consideration,  shall  be  valid,  except 
by  the  aifirmative  vote  of  a  majority  of  the  whole  board." 
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"  For  every  one  hundred  dollars  of  money  loaned,  includ- 
ing premium,  there  shall  be  transferred  to  the  association, 
in  addition  to  the  trust  deed  or  mortgage,  one  share  of  the 
capital  stock  .of  the  association."  Whether  that  first  by- 
law is  consistent  with  section  8,  before  referred  to,  may  be 
questionable,  but  the  question  would  seem  to  be  one  only  to 
be  raised  by  a  competing  bidder.  Cady  and  Case  are 
estopped  to  set  up  irregularies  which  in  no  way  affect  the 
merits.     Kadish  v.  Garden  City,  etc.,  Ass'n,  47  111.  App.  602. 

It  is  not  necessary  to  state  the  facts  as  to  the  second 
mortgage;  the  appellees  do  not  claim  that  it  stands  upon  a 
footing  differing  from  the  first. 

The  case  was  referred  to  a  master,  who  reported,  March 
27,  1894,  that  the  appellant  was  entitled  to  $13,997.01  and 
$500  attorney  fees.  The  court  sustained  exceptions  to  the 
report,  and  June  5, 1894,  entered  a  decree  for  $8,282.19. 

This  difference  was  the  result  of  the  view  of  the  court  that 
the  defense  of  usury  was  made  out. 

We  think  it  was  not,  and  the  decree  is  reversed  and  the 
cause  remanded  with  directions  that  the  Superior  Court 
enter  a  decree  in  accordance  with  the  master's  report,  with 
interest  thereon  at  five  per  cent  per  annum  from  March  27, 
1894. 


Mr.  Justice  Shbpaed  dissents. 


,  o5  474" 
.182s  368 
j6:>s  377 

55      474 
f93     »638 


Abraham  L.  Griffith  y.  Edith  Griffith. 

1.  Divorce— -CaM«e« — Impotency,— To  constitute  natural  impotency 
it  is  not  required  that  the  condition  should  have  existed  always,  as  from 
causes  existing  from  birth,  in  the  nature  of  natural  infirmities.  A 
curable  malformation  is  not  a  case  of  impotency  for  which  an  injured 
husband  or  wife  is  entitled  to  a  divorce  unless  the  deformed  party  refuses 
to  submit  to  a  cure. 

2.  Same — Impotency  from  Accident, — It  is  not  a  ground  for  divorce, 
if  the  impotency  is  caused  by  an  accident  or  disease,  unless  it  is  incurable 
or  the  party  refuses  to  submit  to  a  cure. 

3.  Impotency—  When  a  Cause  for  Divorce  Under  the  Statutes—To  be 
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**  naturally  impotent"  under  the  statute  of  divorces,  is  to  he  incapable  in 
the  matter  of  performing  coition  with  the  other  sex  as  nature  prompts, 
and  incurably  so. 

4.  SAMR-^Lerigth  of  Time  Reqiiired^—The  length  of  time  during 
which  the  impot<mcy  shall  continue,  to  be  a  cause  for  divorce,  must  be 
such  as  the  court  in  the  exercise  of  a  sound  discretion  determines  to  be 
sufficient  under  the  circumstances  of  each  particular  casOk 

Memorandnm. — In  Chancery.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Abnbr  Smith,  Judge,  presiding.  Bill  for  di- 
vorce; decree  for  complainant;  appeal  by  defendant.  Heard  in  this 
court  at  the  October  term,  1894,  Reversed  and  bill  dismissed.  Opinion 
filed  December  6, 1894. 

Appellant's  Bkief,  Holmes  &  Saunders,  Attorneys. 

The  burden  of  proof  is  on  the  plaintiff  to  establish,  both 
that  the  im potency  existed  at  the  time  of  marriage  and  that 
it  is  incurable.  1  Bishop  M.  &  D.,  Sec.  332, 5th  Ed.;  Newell 
V.  Newell,  9  Paige  (N.  Y.)  25;  Devenbaugh  v.  Devenbaugh,  5 
Paige  (N.  Y.)  55ti;  Welde  v.  Welde,  2  Lee  (Eng.  Eccl.  Rep.) 
580. 

Under  the  statute  of  Illinois  (R.  S.,  Chap.  40,  Sec.  1), 
which  provides  if  "  either  party  at  the  time  of  such  marriage 
was  and  continues  to  be  naturally  impotent,"  it  is  necessary 
to  prove  a  natural  and  physical  defect.  Natural,  according 
to  Webster,  means  "  according  to  nature,"  "  not  assumed  or 
acquired." 

The  bill  does  not  charge  that  the  defendant  is  naturally 
impotent,  the  proofs  do  not  show  it,  neither  does  the  decree 
find  that  he  is  naturally  impotent,  and  for  these  reasons,  the 
decree  is  fatally  defective.  In  cases  of  this  description  proof 
is  required  to  be  strict.  1  Bishop  M.  &  D.,  Sec.  337  (5th 
Ed.);  Stewart  M.  &  D.,  Sec.  04;  Newell  v.  Newell,  9  Paige 
(N.  Y.)  25;  Devenbaugh  v.  Devenbaugh,  5  Paige  (N.  Y.) 
654;  Welde  v.  Welde,  2  Lee  (Eng.  Eccl.  Rep.)  578;  Lorenz  v. 
Lorenz,  93  111.  376. 

The  proper  way  to  proceed  is  by  inspection  of  the  private 
parts  by  competent  medical  witnesses.  Stewart  M.  &  D., 
Pony  Series,  Sec.  66;  Le  Barron  &  Le  Barron,  35  Vt.  365; 
Devenbaugh  v.  Devenbaugh,  5  Paige  (N.  Y.)  556;  Newell  v. 
Newell,  9  Paige  (N.  Y.)  25. 
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The  procedure  in  the  United  States  as  to  the  canonical 
disabilities,  one  of  which  is  impotency,  is  the  same  as  that 
of  the  ecclesiastical  courts.  Stewart  M.  &  D.,  Sec.  224; 
Bauman  v.  B.,  18  Ark.  320;  J.  G.  v.  H.  G.,  33  Md.  401. 

Our  statute  (R.  S.,  Chap.  49,  Sec.  1)  declares  natural  im- 
potency  a  ground  for  divorce,  and  this  has  been  construed 
by  the  courts  to  mean  a  ground  for  nullity  suits.  A  decree 
of  divorce  under  our  statute  in  connection  with  impotency 
means  decree  of  nullity.  Stewart  M.  <fe  D.,  Sec.  235-237; 
Chase  v.  Chase,  55  Me.  21;  J.  G.  v.  H.  G.  33  Md.  401;  Bas- 
comb  V.  Bascomb,  25  N".  H.  267;  LeBarron  v.  LeBarron,  35 
Vt.  365;  Matteson  v.  Matteson,  1  Strabe  (S.  C.)  Eq.  387. 

M.  W.  RoBiKsoN,  attorney  for  appellee. 

Mb.  Justice  Shepard  deliveked  the  opinion  of  the 
Court. 

This  was  a  suit  for  divorce  brought  by  the  wife  on  the 
ground  of  the  impotency  of  the  husband. 

The  parties  were  married  October  23,  1893,  and  lived 
together  as  husband  and  wife  until  December  18th  of  the 
same  year,  a  period  of  fifty-six  days.  The  man  was  about 
twenty-nine  years  of  age  and  the  woman  about  twenty-five. 

The  facts  disclosed  by  the  evidence  show  a  lamentable 
condition  of  things,  and  such  as  would  naturally  incline  us 
to  an  affirmance  of  the  decree  in  favor  of  the  appellee,  if 
such  action  would  be  consistent  with  a  proper  administra- 
tion of  the  law. 

The  statute  (Sec.  1,  Ch.  40,  entitled  Divorce),  provides, 
among  other  causes,  that  if  "  either  party  at  the  time  of 
such  marriage  was  and  continues  to  be  naturally  impotent, 
*  *  *  it  shall  be  la^vful  for  the  injured  party  to  obtain 
a  divorce  and  dissolution  of  such  marriage  contract." 

If  the  condition  of  impotency  on  the  part  of  appellant 
does  exist,  it  exists  solely  because  of  the  degrading  habit  of 
self-abuse  indulged  in  by  him. 

There  is  no  malformation,  either  natural  or  by  accident, 
and  no  disease,  except  such  a  disgusting  habit  may  be  prop- 
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erly  called  a  disease,  that  has  occasioned  his  impotency,  if  it 
exists. 

According  to  the  testimony  of  two  physicians  who  ex- 
amined the  appellant,  his  parts  of  generation  were  of  normal 
size,  and  his  secretions  healthy  and  virile,  and  he  was  capa- 
ble of  having  an  erection.  The  evidence  in  behalf  of  the 
appellee  tended  strongly  to  establish  the  fact  that  through 
long-continued  indulgence  in  self-abuse  by  the  appellant  he 
has  become  so  perverted  in  mind  and  body  as  to  deprive  him 
of  the  present  desire  and  ability  to  perform  the  act  of  coi- 
tion with  his  wife,  although  not  as  yet  to  destroy  his  ca- 
pacity for  self -pleasure  and  to  emit  normally  virile  semen  as 
the  result  of  self-manipulation. 

Such  was  undoubtedly  the  conclusion  that  the  trial  court 
reached,  and  that  conclusion  would  not,  after  a  careful  read, 
ing  by  us  of  all  the  evidence,  be  disturbed  if  we  were 
satisfied  from  the  evidence  that  the  condition  of  appellant 
in  that  regard  is  incurable.  Incurably  is,  in  our  opinion, 
what  is  meant  by  "  naturally,"  as  used  in  the  statute,  when 
applied  to  impotency. 

It  can  not  be  required  that  the  condition  should  have 
existed  always,  as  from  causes  existing  at  birth,  in  the  nature 
of  natural  infirmities,  to  constitute  natural  impotency,  for 
even  if  such  a  condition  did  exist,  as  in  case  of  a  malforma- 
tion, and  it  was  curable,  it  would  not  be  a  case  of  impotency 
against  which  an  injured  husband  or  wife  would  be  entitled 
to  relief  by  a  divorce,  unless  the  deformed  party  should  re- 
fuse to  submit  to  a  cure.    Bishop  on  M.  and  D.,  Sec.  332. 

Nor  would  it  be  a  cause  of  divorce  if  the  impotency  were 
natural  in  the  sense  that  it  occurred  from  accident  or  dis- 
ease, unless  it  were  incurable. 

Therefore  it  seems  to  us,  both  upon  reason  and  authority, 
that  to  be  **  naturally  impotent,"  as  said  in  the  statute,  is  to 
be  impotent  or  incapable  in  the  matter  of  performing 
coition  with  the  other  sex  as  nature  prompts,  and  incur- 
ably so. 

And,  indeed,  such  a  meaning  would  seem  to  be  found  in 
the  language  of  the  statute,  for  it  will  be  observed  that  it 
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not  only  reads  that  the  party  shall  be  impotent  at  the  time 
of  the  marriage  bat  must  continue  to  be  so.  The  length  of 
time  is  not  prescribed  during  which  the  impotency  shall  con- 
tinue after  marriage,  and  therefore  it  must  be  for  such  time 
as  the  court  shall,  in  the  exercise  of  a  sound  judicial  discre- 
tion, determine  to  be  sufficient  to  establish  it  under  the  cir- 
cumstances of  each  particular  case,  and  it  does  not  seem  as 
if  any  general  rule  applicable  to  all  cases  can  be  laid  down. 

The  legislature  may  quite  probably  have  had  in  mind  as 
a  basis  the  old  ecclesiastical  triennial  period  of  cohabitation 
without  consummation,  after  which  impotency  would  be 
presumed,  and  while  not  intending  to  recognize  that  rule  or 
to  establish  any  fixed  period,  yet  recoguizing  the  salutari- 
ness  of  a  rule  that  should  require  some  reasonable  period, 
had,  by  providing  that  the  incapacity  should  continue  after 
as  well  as  exist  at  the  time  of  the  marriage,  intended  that 
the  courts  should  determine  it  in  each  particular  case  upon 
the  facts  thereof. 

Our  Supreme  Court  has  said,  in  Lorenz  v.  Lorenz,  93  111. 
377 :  '*  The  burden  of  proof  was  on  appellant  to  establish 
not  only  that  appellee  was  impotent,  as  charged,  but  also 
that  such  impotency  is  incurable;"  and  the  impotency  must 
exist  at  the  time  of  marriage.  And  so  it  is  held  by  all 
authorities. 

Closely  associated  with  the  question  of  curability,  is  that 
of  whether  the  party  affected  will  submit  to  such  treatment, 
whether  by  self-control  alone,  or  self-control  coupled  with 
medical  or  other  applications,  as  will  restore  his  powers. 

For  if,  as  held  in  cases  of  malformation,  the  person  dis- 
abled will  not  submit  to  treatment  that  will  remove  the  dis- 
ability, he  will  attach  to  himself  all  the  consequences  of 
permanent  and  incurable  impotency.  1  Bishop  on  M.  &  f )., 
Sec.  332. 

There  is  evidence  in  the  case  that  strongly  tends  to  prove 
that  all  that  is  required  of  the  appellant  is  that  he  should, 
if  addicted  to  a  habit,  abstain  from  it  a  reasonable  length 
of  time,  when  his  powers  and  desires  for  sexual  intercourse 
would  recuperate. 
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The  testimony  of  the  physicians  on  both  sides  is  that 
where  impotency  is  caused  by  self-abuse,  potency  will  be 
restored  by  a  cessation  of  the  habit,  except  perhaps  in  cases 
where  it  has  been  indulged  in  to  a  more  destructive  extent 
than  would  appear  from  the  testimony  of  the  two  physi- 
cians who  made  a  personal  examination  of  appellant,  to  be 
the  case  with  the  appeUant. 

From  that  testimony  it  would  seem  that  in  cases  of  mas- 
turbators,  impotency  arises  as  much  from  the  mental  condi- 
tion which  the  vice  creates  as  from  any  purely  physical 
cause,  and  that  where,  as  appears  to  be  the  case  here,  the 
man  is  generally  healthy  and  strong,  the  parts  of  generation 
normal  in  size  and  the  secretions  virile,  a  cessation  of  the 
practice  of  the  vice  would  relieve  the  mind  from  its  debas- 
ing effect,  and  with  the  mind  relieved  the  aversion  to  the 
wife  would  cease  and  his  potency  for  coition  with  her  would 
be  restored. 

That  the  appellant  was  willing  to  try  the  effects  of  medi- 
cal treatment  upon  himself  appears  in  the  fact  that  at  the 
request  of  his  wife  he  consulted  with  his  family  physi- 
cian, who,  testifying  in  his  behalf,  stated  that  the  appellee 
informed  him  of  appellant's  practice  of  self-abuse  which 
appellant,  in  his  interview  with  him,  denied,  but  did  say 
that  "  he  could  not  perform  sufficient  coitus,"  which  ex- 
plained, perhaps,  by  other  portions  of  the  testimony  of  the 
same  witness,  did  not  mean  that  "  he  could  not  perform  sex- 
ual coitus  at  all,"  but  that  there  was  "  some  sexual  irregu- 
larity;" that  he  was  not  "  able  to  give  as  much  satisfaction 
as  seemed  to  be  desired." 

An  element  that  the  appellant,  himself,  says  was  the  occa- 
sion of  his  nervousness  and  depression  was  a  constant  "  nag- 
ging "  of  him  by  his  wife  concerning  his  incapacity  as  a 
newly  married  man.  The  appellee  denies  having  ever  wor- 
ried him  beyond  upbraiding  him  for,  and  arresting  him  in 
his  nasty  practices.  Placing  her  construction  upon  it, 
then,  according  to  the  testimony  of  the  physicians  in  the 
case,  the  fact  of  knowledge  by  her  of  his  habit  would  have 
a  tendency  to  impair  his  mental  regard  for  her  and  hence 
his  physical  capacity. 
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A  stopping  of  the  habit,  and  a  cessation  of  upbraiding  or 
"  nagging,"  by  the  wife,  would,  we  must  conclude  f l-om 
the  evidence,  remove  the  cause  for  this  trouble  between  the 
pstrties. 

That  being  so,  the  only  question  is,  has  the  appellant  the 
will-power,  and  will  he  exercise  it,  necessary  to  cure  himself  ? 

We  have  seen  that  he  did,  at  least,  consult  with  his  fam- 
ily physician,  and  as  to  whether  he  would  do  what  alone 
seems  to  be  necessary  upon  his  part,  assuming  the  worst 
against  him,  it  seems,  according  to  the  following  authority, 
that  the  time  the  parties  lived  together  was  too  short  to 
test  that  question. 

The  case  of  Stagg,  falsely  called  Edgecombe  v.  Edge- 
combe, decided  at  Michaelmas  term,  1863,  and  reported  in 
32  Law  Journal,  N.  S.  (P.  M.  and  A.),  is  one  very  similar  to 
this  in  the  facts. 

There  the  parties  cohabitated  from  marriage,  on  July  2, 
1861,  until  September  27th,  of  the  same  year,  a  period  of 
eighty-seven  days,  without  a  consummation  of  the  mar- 
riage,  and  the  petition  by  the  woman  was  for  annuUment  of 
the  marriage  on  the  ground  of  the  impotency  of  the  man. 

Medical  inspectors  were  appointed  at  the  instance  of  the 
petitioner,  who  personally  examined  the  man,  and  reported 
that  the  external  organs  of  generation  "  are  perfectly  nat- 
ural and  well  formed,  and  as  far  as  we  are  able  to  judge, 
fully  competent  to  perform  their  functions." 

They  further  reported  that  the  man  was  twenty-nine 
years  of  age,  and  had  been  "  the  subject  of  fits  since  he  was 
five  years  of  age,  and  that  he  has  practiced  excessive  self- 
abuse,  masturbation,  and  has  continued  to  do  so  since  his 
marriage  in  1861.  Considering  the  foregoing  facts,  we  can 
not  but  believe  that  there  is  a  lack  of  virile  power.  The 
long  continuance  of  the  fits  has,  no  doubt,  induced  great 
deficiency  in  the  nervous  system,  but  that  is  not  a  sufficient 
cause  of  impotency  *  *  »  j  the  more  probable  cause 
is  one  of  a  mental  or  moral  character,  viz.,  self-abuse;  this 
we  know,  if  carried  to  any  great  extent,  induces  an  aver- 
sion to  the  female  sex.    This  cause  is  remediable,  and 
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remains  entirely  at  the  option  of  the  person  concerned. 
Self-control  may  restore  the  natural  feeling  toward  the 
Avife;  but  the  continuance  of  self-abuse  will  leave  matters  as 
they  are."  "  It  also  appeared  from  the  evidence  that  there 
was  a  possibility,  but  not  a  probability  of  the  respondent's 
cure." 

In  its  opinion,  the  court  says :    "  Assuming  her  (the  peti-  'I 

tioner)  to  be  a  virgin  intact,  I  can  not  make  the  decree  \ 

prayed,  for  the  medical  men  negative  malformation ;  they  I 

negative  impotency  from  disease  or  natural  infirmity ;  but  | 

they  ascribe  the  non-consummation  of  the  marriage  to  tem- 
porary incapacity  occasioned  by  the  indulgence  of  a  disgust- 
ing and  degrading  habit,  and  believe  that  such  incapacity 
will  continue  until  that  habit  is  corrected  but  no  longer. 
Moreover,  the  cohabitation  continued  but  little  more  than 
two  months.  Now,  where  any  manifest  and  incurable  de- 
fect exists,  the  old  rule  as  to  triennial  cohabitation  has  been 
relaxed ;  but  even  in  such  cases  the  court  has  never,  that  I 
am  aware  of,  proceeded  on  so  short  a  cohabitation  as  in  this 
case.  Here  I  have  no  right  to  assume  that  the  incapacity 
will  be  permanent ;  and  however  painful  it  may  be  to  the 
petitioner  to  resume  cohabitation  with  the  respondent,  I 
feel  bound  to  follow  the  precedent  of  Sir  George  Lee  in 
Welde  V.  Welde,  and  dismiss  the  petition." 

If  we  are  to  follow  that  case,  which  is  so  much  in  point, 
and  its  reason  commends  it  to  us,  it  is  decisive  of  this  case. 

The  decree  on  the  original  bill  will  therefore  be  reversed 
and  the  bill  dismissed  here. 

Mb.  Justice  Gary.  The  statute  of  1845  conferred  upon 
the  courts  of  chancery  "  power  and  authority  to  hear  and 
determine  all  causes  for  a  divorce,  not  provided  for  by  any 
law  of  this  State."    Sec.  S,  Ch.  33. 

In  the  revision  of  1874  that  provision  has  been  dropped, 
so  that  now  no  cause,  not  specified  in  the  statute,  is  ground 
for  divorce. 

The  rule  that  statutes  are  to  be  construed  "  according  to 
the  natural  and  most  obvious  import  of  the  language,  with- 
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out  resorting  to  subtle  and  foi:ced  construction,  for  the  pur- 
pose of  either  limiting  or  extending  their  operation,"  has 
the  sanction  of  the  Supreme  Court,  and  of  this  court 
Beardstown  v.  Virginia,  76  111.  34;  Epps  v.  Epps,  17  111. 
App.  196. 

The  words  of  the  statute  are  "  naturally  impotent."  If 
these  are  to  be  construed  accoi*ding  to  that  rule,  only  a  con- 
genital incapacity  is  ground  for  divorce. 

We  do  not  say  of  a  man  who  has  lost  a  limb,  or  been  dis- 
torted by  accident,  that  he  is  naturally  defontied ;  or  of  one 
who  from  a  blow  upon  the  head  has  lost  bis  wits,  that  he  is 
naturally  foolish. 

Is  it  true  that  a  girl,  young,  innocent,  ignorant  and  poor, 
marrjdng  a  millionaire  octogenarian,  who,  if  speaking  truly, 
would,  with  Othello,  say,  "  the  young  affects  in  me  defunct," 
may,  as  soon  as  she  is  instructed,  claim  a  divorce  and  liberal 
alimony  ? 

I  do  not  know  of  anv  allusion  to  such  a  question  in  anv 
English  book,  but  it  would  seem  from  what  Gutierres  says, 
pp.  159-162,  part  3,  Vol.  2,  Codigo  de  la  Eeforma,  that  by  the 
canon  law  such  a  marriage  would  be  a  nullity. 

But  no  provision  is  made  in  this  State  for  declaring  a 
marriage  a  nullity,  unless  by  implication  on  account  of  a 
prior  marriage,  under  Sec.  3 ;  and  it  may  have  been  for  the 
purpose  of  protecting  the  octogenarian  that  the  word" "  nat- 
urally "  was  inserted.  I  do  not  dissent  from  the  conclu- 
sion arrived  at  by  the  majority  of  the  court  and  am  not  sure 
that  I  do  from  the  process. 


Adolph  Macal  v.  People  ex  rel.  Josephina  Fue. 

1.  Verdicts— iVbi  Sustained  by  the  Evidenee. — ^Wberea  case  made 
against  a  defendant  in  a  bastardy  proceeding  is  too  indefinite  and  un- 
certain to  justify  the  verdict,  it  wiU  be  set  aside. 

Memorandnm.— Bastardy  proceedings.  In  the  Criminal  Court  of 
Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.   Appeal 
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from  a  judgment  of  conviction.    Heard  in  this  court  at  the  October  term, 
1894.    Reversed  and  remanded.    Opinion  filed  December  6, 1894. 

Jas.  E.  Cbo88,  attorney  for  appellant. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

The  appellant  was  convicted  in  the  Criminal  Court  of 
being  the  father  of  a  bastard  child  born  unto  the  relatrix, 
Josephine  Puc. 

Neither  the  people  nor  the  relatrix  follow  the  case  into 
this  court.  The  evidence  upon  which  the  conviction  was 
had  was  of  an  indefinite  character,  outside  of  the  single  fact 
testified  to  by  the  relatrix,  that  the  appellant  was  the  father 
of  the  child.  She  has  testified  to  no  time  or  place  where 
connection  between  him  and  herself  took  place,  and  has  not 
even  testified  that  it  ever  did  take  place.  Her  testimony 
upon  the  particular  subject  was  limited  to  answers  and  ques- 
tions as  follows : 

"Q.  Who  is  the  father  of  that  child?  A.  Adolph 
Macal. 

Q.  Who  is  Adolph  Macal,  the  gentlemen  here  (indicating 
defendant)  ?    A.     Yes,  sir. 

Q.     The  defendant  in  this  suit  ?    A.     Yes,  sir." 

The  relatrix  was  between  seventeen  and  eighteen  years 
old.  The  appellant  was  a  prosperous  young  man  aged 
twenty-five  years,  engaged  in  the  real  estate  and  insurance 
business,  and  lived  about  a  half  block  distant  from  where  the 
relatrix  lived  with  her  mother,  who  appears  to  have  kept  a 
small  shop,  selling  cigars  among  other  things,  which  the 
relatrix  seems  sometimes  to  have  attended.  The  appellant 
called  at  the  mother's  house,  which  was  also  her  place  of 
business,  not  exceeding  five  times  in  the  course  of  a  three 
years'  acquaintance,  and  four  of  those  visits  were  on  business 
with  a  reference  to  a  loan  of  money  and  insurance;  the  fifth 
visit  was  in  response  to  a  message  from  the  mother,  that  did 
not  state  why  she  wanted  to  see  him,  but  when  he  got  there, 
proved  to  be  with  reference  to  the  relatrix  being  in  the  fam- 
ily ^^y- 

On  that  occasion  the  mother,  the  relatrix  and  the  defend- 
ant were  the  only  persons  present. 
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According  to  the  testimony  of  the  mother  and  relatrix, 
the  mother  then  told  the  defendant  that  the  relatrix  was  in 
the  family  way  and  by  him,  and  that  he  answered  that  the 
relatrix  "  should  not  talk  that  kind  of  foolishness;"  that  the 
mother  replied,  "  that  ain't  no  foolishness.  Look  for  your 
self  and  take  her  for  a  wife;"  and  that  he  then,  according  to 
the  testimony  of  the  mother  but  not  confirmed  by  the  re- 
latrix, said,  "  Well,  yes;  I  take  her;  I  Avill  get  married  with 
her." 

The  defendant  admits  that  he  went  to  the  house  in  re- 
sponse to  a  message  requesting  him  to  come  there  on  busi- 
ness, and  that  when  there,  and  after  buying  a  cigar  of  the 
relatrix,  the  mother  came  forward  from  the  living  apart- 
ment in  the  back  part  of  the  store  and  told  him  that  the 
relatrix  was  pregnant,  and  that  he  was  the  cause  of  it;  that 
he  then  turned  to  the  relatrix  and  said,  "  How  in  the  w^urld 
do  you  dare  say  anything  about  me  in  that  way?  You 
know  it  is  not  true;"  that  the  relatrix  made  no  answer,  and 
that  her  mother  then  spoke  up  and  said,  "  It  must  be  so; 
the  girl  told  me  so;"  and  he  denies  having  ever  said  he 
would  marry  the  relatrix. 

The  mother  also  testified  that  the  defendant  took  the 
relatrix  out  "  buggy-riding  a  couple  of  times,"  but  the  de- 
fendant denies  ever  having  done  so,  and  the  relatrix  does 
not  confirm  the  mother's  testimony  in  that  regard. 

The  defendant  also  testified  that  he  had  never  been  out 
with  the  relatrix  to  any  place,  and  had  never  been  with  her 
at  any  time  or  place,  and  never  had  intercourse  %vith  her,  and 
never  spoke  to  her,  except  on  occasions  when  he  had  been 
to  the  store  to  see  her  mother  on  business,  and  as  one  neigh- 
bor speaks  to  another  when  meeting  on  the  street. 

Tending  to  corroborate  the  defense,  a  female  witness  who 
never  saw  the  relatrix  but  twice,  testified  that  the  relatrix 
called  at  her  house  in  May,  1893,  which  was  after  the  pro- 
ceedings were  begun  but  before  the  cause  was  tried,  and  in 
her  presence  requested  one  of  her  male  boarders,  named 
Tuma,  not  to  say  anything  against  her  (the  relatrix)  when 
the  case  against  the  defendant  should  come  up  for  triaL 
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But  independently  of  the  testimony  of  that  witness  the 
case  made  aorainst  the  defendant  is  too  indefinite  and  uncer- 
tain  to  justify  the  verdict. 

The  testimony  of  the  relatrix  shows  her  to  be,  even  when 
under  oath,  an  exceedingly  flippant  and  careless  person.  An 
impartial  reader  of  her  testimony  can  not  but  be  impressed 
with  the  fact  that  she  entertained  anything  but  a  serious 
view  of  either  her  own  situation  or  that  of  the  defendant; 
and  when  it  is  considered  that  it  is  upon  her  alone  that  the 
serious  charge  against  the  defendant  rests — for  the  mother 
received  all  the  information  that  she  possessed  from  the 
relatrix,  and  there  was  no  corroborating  fact  or  circum- 
stance of  any  kind  except  that  found  in  the  testimony  of  the 
mother,  that  the  defendant  said  he  would  marry  the  relatrix 
— ^her  manner  of  testifying,  and  her  character  and  demeanor 
as  a  witness  should  be  most  carefully  scrutinized. 

Under  such  circumstances  the  single  oath  of  the  relatrix 
that  the  defendant  is  the  father  of  the  child,  unsupported 
by  a  statement  of  when  or  where  the  necessarily  prece- 
dent occurrence  happened,  is  treacherous  ground  for  judicial 
decision  to  stand  upon. 

Circumstances  may  easily  be  imagined  under  which  the 
testimony  of  a  woman  that  a  particular  man  is  the  father  of 
her  child  would  be  the  statement  of  a  mere  conjecture;  not 
even  having  so  many  circumstances  of  probability  as  Fal- 
staflf  narrated  in  First  part  of  King  Henry  IV,  Act  II, 
Scene  IV : 

*'  That  thou  art  my  son,  I  have  partly  thy  mother's  word, 
partly  my  own  opinion,  but  chiefly  a  villainous  trick  of 
thine  eye  and  a  foolish  hanging  of  thy  nether  lip,  that  doth 
warrant  me." 

Courts  are  familiar  with  the  proneness  of  juries  to  find 
the  man  charged  with  the  oflfense  of  bastardy  to  be  guilty, 
when  a  mother,  with  a  child  in  arms,  avers  that  he  is  so. 

And  while  juries  may  ordinarily  be  right  in  such  cases, 
yet  courts  ought  also  to  recognize  that  the  offense  is  a  se- 
rious one,  both  in  morals  and  in  legal  consequence,  and  that 
no  man  should  be  convicted  of  it  upon  slight  evidence. 
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To  recognize  any  diflferent  rule  is  to  place  every  responsible 
man  in  danger  of  having  to  make  reparation  for  the  indul- 
gences of  another  who,  without  ability  to  make  compensa- 
tion, may  over-persuade  foolish  women. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Edward  W.  Clark  et  aL  y.  Charles  H.  Bunker^  Assignee 
of  Belding  Motor  and  Mfg.  Co.,InsolTeut. 

1.  Records — Sufficiency  of  Clerk's  Certificate. — A  certificate  of  the 
clerk  stating  that  the  record  is  complete  as  per  praecipe  is  indefinite  and 
insufficient. 

« 

Memorandam. — ^Appeal  from  an  order  of  the  County  Ck>urt  of  Cook 
County;  the  Hon.  Frank  Scales,  Judge/presiding.  Heard  at  the 
October  term,  1894,  and  dismissed.     Opinion  filed  December  6, 1894. 

'  Sydney  Eichmond  Taber,  attorney  for  appellants. 
Smith,  Shedd  &  Underwood,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opin- 
ion OF  the  Court. 

The  present  appeal  was  taken  from  an  order  entered  by 
the  County  Court  of  Cook  County  in  the  matter  of  the  Bel- 
ding  Motor  and  Manufacturing  Company,  insolvent,  direct- 
ing the  acceptance  of  a  bid  of  $1,000  for  the  assignee's  in- 
terest in  a  certain  lot  of  machinery,  motors,  tools,  etc. 

We  are  asked  in  this  case  to  set  aside  an  order  of  the  Cir- 
cuit Court  directing  the  acceptance  of  a  bid  of  $1,000  for 
the  interest  of  an  insolvent  estate  in  a  quantity  of  personal 
property  which,  having  been  used  for  some  time  by  the 
assignor,  neither  brings  in  nor  is  shown  to  be  capable  of 
producing  any  income  to  the  estate,  but  on  the  contrary 
must  be  a  constant  source  of  At  least  small  expense;  this 
we  are  asked  to  do,  because  it  is  said  that  it  is  shown  that 
the  property  is  worth  much  more  than  the  bid  made  there- 
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for,  various  people  having  so  testified,  and  because  the  ap- 
pellants will  get  nothing  upon  their  claim,  if  the  bid  be 
accepted. 

In  the  face  of  full  public  notice  of  a  contemplated  sale  and 
the  entire  absence  of  any  evidence  of  fraud  or  collusion,  and  in 
the  face  of  the  fact  that  interested  parties  produce  no  one 
who  is  willing  to  give  more,  and  do  not  themselves  offer  to 
bear  the  expense  of,  or  probable  loss  arising  from  another 
attempt  to  sell,  opinions  of  individuals  that  the  bid  is  for  too 
small  a  sum,  are  of  little  value. 

We  are  not  in  the  present  case  called  upon  to  say  that 
the  bid  should  have  been  ordered  to  be  accepted. 

The  certificate  of  the  clerk  is  that  the  record  is  complete 
as  per  praecipe;  turning  to  the  praecipe  we  find  that  many 
previous  orders  and  attempts  to  seU  this  property  may  have 
baen  made,  and  that  it  may  be  that  the  order  appealed  from 
is  the  result  of  repeated  attempts  to  get  more.  There  is  no 
showing  that  the  ortiers  certified  here  are  all  that  the 
County  Court  made  upon  this  subject. 

We  do  not  wish  in  disposing  of  this  case  to  be  understood 
as  holding  that  such  an  order  as  that  here  complaine<l  of  is 
one  from  which  an  appeal  may  be  taken;  as  to  this,  we 
express  no  opinion. 

The  appeal  taken  to  this  court  is  dismissed. 


John  Hruby  v.  Paulina  Tokoun. 

1.  AssiONMENT  OP  ERROR— Omwsion  of,  —Where  the  appellant  omits  to 
assign  errors,  the  appeal  wiU  be  dismissed, 

Memorandnm. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  at  the  October 
term  of  this  court,  and  dismissed.    Opinion  filed  December  6,  18d4, 

Jas.  E.  Cboss,  attorney  for  appellant. 
Jones  &  Lusk,  attorneys  for  appellee. 
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Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

In  this  case  there  is  no  assignment  of  errors,  and  the  ap- 
peal is  dismissed  at  the  cost  of  the  appellant,  with  the 
remark  that  all  that  is  said  (except  as  to  appellee's  brief), 
in  Lang  v.  Max,  60  111.  App.  465,  applies  here. 


Jetta  May  y.  Matilda  May. 

1.  Contract — In  Consideration  of  Marriage, — Marriage  is  a  good 
consideration  for  a  contract. 

2.  Evidence — To  Convert  a  Deed  into  a  Mortgage, — ^The  evidence 
required  to  convert  a  deed,  absolute  upon  its  face,  into  a  mortgage,  must 
be  clear  and  decisive. 

Memorandnm.— In  chancery.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Wiluam  G.  Ewino,  Judge,  presiding.  BiU  to 
have  a  deed  absolute,  declared  a  mortgage;  decree  for  complainant; 
appeal  by  defendant.  Heard  in  this  court  at  the  October  term,  1894. 
Reversed  and  bill  dismissed.    Opinion  filed  December  6,  1894. 

Statement  of  the  Case, 

This  was  a  proceeding  in  equity  to  set  aside  an  absolute 
deed  and  have  the  same  declared  ta  be  but  a  mortgage. 

The  circumstances,  about  which  there  is  no  controversy, 
under  which  the  deed  was  made,  were  in  part  as  follows : 

The  claim  of  the  appellee  is  that  the  quit-claim  deed  re- 
ferred to  was  executed  for  the  purpose  of  securing  appellant 
for  the  advancement  of  certain  moneys  to  redeem  the  prem- 
ises from  a  prior  foreclosure  sale.  The  appellant  claims  that 
the  quit-claim  deed  to  her  was  an  absolute  conveyance  of 
the  property  in  consideration  of  her  agreement  to  marry 
Louis  May,  the  son  of  the  appellee,  and  subsequent  fulfill- 
ment of  such  agreement  by  actual  marriage. 

On  May  2,  1891,  Matilda  May,  the  appellee  in  this  court 
and  complainant  in  the  court  below,  was  the  owner  in  fee 
simple  of  the  following  described  real  estate,  situated  in  the 
city  of  Chicago,  county  of  Cook  and  State  of  Illinois, 
to  wit : 
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Lots  ten  (10)  and  twelve  (12),  in  O.  M.  Wells'  subdivision 
of  lots  twenty-six  (26)  to  thirty-eight  (38),  both  inclusive,  in 
Rice  and  Valentines'  subdivision  of  lots  eleven  (11)  to  twenty 
(20),  both  inclusive,  in  Dobbins'  subdivision  of  the  N.  half 
of  the  S.  E.  i  of  the  N.  E.  i  of  section  three  (3),  T.  38  N., 
R.  14  east,  said  premises  being  further  known  as  Nos.  373 
and  377,  42d  street,  in  the  city  of  Chicago.  Upon  each  of 
these  lots  was  erected  a  two-story  dwelling  house.  At  that 
time  each  place  wag  subject  to  a  first  mortgage  for  §3,260, 
and  a  second  purchase  money  mortgage  for  $600. 

Previous  to  May  2,  1891,  foreclosure  suits  had  been  com- 
menced to  foreclose  the  second  mortgage  upon  each  of  the 
lots,  which  foreclosure  suits  resulted  in  a  master's  sale  on 
June  11, 1891,  of  each  of  the  places  to  Daniel  H.  Tolman, 
to  whom  a  master's  certificate  of  sale  was  issued  on  each  lot, 
the  purchaser  or  his  assignee  being  entitled  to  receive  a 
master's  deed  on  September  12,  1892,  unless  previously  re- 
deemed. During  all  the  time  of  these  foreclosure  proceed- 
ings, one  Louis  May,  age  about  thirty-four,  the  son  of  Matilda 
May,  the  appellee,  was  "  keeping  company  "  with  tJie  appel- 
lant in  this'case,  whose  name  was  then  Jetta  Wachtel,  and 
who  was  a  widow. 

On  September  30,  1891,  the  appellee,  Matilda  May,  and 
her  husband,  Joseph  May,  went  to  the  oflSce  of  Aschraft  & 
Gordon,  attorneys  in  the  city  of  Chicago,  and  there  signed 
and  acknowledged  a  quit-claim  deed  of  the  premises  above 
described  to  the  appellant,  Jetta  Wachtel,  and  on  the  day 
following,  October  1, 1891,  the  quit-claim  deed  was  delivered 
to  the  appellant,  and  afterward  on  the  same  day,  she  and 
Louis  May  were  married,  and  on  the  day  following  that, 
October  2, 1891,  the  quit-claim  deed  was  filed  for  record  in 
the  recorder's  office. 

Immediately  following  the  marriage  and  delivery  of  the 
deed,  the  possession  of  both  the  houses  in  question  was  turned 
over  to  the  appellant,  Jetta  May,  and  she  and  her  husband, 
Louis  May,  commenced  to  live  in  one  of  the  houses  and  to 
receive  the  rents  from  the  other,  and  they  continued  so  to 
do  up  to  the  time  of  the  hearing  of  this  case. 
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On  February  2, 1892,  each  of  the  lots  in  question  was 
redeemed  from  the  master's  sale  made  under  the  second 
mortgage,  in  the  name  of  and  for  Jetta  May,  the  appellant, 
as  stated  in  the  certificate  of  redemption,  and  the  money  for 
such  redemption,  $1,640,  was  furnished  by  the  appellant, 
Jetta  May.  On  September  6,  1892,  the  first  mortgage  of 
$3,250  on  each  of  the  lots  came  due,  and  new  notes  and 
mortgages  for  the  same  amounts  were  executed  by  the  appel- 
lant, Jetta  May>  for  the  purpose  of  taking  up  the  old  mort- 
gages and  renewing  the  loans. 

On  March  3,  1893,  the  appellee,  Matilda  May,  filed  her 
bill  of  complaint  herein,  seeking  to  set  aside  the  quit-claim 
deed  made  by  her  to  appellant,  so  far  as  the  same  appeared 
to  be  an  absolute  deed  of  conveyance,  and  to  have  the  same 
declared  to  be  a  mortgage. 

The  court  below  found  the  issues  for  the  complainant, 
and  entered  a  decree  declaring  that  the  quit-claim  deed  above 
referred  to  was  not  intended  as  an  absolute  conveyance  of 
the  premises,  and  that  the  complainant  below  was  entitled 
to  have  the  premises  reconveyed  to  her  bythe  defendants 
below,  Jetta  and  Louis  May. 

The  complainant  insists  that  she  conveyed  these  premises 
upon  an  understanding  with  the  defendant,  Jetta  May,  then 
Jetta  Wachtel,  that  the  latter  should  redeem  the  same  from 
the  sale  upon  the  second  mortgage,  pay  off  the  first  mort- 
gage, and  when  she  got  her  money  back  would  reconvey  the 
premises  to  the  complainant. 

The  defendant,  then  Jetta  Wachtel,  now  Jetta  May,  denies 
that  there  was  any  understanding  that  she  would  ever, 
under  any  circumstances,  reconvey  the  premises,  and  says 
that  they  were  given  and  conveyed  to  her  in  consideration 
of  marriage. 

The  property  consisted  of  two  houses.  A  witness  for  the 
complainant  testifies  that  these  houses  were,  September  30, 
1891,  worth  $7,000  to  $7,500  each.  A  witness  for  the  de- 
fendant testifies  that  they  were  worth  in  October,  1891, 
$6,000  each.  The  two  are  charged  in  the  bill  to  have  been 
worth  $13,000. 
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Appellant's  Brief,  Mann,  Hayes  &  Miller,  Attorneys; 

James  E.  Mann,  of  Counsel. 

A  deed  absolute  upon  its  face  is  presumed  to  be  what  it 
purports  to  be,  an  absolute  conveyance,  and  evidence  to  over- 
come this  presumption  of  the  law  must  be  clear,  satisfactory 
and  convincing.  Loose  and  indefinite  evidence  will  not  suf- 
.fice. 

In  Sharp  v.  Smitherman,  85  El.  154,  the  Supreme  Court 
say: 

"  The  statute  declares  that  *  every  deed  conveying  real 
estate  which  shall  appear  to  have  been  intended  only  as  a 
security  in  the  nature  of  a  mortgage,  though  it  be  an  abso- 
lute conveyance  in  terms,  shall  be  considered  as  a  mortgage.' 
It  has,  however,  been  held  repeatedly  by  this  court  that  a 
deed  absolute  upon  its  face  is  not  to  be  considered  as  a  '  mort- 
gage' unless  it  be  made  to  appear  clearly  to  have  been  so 
intended  at  the  time  of  its  execution." 

In  Remington  v.  Campbell,  60  111.  516,  it  was  said :  "  It 
is  well  settled  when  parties  give  to  a  transaction  all  the  forms 
of  a  sale,  the  proof  must  be  clear  it  was  intended  as  a  mort- 
gage in  order  to  change  its  character.  Slight  evidence  is 
not  sufficient." 

In  Bentley  v.  O'Bryan,  111  111.  53,  page  61,  it  was  said: 
"  Where  a  deed  for  land  on  its  face  appears  to  be  an  absolute 
and  unconditional  conveyance,  and  is  acknowledged  and 
delivered,  the  law  will  presume,  in  the  absence  of  proof  to 
the  contrary,  that  it  is  what  it  purports  to  be,  an  absolute 
conveyance.  Where  a  warranty  deed  for  land,  absolute  in 
form,  is  claimed  to  be  a  mortgage  only,  the  party  alleging 
such  a  character  must  sustain  his  claim  by  evidence  suffi- 
ciently clear  and  satisfactory  to  overcome  this  presumption 
of  the  law.  Loose,  indefinite  and  unsatisfactory  evidence 
will  never  suffice." 

And  in  Helms  v.  Boyd,  124  III.  370,  the  court  again  said : 
"A  deed  absolute  on  its  face  may  be  shown  by  parol  to  be 
a  mortgage.  The  law  will,  however,  presume,  in  the  absence 
of  proof  to  the  contrary,  that  such  a  deed  is  what  it  purports 
to  be,  an  absolute  conveyance.    The  party  who  claims  an 
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absolute  deed  to  be  a  mortgage,  must  sustain  his  claim  by 
proof  sufficient  to  overcome  this  presumption  of  the  law. 
Before  a  deed  absolute  in  form  will  be  held  to  be  a  mort- 
gage, the  evidence  must  be  clear,  satisfactory  and  convincing. 
It  must  be  made  to  appear  clearly  that  such  a  conveyance 
was  intended  as  a  mortgage  at  the  time  of  its  execution. 
The  question  is  one  of  intention,  to  be  ascertained  from  all 
the  circumstances." 

A  promise  to  marry,  afterward  fulfilled  by  marriage 
itself,  is  a  good  and  valuable  consideration,  and  sufficient  to 
sustain  a  conveyance  made  on  the  strength  of  such  promise 
both  in  law  and  equity.  Otis,  Receiver,  v.  Spencer,  102  111. 
632;  Rockafellow  v.  Newcomb,  57  111.  186;  Bunnel  et  al. 
V.  Witherow,  29lnd.  123;  Thompson  v.  Thompson,  17  Ohio 
State  649;  Bouser  v.  Miller,  5  Oregon- 110. 

Blum  &  Blum,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  THE  Court. 

While  the  interest  of  the  complainant  in  the  property  was, 
when  she  conveyed  the  same  to  appellant,  one  which  proba- 
bly could  have  been  sold  for  some  money,  it  is  manifest 
that,  as  a  pure  matter  of  business,  no  person  would  then  loan 
to  the  complainant  anything  upon  the  security  of  these 
houses. 

That  marriage  is  a  good  consideration,  is  undisputed. 

The  principal  question  of  law  involved  in  this  case  is, 
what  kind  and  amount  of  evidence  is  required  to  convert  a 
deed,  absolute  upon  its  face,  into  a  mortgage,  a  mere  security. 

That  such  evidence  must  be  clear  and  decisive,  and  that 
loose,  indefinite  or  inconclusive  evidence  is  insufficient,  is 
well  established.  Sutphen  v.  Cushman,  35  111.  18&-193; 
Knowles  v.  Knowles,  86  111.  1;  Wilson  v.  McDowell,  78 
111.  517;  Low  V.  Graff,  80  111.  360;  Sharp  v.  Smitherman, 
85  111.  154;  Bently  v.  O'Bryan,  111  111.  53-61;  Holmes  v. 
Boyd,  124  111.  370. 

In  Sutphen  v.  Cushman,  35  111.  186,  the  court,  speaking 
of  a  conveyance  absolute  upon  its  face,  say : 
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^*  The  right  to  redeem  lands  so  conveyed  can  not  be  estab- 
lished by  simply  proving  that  such  was  the  understanding 
on  which  the  deed  was  executed,  because  equity  as  well  as 
the  law  will  seek  for  the  understanding  of  the  parties  in  the 
deed  itself.  The  right  must  be  one  paramount  to,  and  in- 
dependent of,  the  terms  of  the  deed,  as  well  as  of  any  under- 
standing between  the  parties  at  the  time  it  «vas  executed." 

The  evidence  in  the  present  case,  giveii  on  behalf  of  the 
complainant,  that  the  quit-claim  deed  given  to  Jetta  May, 
was  received  by  her  as  well  as  given  by  the  complainant  as 
a  mortgage  only,  a  mere  security  for  money  that  she  might 
thereafter  advance,  is  far  from  being  clear  or  decisive. 

The  testimony  of  complainant  and  her  husband  is  almost 
entirely  concerning  conversations  had  with  their  son,  Louis 
May,  before  his  marriage  to  Jetta  Wachtel,  without  any 
showing  that  he  was,  and  in  the  face  of  positive  testimony 
that  he  was  not,  her  agent,  or  authorized  in  any  way  to 
speak  for  her;  indeed,  his  statement  as  given  by  these  wit- 
nesses does  not  purport  io  be  authorized  by  or  on  her  behalf, 
but  rather  as  holding  out  of  what  he  wished  and  would  do. 

Joseph  May,  the  husband  of  the  complainant,  testifies  to 
conversation  with  the  defendant,  Jetta  May,  in  which  he 
testifies  she  said  that  she  did  not  want  the  property  and 
that  it  should  go  back  to  the  complainant  after  she,  Jetta, 
got  her  money  out. 

He  fixes  no  time  when  this  conversation  was  had,  but 
from  all  his  testimony  it  is  evident  that  if  it  occurred  at  ail, 
it  was  after  the  deed  was  delivered  and  the  marriage  had 
taken  place. 

Other  children  of  the  complainant  testify  to  conversa- 
tions with  Jetta  May;  these  seem  to  have  been  had  after  the 
marriage,  and  are  quite  immaterial,  save  that  claimed  to 
have  been  had  with  H.  D.  Young,  a  son  of  the  complainant. 
Mr.  Young  is  a  wholesale  liquor  dealer,  and  testifies  that 
Jetta  May,  about  Christmas,  after  the  marriage,  called  at  his 
store  and  told  him  that  before  she  was  married  to  Mr. 
Young's  brother,  Louis  May,  she  promised  to  take  the 
houses  up,  to  secure  them  and  collect  the  rents,  and  to  get 
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the  money  in  that  way,  and  then  transfer  the  houses  back 
to  the  complainant. 

Upon  the  part  of  the  defendants,  Mrs.  Jetta  May  and  her 
husband,  Louis  May,  testify  that  no  such  conversations  as 
are  said  to  have  been  had  with  them,  respectively,  ever 
took  place;  that  the  deed  was  made  in  consideration  of  the 
marriage  of  Jetta  Wachtel  to  Louis  May;  that  the  com- 
plainant before  the  marriage  frequently  expressed  her  will- 
ingness to  convey  these  houses  to  Jetta  Wachtel  if  she 
would  marry  Louis. 

Newton  F.  Gordon,  a  disinterested  witness,  who  drew 
the  deed,  and  before  whom  it  was  acknowledged,  testified 
that  the  complainant  had  frequently  talked  with  him  about 
the  property  during  the  summer  of  1891,  and  while  the 
foreclosure  proceedings  were  going  on ;  that  prior  to 
.  the  time  when  the  deed  was  signed  she  had  on  two  or 
three  occasions  talked  to  him  about  deeding  the  property 
to  Jetta  Wachtel;  that  she  had  told  him  "that  if  Mrs. 
Wachtel  would  marry  Louis  she  was  willing  to  deed  this 
property  to  her;  that  the  time  for  redemption  was  fast 
running  out  and  she  had  no  money;  she  did  not  see  how  she 
was  ever  going  to  save  the  property."  That  she  told 
him  "  distinctly  that  Mrs.  Wachtel  would  not  marry  Louis 
without  she  got  this  property; "  that  when  she  first  came 
into  his  office  and  told  him  "  that  if  Mrs.  Wachtel  would 
marry  Louis  May,  she  would  give  to  her  this  property," 
it  was  two  to  three  months  before  the  deed  was  made; 
that  when  this  matter  was  first  spoken  of  the  title  to 
the  property  stood  in  the  name  of  complainant's  son  Sam; 
that  she  talked  with  him  about  getting  the  title  from 
"  Sam,"  so  that  she  could  deed  it  to  Mrs.  Wachtel;  that 
he  explained  to  her,  particularly,  that  she  was  deeding 
to  Mrs.  Wachtel  all  the  interest  she  had  in  the  property,  and 
advised  her  not  to  do  it;  that  he  was  careful  to  explain  the 
matter  to  her  because  she  could  not  read  or  write;  that 
some  time  after  the  deed  was  made  she  came  in  and  told 
him  that  one  of  the  tenants  of  the  property  had  been 
garnisheed  on  a  debt  of  hers,  and  that  she  then  said,  "  of 
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course  the  property  don't  belong  to  me;  I  don't  have  any- 
thing to  do  with  it;  I  don't  collect  the  rents." 

The  testimony  of  Jetta  May  as  to  repeated  promises  by 
the  complainant  to  giye  to  her,  Jetta,  these  houses  if  she 
would  marry  Louis,  her  hesitation  about  contracting  such 
marriage  and  reasons  therefor,  that  she  would  not  have 
married  him  without  she  obtained  this  •property,  and  why 
the  would  not,  is  clear  and  consistent. 

Mrs.  Brackett,  a  disinterested  witness,  testified  that  the 
complainant  repeatedly  told  her  that  she,  complainant, 
would  give  the  two  houses  to  Jetta  if  she  would  marry 
Louis.  That  in  response  to  a  suggestion  that  witness 
thought  complainant's  other  sons  might  object  to  it,  she  said 
that  Louis  was  her  favorite  son  and  she  liked  Mrs.  Wachtel, 
and  if  "  she  would  marry  Louis  she  would  give  her  these  two 
houses.'^ 

W.  H.  Brackett.  also  a  disinterested  witness,  testifies  that 
the  complainant  told  him  that  Louis  and  Jetta  were  engaged 
to  be  married,  and  when  they  were  married  she  would 
give  them  two  houses  standing  on  42d  street  side   by  side. 

The  deed  was  signed  and  acknowledged  September  30th, 
and  delivered  the  next  morning;  the  marriage  took  place  in 
the  evening  of  the  day  of  the  delivery. 

The  complainant  testifies  that  the  day  after  the  marriage 
her  son  Louis  told  her  that  she  had  got  to  get  out,  that  his 
wife  didn't  want  to  live  with  "  no  mother-in-law; "  that  the 
first  time  she,  complainant,  had  any  talk  with  Jetta  about 
taking  up  the  indebtedness  on  the  houses  was  after  the 
marriage. 

She  insists  that  she  was  turned  out  of  her  house  the  day 
after  the  marriage,  and  of  this  she  complains,  and  it  would 
seem,  if  her  story  of  her  son's  conduct  is  true,  with  reason. 
If  she  was  turned  out  as  she  says,  she  then,  October  2, 1891, 
had  good  evidence  that  Jetta  May  and  her  husband,  Louis 
May,  regarded  the  property  as  Jetta's,  and  that  she,  com- 
plainant, had  no  right  therein;  yet  she  waits  until  after,  on 
February  2,  1892,  the  defendant  had,  by  paying  $1,640, 
redeemed  the  property  from  the  foreclosure  sale,  and  until 
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after  Jetta  May  had  paid  and  discharged  the  notes  and 
mortgages  made  by  complainant,  by  giving  new  notes  and 
mortgages  made  by  her,  Jetta,  on  the  6th  of  September, 
1892;  finally,  on  the  5th  of  March,  1894,  she  files  her  bill  to 
set  aside  the  quit-claim  deed  made  by  her  October  1, 1891. 

Substantially  all  the  material  testimony  from  disinterested 
witnesses  sustains  fhe  position  of  the  defendants;  the  cir- 
cumstances surrounding  the  transaction  are  in  entire  accord 
with  such  position,  while  the  evidence  for  the  complainant 
in  no  wise  is  equal  to  the  requirement  of  the  law. 

An  absolute  conveyance  can  not  be  set  aside  and  turned 
into  a  mere  security  for  disbursements  made  after  the  deed 
was  executed,  upon  evidence  such  as  the  complainant  had 
produced  in  this  case,  when  such  evidence  is  overturned  by 
so  great  a  preponderance  as  here  appears. 

We  are  not  unmindful  that  the  chancellor,  who  sees  and 
hears  the  witnesses,  is  better  able  to  judge  of  their  credibil- 
ity than  a  reviewing  court  can  be,  but  it  is  not  in  this  case  a 
matter  of  mere  credibility  of  witnesses  that  is  to  be  con- 
sidered; it  is  rather  the  character — the  substance  of  the  testi- 
mony, be  the  witnesses  ever  so  creditable;  that  character, 
that  substance  in  this  case,  in  the  face  of  the  undisputed 
facts,  comes  far  short  of  being  of  that  clear  and  convincing 
nature  the  law  requires  shall  be  produced  ere  an  absolute 
conveyance  is  thereby  pronounced  to  be  but  a  mortgage. 

The  decree  of  the  Superior  Court  is  reversed  and  the  biQ 
here  dismissed  for  want  of  equity. 

Mr.  Justice  Suepasd  took  no  part  in  this  case. 


J.  B.  Legnard  t.  Crane  Company. 

1.    Verdict  and  JuDOBfENT— Sentence  of  t?ie  Law. — ^A  verdict  and 
judgment  are  the  sentence  of  the  law  upon  the  proven  facts. 

Memorandnm. — Assumpsit.    Appeal  from  the  Superior  Ck)urt  of  Cook 
County;  the  Hon.  John  Barton  Patnb,  Judge,  presiding.    Heard  in 
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this  court  at  the  October  term,  1894,  and  affirmed.    Opinion  filed  De- 
cember 6,  1891 

Jambs  L.  Clark,  attorney  for  appellant. 

WiLBEB,  Eldridoe  &  PiNNEY,  attomejs  for  appellee. 

Mb.  Presiding  Justice  Waterman  delivered  the  opinion 
OF  the  Court. 

This  was  an  action  upon  a  promissory  note. 

December  6,  ISOeS,  the  plaintiflP's  attorney  filed  an  affi- 
davit looking  to  placing  the  cause  on  the  short  cause  calen- 
dar, and  on  the  same  day  served  notice  of  the  same  on  the 
defendant's  attorney.  The  cause  having  been  placed  on  the 
short  cause  calendar,  the  defendant  took  no  steps  to  prevent 
an  immediate  trial  until  February  19th,  when  he  made  an 
application  for  a  continuance,  supported  by  an  affidavit. 
We  do  not  think  sufficient  ground  for  a  continuance  was 
shown.  Nor  do  we  think  that  the  cause  was  improperly 
placed  upon  the  short  cause  calendar. 

It  is  urged  that  the  trial  judge,  while  engaged  in  the  trial 
of  another  cause,  turned  his  attention  to  this, ,  impaneled  a 
jury,  permitted  evidence  to  be  introduced,  received  the 
verdict  and  entered  judgment  without  suspending  the  trial 
of  the  other  cause. 

Whatever  damage  may  have  been  done  to  the  rights  of 
the  parties  in  the  "other"  cause  we  can  not  say.  None 
seems  to  have  happened  in  this. 

A  verdict  and  judgment,  which  are  but  the  sentence  of 
the  law  upon  the  proven  facts,  was  arrived  at. 

We  do  not  think  the  appellant  has  any  just  ground  of 
complaint  and  the  judgment  of  the  Superior  Court  is 
affirmed. 


Francis  Stoelke  et  al.  v.  Mathias  Hahn  et  al. 

1.  IiisURANCS — Vef^Kil  Contracts. — ^A  verbal  contract  of  insurance  is 
valid,  in  the  absence  of  a  statute  to  the  contrary. 

2.  Contracts— Con«ic2era/um — (Jomjyromise  of  a  Doubtful  Right. — 

Vol.  LV  3t 
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The  compromise  of  a  doubtful  righi  is  a  good  consideration  to  support 
the  compromise  agreement. 

8.  Settlebient — W/ten  ConcZu9ii;e.r<- A  valid  settlement,  where  both 
parties  have  yielded  some  ri^ht  or  legal  claim  in  order  to  prevent  litiga- 
tion, constitutes  a  compromise  that  will  not  be  d^turbed. 

Memorandnm. — ^In  chancery.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Bill  for  in- 
junction, on  the  hearing  dismissed;  appeal  by  complainant.  Heard  in 
this  court  at  the  October  term,  1894,  and  affirmed.  Opinion  filed 
December  6, 1894. 

Appellants'  Brief,  Botsford  &  Wayne,  and  J.  F.  Snyder, 

Attorneys. 

"Where  the  charter  itself  is  made  a  part  of  the  contract, 
it  will  not  do  to  permit  members  of  the  company  to  plead 
ignorance  of  its  provisions.  As  every  member  is  bound  to 
pay  his  due  proportion  of  all  losses  and  expenses  which  may 
happen  to  the  company,  they  should  in  all  cases  act  fairly 
and  honestly  toward  each  other,  as  otherwise  the  contribu- 
tions would  be  in  unequal  and  unjust  proportions.  Appellee 
was  charged  with  notice  of  all  the  by-laws  of  the  company 
and  of  the  conditions  of  insurance  adopted  by  the  company, 
whether  contained  in  the  by-laws  or  in  resolutions.  Illinois 
Fire  Insurance  Co.  v.  Manufacturing  Co.,  1  Gill.  263;  Miller 
V.  Association,  7  Atl.  Rep.  895;  Pfiister  v.  Gerwig,  23  N.  E. 
Rep.  1041;  Baxter  v.  Chelsea  Mu.  Ins.  Co.,  1  Allen  (Mass.) 
294. 

Nor  is  it  in  the  power  of  the  officers  of  the  company  to 
waive  such  by-laws  as  constitute  the  essence  and  substance 
of  the  contract.  Murphy  v.  People's  Ins.  Co.,  7  Allen  (Mass.) 
239;  Bremer  v.  Chelsea  Mu.  Ins.  Co.,  14  Gray  (Mass.)  203; 
Mulray  v.  Shawmut  Mu.  Ins.  Co.,  4  Allen  (Mass.)  116. 

Tested  by  any  ordinary  essentials  of  a  <3ontracti  there 
was  no  contract  for  insurance  made,  which  covered  this  loss. 
Appellee  had  no  policy,  had  paid  no  premium,  had  executecl 
no  note,  nor  promised  to  pay  or  to  execute  any  note  for  the 
premium. 

Suppose  that  he  had  commenced  proceeding  against 
the  company  to  compel  the  issuance  of  a  policy  to  him; 


-»-y=- 


FiRST  District — October  Term,  1894.      499 

Stoelke  v.  Hahn. 

could  it  be  seriously  contended  that  on  the  showing  in  this 
record  he  could  succeed  ?  Tested  by  the  following  cases  he 
could  not :  People's  Insurance  Co.  v.  Paddon,  8  Brad.  447; 
Pickett  V.  German  Ins.  Co.,  18  Pac.  Kep.  903;  Insurance 
Co.  V.  Holzgrafe,  63  111.  516;  Covenant  Mutual  Association 
V.  Conway,  10  Brad.  348;  Rowland  v.  Springfield  F.  M. 
Ins.  Co.,  18  Brad.  601. 

'*  While  it  is  not  necessary  that  the  claim  asserted  should 
be  a  legal  one,  it  is  necessary  that  it  must  have  some 
foundation  in  law  or  equity."  Harris  v.  Cassidy,  107  Ind. 
158. 

In  order  that  a  compromise  may  constitute  a  sufficient 
consideration  for  the  enforcement  of  an  executory  contract, 
there  must  have  been  an  actual,  hona  fide  claim  founded 
upon  a  colorable  right,  about  which  there  w^as  room  for 
honest  doubt  and  actual  dispute.  U.  S.  Mortgage  Co.  v. 
Henderson,  12  N.  E.  Rep.  88;  Jar  vis  v.  Sutton,  3  Ind.  289. 

Appellees'  Brief,  Elbert  H.  Gary,  Attorney. 

Appellees  contended  that  at  the  time  of  the  fire  there  was 
a  valid  contract  of  insurance  upon  the  property  destroyed. 
People's  Ins.  Co.  v.  Paddon,  8  111.  App.  447;  Mobile  Marine 
Dock  and  Mut.  Ins.  Co.  v.  McMillan,  31  Ala.  711;  Ela  v. 
French,  11  N.  H.  356;  Kelly  v.  Commonwealth  Ins.  Co.,  10 
Bosw.  (N.  Y.)  82;  1  May  on  Insurance,  Sec.  14  et  seq.^  and 
cases  cited;  Trs.  of  First  Baptist  Church  v.  Brooklyn  Fire 
Ins.  Co.,  19  K  Y.  305;  Ellis  v.  Ins.  Co.,  50  N.  Y.  402. 

It  was  within  the  power  of  the  agents  and  directors  of 
the  company  to  waive,  and  they  did  waive,  compliance 
with  the  by-laws.  Boisot  on  By-Laws,  page  16;  Union 
Mut  Fire  Ins.  Co.  v.  Keyser,  32  K  H.  313;  Campbell  v. 
Merchants'  &  Farmers'  Mut.  Fire  Ins.  Co.,  37  K  H.  35; 
Susq.  Mut.  Fire  Ins.  Co.  v.  Elkins,  124  Pa.  St.  484;  David- 
son V.  Old  People's  Mut.  Ben.  Scty.,  39  Minn.  303;  Fitzger- 
ald V.  Equitable  Eeserve  Fund  Life  Assn.,  3  N.  Y.  Supp. 
214;  Protection  Ins.  Co.  v.  Foote,  57  111.  360;  111.  Fire  Ins. 
Co.  V.  Stanton,  57  111.  121;  Pratt  v.  Dwelling  House  Mut. 
Fire  Ins.  Co.,  130  N.  Y.  219. 
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The  allowance  of  the  claim  by  the  board  of  directors,  and* 
the  issuing  of  the  warrant,  constitute  a  compromise  settle- 
ment upon  which  an  action  can  be  maintained.  1  Parsons 
on  Contracts,  438  (Book  II,  Chap.  1,  Sec.  4);  Stapleton  v. 
Stapleton,  1  Atk,  10;  Moore  v.  Fitz water,  2  Hand.  (Va.)  442; 
Bennett  v.  Paine,  5  "Watts  (Penn.)  259. 

This  is  not  such  a  case  as  authorizes  a  court  of  equity  to 
control  the  action  of  the  board  of  directors  of  a  coq)oration 
at  the  suit  of  a  stockholder.  Cook  on  Stock  and  Stock- 
holders and  Corporation  Law,  Sec.  750;  Taunton  v.  Royal 
Ins.  Co.,  2  H.  &  M.  135. 

Mr.  Justice  Shepaed  delivered  the  opinion  of  the 
Court. 

The  Addison  Farmers  Mutual  Insurance  Company  is  a 
corporation  organized  and  existing  under  the  laws  of  Illi- 
nois and  engaged  in  the  business  of  a  mutual  fire  insurance 
company  in  the  counties  of  Cook  and  Du  Page. 

The  appellee,  Hahn,  became  a  member  of  the  company 
and  held  a  policy  of  insurance  issued  by  said  company  which 
covered  a  bam,  grain  and  stock,  for  a  term  of  fi.ve  years, 
and  expired  October  24,  1886. 

The  barn  and  contents  were  destroyed  bj^  fire  October  30, 
1886. 

On  October  28,  1886,  an  agent  of  the  insurance  company 
called  at  the  house  of  Hahn  and  notified  his  wife  that  the 
insurance  had  expired.  Hahn  w^as  at  work  on  his  farm 
about  a  mile  from  his  home  and  did  not  meet  the  agent. 
Some  conversation  took  place  between  the  agent  and  Mrs. 
Hahn  concerning  a  renewal  of  the  insurance  and  the  agent 
went  away.  The  only  persons  present  at  the  conversation 
were  the  agent  and  Mrs.  Hahn  and  her  daugher,  Amelia. 

The  agent  did  not  testify  on  the  hearing  of  the  cause, 
but  Mrs.  Hahn  and  the  daughter,  Amelia,  did. 

Subsequent  to  the  fire,  and  in  due  time,  the  appellee  pre- 
sented his  claim  for  loss  against  the  company,  claiming  a 
loss  on  building  and  contents  of  $1,300. 

Controversy  arose  among  some  of  the  stockholders  and 
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some  of  the  directors  as  to  whether  Hahn  should  be  paid 
anything,  because  there  was  no  policy  of  insurance  in  force 
when  the  fire  occurred.  This  controversy  was  carried  into 
the  annual  meeting  of  the  stockholders  which  took  place 
January  8,  1887,  where  a  resolution  was  carried  directing 
the  oflBcers  of  the  company  to  pay  Hahn,  the  appellee,  $750; 
and  about  January  15,  1887,  the  board  of  directors  directed 
the  secretary  of  the  company  to  issue  a  warrant  on  the 
treasurer  to  pay  Hahn  that  amount,  which  warrant  was  ac- 
cordingly issued  and  delivered  to  Hahn. 

The  appellants  are  members  and  policy  holders  of  said 
company,  and  being  dissatisfied  with  the  action  of  the  di- 
rectors of  the  company  in  issuing  a  warrant  to  appellee  as 
aforesaid,  filed  their  bill  in  equity  to  restrain  the  directors 
and  oflRcers  of  the  company  from  paying  the  amount  of  the 
warrant  to  Hahn  or  his  assigns,  and  obtained  a  preliminary 
injunction  to  that  effect. 

After  that  injunction  was  issued  Hahn  brought  a  suit  at 
law  against  the  company  to  recover  the  $750,  and  thereupon 
the  appellants  filed  their  supplemental  bill  setting  up  that 
fact,  and  obtained  an  injunction  against  him  from  prose- 
cutinor  his  action  at  law.  The  cause  was  referred  to  a  mas- 
ter  and  he  reported  in  favor  of  dismissing  both  bill  and 
supplemental  bill,  and  his  report  was  confirmed  by  the 
court  and  both  bills  were  ordered  to  be  dismissed.  From 
that  decree  this  appeal  is  prosecuted. 

Numerous  questions  of  importance  relative  to  mutual  in- 
surance companies  are  presented  by  the  bill  and  are  urged 
upon  our  consideration,  but  in  the  view  we  take  of  one  of 
the  questions  that  controls  all  the  others,  so  far  as  this  case 
is  concerned,  we  are  relieved  of  considering  but  that  one. 

A  verbal  contract  of  insurance  is  valid,  in  the  absence  of 
a  statute  to  the  contrary.  People's  Ins.  Co.  v.  Paddon,  8 
111.  App.  447;  Ela  v.  French,  11  N.  H.  356;  Mobile  Marine, 
etc.,  Ins.  Co.  v.  McMillen,  31  Ala.  711;  May  on  Insurance, 
Sec.  14;  1  Phillips  on  Insurance,  8. 

Whether  the  undisputed  testimony  of  Mrs.  Hahn  and 
Amelia  Hahn  proved  a  valid  contract,  need  not  be  decided. 
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It  certainly  tended  toward  establishing  a  sufficient  contract, 
and  was,  clearly,  enough  to  furnish  grounds  for  a  reasona- 
ble legal  dispute,  and  as  such,  to  furnish  a  good  considera- 
tion and  foundation  for  a  compromise  of  the  claim. 

The  compromise  of  a  doubtful  right  is  a  good  considera- 
tion to  support  the  compromise  agreement.  MulhoUand  v. 
Bartlett,  74  111.  58. 

A  valid  settlement,  where  both  parties  have  yielded  some 
right  or  legal  claim  in  order  to  prevent  litigation,  consti- 
tutes a  compromise  that  will  not  be  disturbed. 

As  laid  down  by  Lord  Macclesfield,  in  Cann  v.  Cann,  1  P. 
W.  727,  S.  C,  "  an  agreement  entered  into  upon  a  supposi- 
tion of  a  right,  or  of  a  doubtful  right,  though  it  after  comes 
out  that  the  right  was  on  the  other  side,  shall  be  binding, 
and  the  right  shall  not  prevail  against  the  agreement  of  the 
parties,  for  the  right  must  always  be  on  one  side  or  the 
other;  and  therefore  the  compromise  of  a  doubtful  right  is 
a  sufficient  foundation  for  an  agreement."  Stapleton  v. 
Stapleton,  1  Atk.  2. 

It  would  be  a  needless  expenditure  of  time  to  demonstrate 
by  argument  and  authority  that  the  board  of  directors  hav- 
ing charge  of  the  affairs  of  the  insurance  company,  had 
authority  to  settle  the  disputed  claim  and  to  appropriate  the 
funds  of  the  corporation  to  pay  the  compromise  sum  agreed 
upon.  We  hold,  therefore,  that  there  was  a  dispute  between 
the  company  and  Hahn  upon  which  men,  or  courts  and 
counsel  learned  in  the  law,  might  differ;  (the  court  below 
has  found  contrary  to  the  contention  of  appellants'  counsel;) 
that  there  was  a  compromise  of  that  dispute,  and  that  its 
settlement  was  within  the  corporate  powers  conferred  upon 
and  exercised  by  the  directors,  and  therefore  affirm  the 
decree. 
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James  T.  Snell  t.  Fred  Ball^  Master  in  Chancery. 

1.  Set-Opp — Not  OB  Against  Moneys  Held  in  Trust. — When  moneys 
held  in  trust  axe  loaned  to  a  person  having  knowledge  of  such  holding, 
the  borrower  can  not  set  off  nor  have  credit  for  a  claim  against  the  indi- 
vidual who,  as  trustee,  had  custody  of  the  fund. 

2.  Trust  Funds — What  to  he  Regarded  as  Such, — A  master  in  chan- 
cery let  a  president  of  a  bank  have,  out  of  moneys  held  in  trust  by  him, 
for  use,  without  interest,  a  sum  of  money  to  be  paid  on  demand,  and  took 
his  check  on  the  bank  for  the  same,  which  was  not  presented.  Three 
years  afterward  he  died,  and  this  check  being  found  among  his  effects, 
was  turned  over  to  his  successor  as  so  much  money.  The  bank  upon 
presentation  paid  a  portion  of  the  check  but  refused  the  balance,  and 
suit  was  brought  against  the  drawer  upon  it.  It  appeared  that  the  de- 
ceased master  deposited  a  portion  of  his  funds  in  the  bank,  and  let  the 
president  have  the  use  of  other  portions,  which  the  check  represented. 
The  deceased  having  overdrawn  his  funds  in  the  bank  to  make  the 
amount  good,  gave  a  check  on  another  bank,  which  was  received  as 
money,  and  the  overdrafts  paid,  the  check  not  being  paid.  The  presi- 
dent of  the  bank,  by  an  arrangement  with  the  bank,  took  it  up,  and  upon 
the  trial,  sought  to  have  it  set  off  against  the  check  sued  on.  Held*  that 
as  between  the, president  and  the  deceased  master,  the  transaction  was  a 
return  of  the  amount  of  the  check  to  the  trust  fund,  and  as  the  plaintiff 
stood  in  the  shoes  of  the  decease*!  master,  the  amount  of  the  cheok 
should  have  been  allowed  as  a  credit. 

Memorandnm.— Assumpsit.  In  the  Circuit  Court  of  De  Witt  County; 
the  Hon.  George  W.  Herdman,  Judge,  presiding.  Declaration  on  bank 
check  and  common  counts;  pleas,  general  issue  and  set-off;  trial  by  the 
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court  without  a  jury;  finding  and  judgment  for  plaintiff;  appeal  by  de- 
fendant. Heard  in  this  court  at  the  May  term,  1894.  Reversed  and 
remanded.    Opinion  filed  November  20, 1894. 

Appellant's  Brief,  R.  A.  Lemon,  Attorney. 

A  note,  check,  or  bill  of  exchange,  made  payable  to  a 
person  as  administrator,  guardian,  master  in  chancery,  or 
the  like,  is  an  obligation  in  favor  of  the  person,  and  the 
additional  words  used  are  merely  descriptio  persoiuB.  Lay- 
cock  V.  Olson,  60  111.  30;  Baker  v.  Ormsby,  Guardian,  4 
Scam.  325. 

'  The  transaction  represented  by  the  check  sued  on  is  a 
personal,  individual  transaction,  between  the  parties.  2 
Starr  &  Curtis'  Stat.,  pp.  1599-1600,  par  11-12;  3  Starr  & 
Curtis'  Stat.,  p.  860;  Peers  v.  Board  of  Education,  72  IlL 
508;  Wisdom  et  al.  v.  Becker,  Admx.,  52  111.  342. 

Pleas  of  set-otf,  and  the  evidence  in  support  thereof,  in 
this  case  presented  a  good  defense  to  the  extent  of  the  ig800 
check.  Rothschild  v.  Bruscke  et  al.,  131  111.  265;  Doran  et 
al.  V.  Hodson,  Assignee,  43  111.  App.  411;  Engs  et  al.  v. 
Matson,  11  111.  App.  639;  Ronehel  et  al.  v.  Lofquist,  46  111. 
App.  442. 

In  the  evidence  in  this  case  the  money  represented  by  the 
$800  check  was  a  payment  made  by  the  defendant  on  the 
indebtedness  represented  by  the  check  sued  on.  Bayley  v. 
Wynkoop,  5  Gilm.  449;  Snell  et  al.  v.  Cottingham  et  al.,  72 
111.  124. 

The  assignment  by  the  administrators  of  Gambrel  was 
without  any  consideration,  and  appellee  took  the  check  as  a 
mere  volunteer.    Harpham  v.  Hayes,  30  III.  404. 

Appellee's  Brief,  Moore  &  Wabnee,  Attorneys. 

The  $2,230  obtained  by  the  appellant  from  Mr.  Gambrel, 
for  which  the  check  described  in  the  declaration  was  given, 
and  to  recover  which  this  suit  was  brought,  being  part  of 
the  official  or  trust  fund  held  by  him  as  master,  and  the  ap- 
pellant knowing  that  fact  at  the  time  he  obtained  it,  it  can 
now  be  recovered  from  the  appellant  by  the  present  master, 
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the  appellee,  or  any  one  entitled  to  it  as  cestui  que  i7*u8t,  on 
the  common  counts  alone.  Darst  v.  Gale,  83  III.  136;  Breit 
et  al.  V.  Yeaton  et  al.,  101  III.  268;  Goldstein  v.  Goldstein, 
11  111.  App.  530;  Hubbard  v.  U.  S.  Mortgage  Co.  et  al.,  14 
111.  App.  47;  2  Pomeroy's  Equity  Jurisprudence,  Sec.  1048, 
page  J  555. 

If  the  check  on  which  this  suit  was  brought  was  the  in- 
dividual property  of  William  P.  Gambrel,  his  administrators 
could  legally  assign  and  transfer  it  without  the  order  oi 
authority  of  the  County  Court,  and  if  it  was  not  his  Individ- 
ual  property,  their  assignment  of  it  to  the  appellee,  his  suc- 
cessor in  office,  does  not  prejudice  the  appellee's  case.  Ran- 
dolph on  Commercial  Paper,  Sec.  441,  page  609,  Vol.  1: 
Makepeace  v.  Moore,  10  111.  (5  Gil.)  474;  Walker  v.  Craig, 
18  III.  125. 

The  $800  check  for  which  the  appellant  asks  to  be 
allowed  as  a  set-off,  is  on  the  State  Bank  of  Clinton, 
is  made  by  "  W.  P.  Gambrel "  personally,  is  payable  to 
"  W.  P.  Gambrel,  Master,  or  'bearer^'*  is  not  assigned  by  the 
payee,  and  is  therefore  still,  in  law,  the  property  of  the 
"  master  "  and  the  appellant  has  no  legal  interest  in  it,  as 
under  the  law  of  this  State  such  a  check  can  only  be  trans- 
ferred by  assignment,  the  words  "  or  hearer ^'^  meaning, 
if  anything,  or  order.  Randolph  on  Commercial  Paper, 
Sec.  160,  page  245,  Vol.  1;  Garvin  v.  Wis  well,  83  III.  215; 
Wilder  v.  DeWolf,  24  III.  190;  Roosa  v.  Crist,  17  lU.  450. 

The  $800  check  being,  in  law,  made  payable  to  "  W. 
P.  Gambrel,  or  order,"  and  not  being  assigned  by  him,  can 
not  be  received  in  evidence  in  support  of  a  plea  of  set-oflf 
by  the  appellant.  Ayers  v.  McConnell,  Admr.,  15  III.  230; 
Ransom  v.  Jones,  2  lU.  (1  Scam.)  291;  R.  R.  Co.  v.  Neill,  16 
111.  269;  Coates  v.  Preston  et  al.,  105  III.  470. 

The  $800  check  being  drawn  by  W.  P.  Gambrel  indi- 
vidually, can  not  be  received  in  evidence  in  support  of  the 
appellant's  plea  of  set-off,  whether  it  be  held  ap])ellee  is 
suing  as  assignee  of  the  administrators  of  the  estate  of  Will- 
iam P.  Gambrel,  or  his  successor  in  office.  Wisdom  et  al. 
V.  Becker,  Admx.,  58  III.  342;  Ransom  v.  Jones,  2  111.  291; 
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R  R.  Co.  V.  Neill,  16  111.  269;  Coates  v.  Preston  et  al.,  105 
111.  470;  The  International  Bank  v.  Jones  etal.,  119  111.  407; 
Scammon  v.  Kimball,  92  U.  S.  362. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  Coukt. 

On  the  2d  day  of  February,  1889,  one  W.  P.  Gambrel, 
then  master  in  chancery  of*  De  Witt  county,  out  of  moneys 
held  in  his  official  capacity,  let  the  appellant  have,  for  use, 
without  interest,  the  sum  of  $2,230,  to  be  repaid  upon  de- 
mand. 

The  appellant,  who  was  president  of  the  De  Witt  County 
National  Bank,  delivered  to  Gambrel  his  check  on  that  bank 
for  said  sum  of  $2,230,  payable  to  Grambrel,  as  master, 
upon  demand. 

This  check  was  not  presented  for  payment  by  Gambrel. 
He  died  on  the  5th  day  of  August,  1892,  and  it  was  found 
among  his  papers.  A  deficiency  appeared  in  his  account  as 
master.  His  administrator  and  administratrix  regarded 
this  check  as  belongipg  to  the  official  fund,  and  for  that  rea- 
son assigned  and  delivered  it  to  the  appellee,  who  was  ap- 
pointed his  successor  in  the  said  office  of  master  in  chancery. 
The  appellee  received  it  in  his  official  capacity  as  funds  com- 
ing from  his  predecessor. 

The  bank,  by  the  direction  of  the  appellant,  its  president, 
paid  the  appellee  $1,294.15  upon  the  check,  but  refused  to 
further  honor  it. 

Thereupon  the  appellee,  as  master,  brought  assumpsit 
against  the  appellant  as  drawer  of  the^check  and  recovered 
a  judgment  in  the  sum  of  $935.85,  from  which  the  present 
appeal  was  perfected. 

It  appeared  in  the  evidence  that  Gambrel  deposited  in  the 
De  Witt  County  National  Bank  a  portion  of  the  moneys  held 
by  him  in  his  official  capacity,  and  let  the  appellant,  who  was 
the  president  of  the  bank,  have  the  custody  and  use  of  other 
moneys  belonging  to  the  same  fund,  without  interest,  to  be 
repaid  upon  demand.  The  check  in  suit  was  executed  and 
delivered  as  evidence  of  this  transaction  with  the  appellant. 
It  was  payable  on  demand,  but  it  was  not  intended  by  the 
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parties  that  it  should  be  presented  for  payment  as  an  ordi- 
nary check  upon  a  bank. 

Gambrel  met  the  demands  of  parties  entitled  to  payments 
from  the  fund  in  his  hands  as  master,  by  drafts  or  check  upon 
the  bank,  until  the  total  sum  of  such  drafts  paid  by  the  bank 
exceeded  in  the  sum  of  $800  the  amount  deposited  by  him 
in  the  bank.  He  was  notified  to  make  good  these  over- 
drafts. The  appellant  then  had  in  his  hands  of  the  moneys 
belonging  to  Gambrel,  as  master,  the  sum  mentioned  in  the 
check  in  suit.  It  was  arranged  between  them  that  Gambrel 
should  draw  a  check  upon  another  bank  payable  to  himself 
in  the  sum  of  $800,  and  that  the  appellant  should  procure 
the  bank,  of  which  he  was  president,  to  accept  such  check  as 
casli,  and  credit  Gambrel's  account  as  master,  therewith. 

This  was  done,  and  the  overdrafts  of  Gambrel  thus  paid 
and  discharged.  The  bank  carried  the  check  as  cash  until, 
by  an  arrangement  between  the  bank  and  the  appellant,  it 
was  delivered  to  him.  He  presented  it  upon  the  trial  of 
this  cause  and  sought  to  have  it  set  oflf  as  against  or  applied 
as  a  credit  upon  the  check  in  suit,  but  this  was  denied 
him. 

Whether  he  was  entitled  to  such  set-oflf  or  credit  is  the 
sole  question  presented  by  this  record. 

The  check  in  suit  was  more  than  three  years  past  due 
when  it  came  to  the  hands  of  the  appellee. 

He  paid  nothing  for  it  but  received  it  as  belonging  to  an 
official  fund  committed  by  law  to  the  custody  of  his  prede- 
cessor in  office. 

He  was  in  no  sense  a  lonafide  holder  of  the  instrument. 
It  was  open  in  his  hands  to  any  defense  that  would  have 
been  available  as  against  Gambrel.  It  appeared  without 
dispute  that  the  appellant,  by  means  of  the  check  for  which 
he  sought  credit,  discharged  an  indebtedness  of  Gambrel 
to  the  bank  in  the  amount  thereof. 

It  was  not  intended  that  liability  should  be  created  against 
Grambrel  because  of  this  check,  and  the  appellant  so  con- 
trolled it  that  no  liability  did  arise. 

Neither  the  check  sued  upon  nor  the  one  offered  in  set- 
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off  were  intended  to  serve  as  commercial  instruments,  nor  do 
either  of  them  represent  the  real  transaction  between  the 
parties. 

The  facts  are  that  the  appellant  received  from  the  late 
master  $2,330,  as  an  accommodation  loan,  and  that  he  paid 
for  the  master  the  sum  of  $800  to  the  bank.  As  between 
them  this  payment  to  the  bank  was  a  payment  to  the  mas- 
ter, as  it  was  made  to  the  bank  at  the  latter's  request, 
and  in  discharge  of  an  indebtedness  due  in  his  official 
capacity. 

So  the  case  would  have  stood  between  the  appellant  and 
Gambrel,  and  the  appellee  but  stands  in  the  shoes  of  Gambrel. 

It  is  true  that  the  moneys  loaned  the  appellant  were  held 
in  trust;  he  could  not,  therefore,  set  off  nor  have  credit  for 
a  claim  against  the  individual  who,  as  trustee,  had  custody 
of  the  fund. 

Not  does  he  seek  so  to  do.  His  contention  was  that  he 
had  returned  the  sum  of  $600  to  the  trust  fund. 

We  think  the  undisputed  facts  of  the  case  supported  his 
contention. 

For  this  reason  the  judgment  must  be  and  is  reversed  and 
the  cause  remanded. 
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George  W.  Smith,  John  C.  Widenham,   Ethelbert  D. 
Rothwell  and  Nathan  B.  Jerald  v.  The  People 

ex  rel.  Lewis  Malone. 


1.  pRANcrasE — Where  Involved. — Where  a  proceeding  by  quo  tpar- 
ranto,  if  sustained,  is  in  effect  a  dissolution  of  a  corporation,  a  fran- 
chise is  involved  and  no  appeal  lies  to  this  court. 

Memorandnm. — Quo  warranto  proceedings.  Appeal  from  a  judg- 
ment of  ouster  rendered  by  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1894:,  and  dismissed.    Opinion  filed  June  28,  1894. 
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Richard  Yates,  Chas.  A.  Babnes  and  Wm.  P.  Gallon, 
attorneys  for  appellants. 

Felix  D.  McAvoy,  State's  Attorney,  with  Isaac  L.  Mor- 
RisoN,  John  A.  Bellatti  and  Julian  P.  Lippincott,  attor- 
neys for  appellees. 

Per  Curiam. 

This  proceeding  was  quo  warranto  against  certain  per- 
sons claiming  to  be  the  members  of  the  board  of  education 
of  the  city  of  Jacksonville,  and  was  against  all  who  so 
claimed. 

The  answer  of  appellants  was  held  not  sufficient,  and  a 
judgment  of  ouster  followed,  from  which  this  appeal  was 
prosecuted. 

A  motion  to  dismiss  the  appeal  because  a  franchise  is 
involved,  was  reserved  to  the  hearing,  and  presents  the  first 
question  to  be  considered. 

Upon  careful  examination  we  feel  constrained  to  hold 
that  the  motion  is  well  metde. 

The  point  is  urged  that  the  corporation  is  defunct  and 
therefore  there  is  no  such  office  as  that  which  the  appellants 
S3verally  claim  to  hold. 

This  is  elaborately  discussed  in  the  briefs  of  both  sides, 
and  it  is  conceded  by  the  appellants  that  "  while  this  pro- 
ceeding is  not  brought  against  the  school  board  as  a  cor- 
poration, but  only  against  the  individuals  composing  the 
board,  still  the  eflFect,  if  the  same  is  sustained,  is  to  dissolve 
the  corporation,"  and  certainly  this  is  so  if  the  view  mainly 
argued  by  appellees  is  correct. 

The  information  clearly  makes  the  point,  and  in  reply  to 
the  objection  of  misjoinder  it  is  said  that,  because  the 
validity  of  the  corporation  is  attacked,  it  is  competent 
to  join  all  the  members  of  the  board,  citing  Chesshire  v. 
The  People,  116  111.  493. 

So  there  seems  to  be  a  substantial  and  'bona  fide  con- 
troversy as  to  the  legal  entity  of  the  corporation  which  can 
not  be  ignored  and  which  must  be  determined.    Therefore 
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a  corporation,  to  wit,  The  Husted  Investment  Company 
of  Kansas  City,  Kansas,  which  is  not  a  religious,  charitable 
or  railroad  corporation. 

And  it  was  at  the  time  of  such  organization  and  has  been 
from  thence  hitherto  provided  by  the  constitution  and  laws 
of  said  State  substantially  as  follows : 

"  Section  2.  Dues  from  corporations  shall  be  secured  by 
individual  liability  of  the  stockholders  to  an  additional 
amount  equal  to  the  stock  owned  by  each  stockholder;  and 
such  other  means  as  shall  be  provided  by  law." 

And  the  statutes  and  laws  of  said  State  provide  substan- 
tially as  follows: 

"  Section  32,  If  any  execution  shall  have  been  issued 
against  the  property  or  effects  of  a  corporation,  except  a 
railroad  or  a  religious  or  charitable  corporation,  and  there 
can  not  be  found  any  property  whereon  to  levy  such  execu- 
tion, then  execution  may  be  issued  against  any  of  the  stock- 
holders, to  an  extent  equal  in  amount  to  the  amount  of 
stock  by  him  or  her  owned,  together  with  any  amount  un- 
paid thereon;  but  no  execution  shall  issue  against  any  stock- 
holder except  under  an  order  of  the  court  in  which  the 
action,  suit  or  other  proceedings  shall  have  been  brought  or 
instituted,  made  upon  motion  in  open  court,  after  reason- 
able notice  in  writing  to  the  person  or  persons  sought  to  be 
charged;  and,  upon  such  motion,  such  court  may  order  exe- 
cution to  issue  accordingly;  or  the  plaintiff  in  the  execution 
may  proceed  by  action  to  charge  the  stockholders  with  the 
amount  of  his  judgment." 

And  the  plaintiff  avers  that  each  of  the  defendants  in  this 
cas3  on  or  about  November  1st,  last,  at  Kansas  City,  to  wit, 
in  the  State  of  Kansas,  purchased  ten  (10)  shares  of  stock  in 
the  Husted  Investment  Company  aforesaid,  of  the  face  value 
of  one  hundred  dollars  ($100)  each,  and  then  and  there  each 
became  a  stockholder  in  said  corporation  to  the  amount  of 
said  one  thousand  dollars  ($1,000)  and  has  continued  as  such 
from  thence  hitherto. 

And  the  plaintiff  avers  that  on  or  about  the  10th  day  of 
November,  1891,  it  recovered  a  judgment  in  the  court  of 
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said  State  of  Kansas,  to  wit,  court  of  Wyandotte  County, 
against  the  said  Husted  Investment  Company,  to  an  amount 
of  more  than  $1,000,  and  that  said  judgment  is  wholly  un- 
satisfied; and  that  there  has  been  an  execution  issued 
against  said  Investment  Company  upon  said  judgment,  but 
that  there  can  not  be  found  any  property  or  effects  whereon 
to  levy  such  execution,  and  it  has  been  returned  "  No  prop- 
erty found." 

By  means  whereof  and  by  virtue  of  the  statute  in  such 
cases  made  and  provided  and  of  the  laws  of  said  State  of 
Kansas,  each  of  the  said  defendants  became  liable  to  pay  the 
plaintiff  the  face  value  of  shares  of  stock,  viz.,  $1,000,  and 
being  so  liable,  then  and  there  undertook  and  promised  to 
pay  the  plaintiff  the  said  amount  last  named. 

And  for  that,  whereas,  the  constitution  and  laws  of  the 
said  State  of  Kansas  contain  at  present,  and  have  for  more 
than  five  years  last  past  contained  the  following  provision, 
viz.: 

"  Dues  from  corporations  shall  be  secured  by  individual 
liability  of  the  stockholders  to  an  additional  amount  equal 
to  the  stock  owned  by  each  stockholder,  and  such  other 
means  as  shall  be  provided  by  law;  but  such  individual  lia- 
bility shall  not  apply  to  railroad  corporations,  nor  corpora- 
tions for  religious  or  charitable  purposes." 

And  the  statutes  and  laws  of  said  State  last  named,  like- 
wise contain,  and  have  for  more  than  five  years  last  past 
contained,  the  following  provisions,  viz.: 

"Section  32.  If  any  execution  shall  have  been  issued 
against  the  property  or  effects  of  a  corporation,  except  a 
railroad  or  religious  or  charitable  corporation,  and  there 
can  not  be  found  any  property  whereon  to  levy  such  execu- 
tion, then  execution  may  be  issued  against  any  of  the  stock- 
holders, to  an  extent  equal  in  amount  to  the  amount  of 
stock  by  him  or  her  owned,  together  with  any  amount  un- 
paid thereq^HHHBHltion  shall  issue  against  any  stock- 
holder ^-■'■^  of  the  court  in  which  the 
actioi  shall  have  been  brought  or 
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able  notice  in  writing  to  the  person  or  persons  sought  to  be 
charged,  and  upon  such  motion,  such  court  may  order  exe- 
cution to  issue  accordingly;  or  the  plaintiff  in  the  execution 
may  proceed  by  action  to  charge  the  stockholder  with  the 
amount  of  his  judgment." 

"  Section  45.  No  stockholder  shall  be  liable  to  pay  debts 
of  the  corporation  beyond  the  amount  due  on  his  stock,  and 
an  additional  amount  equal  to  the  stock  owned  by  him." 

And  the  plaintifif  avers  that  during  the  year  1888,  there 
was  organized  in  the  said  State  of  Kansas,  and  under  the 
laws  .thereof,  a  corporation,  to  wit.  The  Hnsted  Invest- 
ment Company,  of  Kansas  City,  Kansas,  which  is  not  a 
railroad,  religious  or  charitable  corporation,  and  which  has 
continued  in  existence  from  thence  hitherto. 

And  the  plaintiff  further  avers  that  on  or  about  August 
1st,  last,  at  Peoria,  Illinois,  to  wit,  in  the  State  of  Kansas, 
each  of  the  defendants  therein  purchased  and  became  the 
owners  of  ten  certain  other  shares  of  stock  in  said  Husted 
Investment  Company,  of  the  face  value  of  $100  each,  and 
then  and  there  each  became  a  stockholder  in  said  corpora- 
tion last  above,  to  the  amount  of  $1,000,  and  yet  so 
remains. 

And  the  plaintiff  further  avers  that  on  November  10th 
last,  it  recovered  a  judgment  in  a  court  of  record  of  said 
State  of  Kansas  (viz.  in  the  District  Court  of  Wyandotte 
County)  against  the  said  Husted  Investment  Company  to 
the  amount  of  $5,288.80  upon  an  indebtedness  to  the  plaint- 
iff herein  by  said  Investment  Company,  existing  on  July 
22,  1890,  and  ever  since;  and  that  said  judgment  is  wholly 
unsatisfied. 

And  the  plaintiff  further  avers  that  upon  said  judgment 
so  recovered,  there  issued  in  March  last,  an  execution 
against  the  property  and  effects  of  said  corporation  (the 
Husted  Investment  Company),  for  the  amount  of  said  judg- 
ment and  costs;  which  execution  was  forthwith  delivered 
to  the  sheriff  of  said  county  of  Wyandotte  for  enforce- 
ment, and  by  him  returned  at  the  end  of  its  life,  viz.  in 
sixty  days,  no  property  found  and  no  part  satisfied. 

vokLvas 
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And  the  plaintiff  further  avers  that  said  corporation  de- 
fendant, the  Husted  Investment  Company  aforesaid,  is,  and 
for  more  than  seven  months  last  past  has  been,  insolvent 
and  without  assets,  and  that  during  no  portion  of  said 
seven  months  could  there  be  found  any  property  whereon 
to  levy  such  execution;  that  each  of  the  defendants  is,  and 
for  five  years  last  past  has  been,  a  resident  and  citizen  of 
the  State  of  Illinois;  has  not,  during  any  portion  of  that 
time,  been  in  the  State  of  Kansas  or  owned  property  there- 
in; that  such  liability  by  them  to  plaintiflf  as  such  stock- 
holders (viz.,  the  amount  of  the  par  value  of  such  shares  of 
stock  so  owned  by  said  defendants)  by  the  laws  of  Kansas 
and  decisions  of  its  courts,  exists  as  a  transitory  action,  and 
follows  them  wherever  they  reside  or  are  found. 

By  means  whereof  and  by  force  of  the  statutes  of  this 
State  and  of  the  constitution  and  statutes  and  decisions  of 
the  highest  legal  tribunals  of  the  State  of  Kansas,  the  said 
defendants  herein  became,  and  yet  remain  liable  to  pay  to 
the  plaintiflf  the  said  sum  of  $500,  viz.,  the  face  value  of 
said  shares  of  stock  of  said  Investment  Company  so  owned 
by  them  as  aforesaid;  and  being  so  indebted  and  liable,  then 
and  there  undertook  and  promised  to  pay  to  the  plaintiff 
herein,  the  said  sum  last  above  named,  whenever  thereanto 
so  requested;  but  being  often  so  requested  to  make  payment 
thereof,  hath  refused  and  still  doth  refuse;  to  the  damage 
of  the  plaintiflf  of  said  sum  of  one  thousand  dollars,  where- 
fore it  sues,  etc. 

The  appellee  interposed  a  motion  to  dismiss  the  action  in 
words  and  figures  as  follows : 

Now  come  the  above  named  defendants,  by  W.  L  Ell- 
wood,  their  attorney,  and  move  the  court  to  dismiss  this 
suit  for  the  want  of  jurisdiction  of  the  subjec^raatte^ 
of  this  suit;  it  appearing  from  the  declaration  herein  that 
the  suit  is  brought  against  the  defendants  as  stockholders 
in  a  corporation  existing  in  and  organized  under  the  laws  of 
Kansas,  a  foreign  State,  to  enforce  an  alleged  liability  of 
the  defendants,  as  such  stockholders,  to  the  plaintiflf  as  a 
creditor  of  said  corporation,  while  the  laws  of  Illinois  pro- 
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vide  that  the  liability  of  stockholders  in  corporations  to 
creditors  of  such  corporations,  shall  be  enforced  in  equity. 
The  Circuit  Court  sustained  the  motion  and  dismissed 
the  action,  to  which  ruling  the  appellants  preserved  proper 
exceptions.  This  was  an  appeal  from  the  judgment  of  the 
court  dismissing  the  suit. 

Appellant's  Brief,    H.   C.  Fuller  and  R.   H.  Eadley, 

Attorneys. 

Appellant  contended  that  the  suit  can  be  maintained  by 
the  following  courts : 

a,  the  Circuit  Court  at  Bloomington  in  the  Sidney  Tuttle 
suit;  J,  this  court  in  the  same  suit;  e,  the  Appellate  Court 
of  the  Second  District  in  the  Peter  Schertz  suit;  dj  the 
Supreme  Court  of  Kansas,  in  the  33d  Kansas  above  noted, 
which  declared : 

"  This  ruling  does  not  deprive  a  creditor  oj^  the  insolvent 
corporation  of  a  remedy  against  the  stockholder  residing  in 
another  State  and  upon  whom  service  can  not  be  obtained 
here.  While  the  liability  is  statutory,  it  is  one  which  arises 
upon  the  contract  of  subscription  to  the  capital  stock  of  the 
corporation,  and  an  action  to  enforce  the  same  is  transitory 
and  may  be  brought  in  any  court  of  general  jurisdiction  in 
the  State  where  personal  service  can  be  made  upon  the 
stockholder." 

Stockholders  can  only  be  sued  at  law.  35  Fed.  Eeporter, 
640;  see  45  Fed.  Reporter,  445;  Spelling  on  Corporations, 
Sees.  907,  913,  919.  Ohio  law  requires  joining.  41  Ohio  St. 
78.  Equity  suit  causes  delay.  44  Ohio  St.  318.  Creditor  may 
elect  remedy.  Spelling,  Sec.  917;  Mason  v.  Lewis  (Ohio),  1 7 
N.  E.  Rep.  558;    Plumb  et  al.  v.  Bank,  29  Pac.  Rep.  699. 

Appellees'  Brief,  William  L.  Ellwood,  Attorney. 

Appellees  contended  that  the  law  of  Illinois  governs  the 
remedy;  that  the  lex  loci  contractics  fixes  and  governs  the 
liability,  while  the  lex  fori  determines  the  remedy;  citing 
Barchard  v.  Dunbar,  82  111.  450;  Mineral  Point  R.  R.  Co. 
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V.  Barron,  83  III.  365;  Woodward  v.  Brooks,  12S  111.  222;' 
Brown  v.  Slate  Co.,  134  Mass.  690;  Bank  of  N.  A.  v,  Rindge, 
27  K  E.  Rep.  1015. 

And  that  the  laws  of  Kansas  create  no  liability  against 
appellees. 

The  clause  of  the  constitution  set  out  in  the  declaration 
is  not  self-enforcing,  but  before  its  provisions  can  become 
operative,  it  is  necessary  that  the  Kansas  legislature  re-enact 
them.  The  statute  assumes  a  liability  and  then  prescribes 
a  remedy.  That  the  constitution  is  not  self-executing,  see 
French  v.  Teschemaker  et  al.,  24  Cal.  618;  Morley  v.  Thayer, 
8  Fed.  Rep.  737:  Grove  v.  Slaughter,  15  Pet.'^(U.  S.)  449; 
Fusz  V.  Spaunhorst,  67  Mo.  256.  And  that  if  there  is  any 
liability  it  can  not  be  enforced  in  Illinois.  New  Haven 
Horse  Nail  Co.  v.  Linden  Spring  Co.,  1 42  Mass.  34,  7  N.  E. 
Rep.  773;  Rice  v.  Hosiery  Co.,  56  N.  H.  114;  Andrews  v. 
Bacon,  38  Fed.  Rep.  777;  Nimick  &  Co.  v.  Mingo  Iron  Works 
Co.,  25  W.  Va.  184;  May  v.  Black,  77  Wis.  101,  46  N.  W. 
Rep.  949;  Bank  of  N.  A.  v.  Rindge,  27  K  E.  Rep.  1015. 

It  must  be  constantly  borne  in  mind  that  the  liability 
claimed,  and  the  remedy  contended  for,  did  not  exist  at  com- 
mon law;  but  if  they  exist  at  all,  they  are  in  derogation  of 
the  common  law,  are  purely  statutory,  and  the  law  concern- 
ing them  is  to  be  strictly  construed  and  applied.  Rice  v. 
Hosiery  Co.,  56  N.  H.  114;  Chase  v.  Lord,  77  N.  T.  1;  Pol- 
lard V.  Bailey,  20  Wall.  (U.  S.)  520;  Horse  Shoe  Nail  Co.  v. 
Linden  Springs  Co.,  142  Mass.  349;  Ilowellsv.  Manglesdorf, 
33  Kan.  195;  Bank  v.  Sewing  Society,  28  Kan.  423;  Cook 
on  Stockholders,  Sec.  214. 

A  court  pf  law  has  not  jurisdiction  in  an  action  by  a 
creditor  of  a  corporation  for  a  debt  incurred  since  July  1, 
1872  (except  by  garnishment  for  unpaid  subscription  money), 
and  it  was  so  expressly  decided  in  Richardson  v.  Akin  et 
al.,  87  111.  138. 

Again,  if  there  is  a  liability,  it  is  to  all  the  creditors  as  a 
class,  and  can  only  be  enforced  in  equity,  and  the  bill  must 
be  by,  or  on  behalf  of,  all  the  creditors.  Rounds  v.  McCor- 
mick  et  al.,  114  111.  252;  Harper  v.  Union  Mfg.  Co.  et  al., 
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100  111.  225;   Low,  use  of,  etc.,  v.    Buchanan,  94  111.  76; 
Curran  v.  Bradner,  27  111.  App.  682. 

Mr.  Justice  Bogos  delivered  the  opinion  of  the  Court. 

This  case  was  submitted  to  us  at  our  May  term,  1893. 
We  had  previously  held  in  the  case  of  Tuttle  v.  National 
Bank  of  the  Kepublic,  48  App.  481,  that  section  2  of  the 
constitution  of  the  State  of  Kansas  recited  in  the  declaration 
in  the  case  at  bar  was  self-executing,  and  that  it  created  a 
liability  against  a  stockholder  in  the  corporations  of  that 
State  in  favor  of  a  creditor  of  the  corporation  which  was 
enforceable  in  an  action  of  assumpsit  in  the  courts  of  Illinois 
in  the  event  that  the  corporation  became  insolvent  or  had 
been  dissolved  leaving  debts  unpaid.  The  Supreme  Court 
of  Illinois  on  the  19th  day  of  June,  1893,  and  while  the 
case  at  bar  was  under  advisement  in  this  court,  rendered  an 
opinion  in  the  case  of  Fowler  et  al.  v.  Lamson  et  al.,  143  111. 
472,  which  counsel  for  the  appellee  interpreted  as  in  effect 
overruling  our  holding  in  the  Tuttle  case. 

An  appeal  which  was  prosecuted  to  the  Supreme  Court 
from  our  decision  in  the  Tuttle  case  was  then  pending. 

We  permitted  counsel  in  the  present  case  to  file  additional 
briefs  and  arguments  and  reserved  decision  until  further 
advised  by  the  disposition  made  of  the  Tuttle  case  by  the 
Supreme  Court. 

The  opinion  of  that  court  in  that  case  has  now  been  filed. 
Tuttle  V.  National  Bank  of  Eepublic  (not  yet  reported). 

It  affirms  our  ruling  and  distinguishes  the  Tuttle  case 
from  that  of  Ford  et  al.  v.  Lamson,  supra^  and  distinctly 
holds  that  the  provision  of  the  constitution  of  the  State 
of  Kansas  recited  in  the  declaration  in  the  case  at  bar 
is  self -executing,  and  creates  a  liability  against  a  stockholder 
in  the  corporations  of  that  State  in  favor  of  a  creditor  of 
the  corporation  which  may  be  enforced  in  this  State  by  the 
appropriate  common  law  remedy. 

It  is  not  doubted  that  assumpsit  is  the  appropriate 
remedy. 

The  motion  of  the  appellee  to  dismiss  the  cause  upon  the 


518 


Appellate  Courts  of  Illinois. 


Vol.  55.] 


McLaflin  v.  Jones. 


ground  that  the  remedy  was  in  equity  ought  have  been  over- 
ruled by  the  Circuit  Court.  Because  of  the  error  in  respect 
of  this  ruling  of  the  Circuit  Court,  the  judgment  of  that 
court  must  be  and  is  reversed  and  the  cause  remanded  for 
further  proceeding  consistent  with  the  views  here  expressed. 


66    618 
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Eliza  XcLaflin  et  al.  v.  Maiden  Jones  et  al. 

1.  Laches — Equity  Favors  the  Vigilant,— It  is  a  maxim  that  courts 
of  equity  will  not  favor  the  slothful,  but  the  vigilant,  and  they  enforce 
it  by  applying,  by  way  of  analogy,  the  period  fixed  by  the  statutes  of 
limitations  as  a  bar  to  actions  at  law. 

2.  Same — When  Applicable  to  Trusts. — ^Where  a  trust  is  not  an 
express  trust,  but  is  so  merely  by  implication,  the  rule  tliat  laches  will 
bar  relief  may  be  applied. 

Memorandnm. — ^Proceedings  in  equity.  Error  to  the  Circuit  Court  of 
Douglas  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1894,  and  decree  affirmed.  Opinion  filed 
October  29,  1894. 

HouACB  S.  Clark,  attorney  for  plaintiffs  in  error. 

E.  L.  Walker  and  Eokhart  &  Moore,  attorneys  for  de- 
fendants in  error. 

Mr.  Presiding  Justice  Boggs  delivkred  the  opinion  of 
THE  Court. 

On  January  30, 1876,  Eliza  McLaflin  gave  to  Alvin  Jones 
a  power  of  attorney,  under  seal,  to  collect  any  notes  and 
indebtedness  accruing  to  her  on  account  of  her  interest  in 
the  estate  of  her  former  husband,  Eli  Woods,  deceased,  by 
virtue  of  the  provisions  of  his  will. 

Under  the  power  of  attorney  said  Alvin  Jones  received 
from  Caleb  Bailes,  who  was  administrator  of  Allen  Camp- 
bell, deceased,  who  was  the  executor  of  said  Eli  Wood,  a 
note,  of  D.  W.  &  Maiden  Jones  for  $1,249.60,  a  note  of 
Moses  Kauffman  for  $640,  and  a  certificate  of  deposit  issued 
by  the  bank  of  J.  C.  Justice  for  $1,000. 
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This  paper  was  all  assigned  by  Bailes,  as  administrator,  to 
said  Alvin  Jones.  The  certificate  of  deposit  was  paid  to 
him  and  he  loaned  the  money  to  two  other  parties,  and  the 
notes  taken  therefor,  together  with  the  other  notes  above 
mentioned,  were  by  him  placed  in  the  First  National  Bank 
of  Areola  for  safe  keeping.  Afterward  he  made  an  arrange- 
ment with  said  D.  W.  &  Maiden  Jones  by  which  their  note 
was  credited  with  some  $966,  which  he  owed  said  Maiden 
Jones,  and  the  balance  due  on  that  note  was  paid  to  him  in 
a  check  on  said  bank,  the  amount  of  the  check  being  placed 
to  his  individual  credit  in  the  bank.  Still  later  the  notes 
on  Kauffman  and  the  other  parties  were  paid  to  the  bank, 
and  the  amount  was  passed  to  his  credit  on  certain  notes 
which  the  bank  held  against  him.  These  collections  were 
made  during  a  period  of  several  months,  while  by  reason  of 
ill  health  he  was  not  at  the  bank,  and  was  not  informed  of 
the  fact  or  of  the  disposition  that  the  bank  made  of  the 
money  until  April,  1877. 

He  assented  to  the  arrangement,  however,  and  from  time 
to  time  paid  Mrs.  McLaflin  interest  on  the  whole  sum  that 
he  had  thus  received  (through  the  bank  and  from  D.  W.  & 
Maiden  Jones,  including  the  credit  on  account  of  his  in- 
debtedness for  $965),  until  1883,  when  he  ceased.  On  the 
20th  of  March,  1890,  Mrs.  McLaflin  and  some  of  the  heirs  of 
Wood  filed  a  bill  in  chancery  against  said  Alvin  Jones,  the 
Areola  Bank,  J.  C.  Justice  and  D.  W.  &  Maiden  Jones, 

The  theory  of  the  bill  was  that  said  Alvin  was  a  trustee, 
and  held  the  funds  received  from  Bailes  in  that  capacity 
and  that  said  bank,  and  Justice,  and  the  said  D.  W.  &  M. 
Jones  being  advised  of  the  character  of  the  fund,  had  by 
their  dealings  with  said  Alvin  Jones,  made  themselves  liable 
in  the  same  capacity  as  the  trustee. 

The  court  upon  a  final  hearing  dismissed  the  bill  as  to  all 
except  the  said  Alvin  Jones,  and  the  complainants  have 
prosecuted  the  present  writ  of  error. 

The  certificate  of  deposit  issued  by  the  bank  of  J.  C.  Jus- 
tice was  for  money  deposited  by  said  Allen  Campbell. 

It  was  in.  the  usual  form  and  was  indorsed  by  Bailes,  ad- 
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ministrator  to  Alvin  Jones,  who  presented  it  for  payment, 
and  it  was  paid. 

We  see  nothing  in  the  transaction  of  which  complaint 
can  be  made  against  Justice.  He  paid  the  amount  in  money 
in  the  usual  course  of  business,  to  an  indorser  of  the  certifi- 
cate, as  he  was  bound  to  do.  Certainly  he  can  not  be 
charged  with  any  liability  because  Alvin  Jones  afterward 
misapplied  the  funds.  He  was  properly  dismissed  by  the 
decree. 

As  to  the  Tuscola  bank  and  said  D.  W.  &  Maiden  Jones, 
the  charge  is  that  the  proceeds  of  the  fund  held  by  Alvin 
as  trustee,  were  applied  to  the  payment  of  his  personal  in- 
debtedness to  Maiden  Jones  and  to  said  bank  respectively. 

Conceding,  for  the  sake  of  argument,  that  there  were 
such  circumstances  as  to  make  these  parties  liable  as  trust- 
ees, still  we  think  the  bill  was  properly  dismissed  on  the 
ground  of  laches. 

The  alleged  misappropriation  occurred  as  early  as  April, 
1877,  and  the  present  suit  was  not  commenced  until  1890. 

It  is  true  that  Alvin  Jones  paid  interest  up  to  1883,  and 
perhaps  until  he  ceased  to  do  so,  the  complainants  were  not 
aware  of  the  situation;  but  if  so,  it  was  gross  neglect  on 
their  part  not  to  have  known  the  real  condition  of  the 
fund. 

At  any  rate  a  period  of  seven  years  elapsed  after  the  pay- 
ment of  interest  was  no  longer  made  before  the  suit  was 
brought.  Certainly  this  is  such  laches  as  should  bar  all 
relief  in  a  court  whose  maxim  it  is  to  favor,  not  the  slothful 
but  the  vigilant,  and  to  enforce  it  by  applying,  by  way  of 
analogy,  the  period  fixed  by  the  statutes  of  limitation  as  a 
bar  to  actions  at  law. 

It  is  said,  however,  that  this  is  a  trust,  and  that  laches  can 
not  be  interposed  as  a  defense.  It  is  not  an  express  trust, 
but  if  a  trust,  it  is  so  merely  by  implication  of  law,  and  in 
such  cases  we  understand  the  rule  to  be  that  lacftes  will  bar 
relief.  Wood  on  Limitations,  Sec.  215;  Angell  on  Limita- 
tions, Sec.  166;  School  Directors  v.  School  Directors,  16 
Brad.  651. 
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While  authorities  may  be  found  which  seem  to  sustain 
the  view  that  this  defense  can  not  be  made  in  such  cases, 
yet  we  think  they  overlook  the  well  established  distinction 
above  stated  between  express  and  implied  trusts. 

The  decree  will  be  affirmed. 


Charles  Eerr  v.  Joseph  8.  Thompson^  Adm.^  etc. 

1.  VmLDicTTS—Wkere  the  Evidence  is  Conflicting, — Where  the  evi- 
dence upon  the  vital  points  at  issue  is  conflicting,  and  the  jury  seem  to 
have  fairly  and  impartially  considered  it,  the  verdict  will  not  be  dis- 
turbed. 

I 

Meniorandnm. — Assumpsit.  In  the  Circuit  Ck>urt  of  Sangamon 
County;  the  Hon.  R.  B.  Shirley,  Judge,  presiding.  Trial  by  jury;  verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at 
the  May  term,  1894,  and  afiirmed.    Opinion  filed  October  29,  1894. 

John  C.  Snigg  and  William  L.  Gross,  attorneys  for  appel- 
lant. 

Orendorff  &  Patton,  attorneys  for  appellee. 

Mr.  Justice  Booos  delivered  the  opinion  of  the  Court. 

Appellee's  intestate  was  a  pension  claim  attorney  and  at 
the  time  of  his  death  had  many  claims  of  that  character 
pending  for  settlement  before  the  pension  bureau  of  the 
government  at  Washington. 

The  appellee  had  served  the  deceased  £is  chief  clerk  for 
many  years,  and  had  much  experience  in  ap,d  knowledge  of 
the  business  of  estabUshing  claims  for  pensions.  He  had 
not,  however,  been  admitted  to  practice  as  an  attorney  or 
pension  agent,  or  registered  as  such  according  to  the  re- 
quirements of  the  pension  bureau,  and  could  not  appear  and 
prosecute  to  completion  the  pending  claims  as  he  desired,  in 
the  interest  of  the  estate,  to  do. 

The  appellant  was  a  pension  attorney  duly  authorized  to 
present  and  prosecute  claims  of  that  character. 
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An  arrangement  was  effected  between  the  appellant  and 
appellee  by  which  the  claims  that  the  deceased  had  pending 
and  incomplete  were  completed  in  the  name  of  the  appel- 
lant as  attorney. 

It  is  as  to  the  details  of  this  arrangement  that  the  parties 
disagree.  The  appellee  insists  that  it  was  agreed  that  the 
claims  shonld  be  prosecuted  in  the  name  of  the  appellant, 
but  that  his  connection  therewith  was  merely  nominal;  that 
the  work  and  duties  devolving  upon  an  attorney  in  the 
cases  were  to  be  and  were  performed  by  himself  (the  appel- 
lee) and  that  the  appellant  agreed  that  his  name  as  attorney 
might  be  used  by  the  appellee  as  administrator  for  the  use 
of  the  estate  without  compensation. 

The  appellant  denied  that  the  appellee  had  performed 
the  work  required  of  an  attorney  in  the  cases  or  that  he 
had  agreed  that  his  name  as  attorney  and  right  to  practice 
in  the  pension  office  might  be  availed  of  by  the  adminis- 
trator without  compensation.  He  insisted  that  he,  as  attor- 
ney, had  general  charge  of  the  cases,  and  was  frequently 
consulted  in  relation  thereto,  and  often  advised  and  directed 
the  course  proper  to  be  pursued;  that  the  appellee  was 
practically  his  clerk,  as  he  had  been  for  the  deceased. 

Theapi^ellant  testified  that  there  was  no  agreement  what- 
ever as  to  the  compensation  to  be  allowed  him  except  that, 
to  quote  his  words,  "  we  both  spoke  in  different  conversa- 
tions that  until  General  Mather's  (the  deceased)  honest 
debts  were  paid,  that  compensation  should  not  be  in  full." 

Drafts  for  the  fees  of  an  attorney  in  the  cases,  amounting 
in  the  aggregate  to  $2,045,  were  mailed  by  the  officials  of 
the  pension  bureau  to  the  appellant.  He  delivered  certain 
of  the  drafts  to  the  appellee,  but  retained  a  number  of 
them.  The  amount  so  retained  was  $802.50.  The  appellee, 
as  administrator,  brought  this,  an  action  in  assumpsit,  to  re- 
cover the  amount  so  retained.  An  issue  of  fact  as  to 
whether  the  appellant  delivered  to  appellee  certain  drafts 
for  fees,  five  in  number,  also  arose  for  determination.  The 
appellant  asserted  that  he  had  so  delivered  the  draft,  which 
the  appellee  denied* 
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The  jury  returned  a  verdict  against  the  appellant  in  the 
sum  of  $567.50,  upon  which  the  court  rendered  judgment 
and  the  appellant  appealed. 

Ko  point  of  law  is  presented. 

The  only  complaint  is  the  alleged  insufficiency  of  the 
evidence  to  support  the  verdict. 

We  have  carefully  read  the  evidence  as  presented  in  the 
abstract  and  considered  the  argument  of  counsel  thereon. 

The  evidence  was  conflicting  upon  vital  points  at  issue. 
The  jury  seem  to  have  fairly  and  impartially  considered  it, 
and  we  think  there  is  nothing  to  justify  us  in  declaring 
that  the  conclusion  reached  by  the  jury  was  manifestly 
against  the  weight  thereof.  Hence  the  judgment  must  be 
and  is  affirmed. 


Barnet  Standard  t.  Tillage  of  Industry. 

1.  CmES  AND  ViLLAGKS— PuWica^ton  of  Ordinjanee.—ThQ  statute 
provides  two  modes  of  publishing  the  ordinances  of  a  city  or  village: 
First,  within  one  month  after  their  passage,  in  a  newspaper  published  in 
the  city  or  village;  and,  second,  by  printing  in  book  or  pamphlet  form. 
And  the  authorities  of  the  city  or  village  are  at  liberty  to  adopt  either 
method. 

2,  Same— 7Y?»e  Within  Which  Ordinances  are  to  he  Published.— Whea 
published  in  a  newspaper,  the  ordinance  must  be  published  witl^in  one 
month  from  its  passage,  but  when  published  in  book  or  pamphlet  form, 
such  is  not  necessarily  the  case. 

8.  Same-- Statutes  Preserving  the  Time  in  Wliich  Ordinances  Shall  be 
Published,  Directory. — The  object  in  publishing  ordinances  is  to  give 
notice  of  their  passage  to  the  public,  and  the  requirement  of  the  statute 
that  they  be  published  within  a  given  time,  is  a  mere  direction  given 
with  a  view  to  secure  orderly  and  prompt  conduct  of  the  public 
business. 

4.  Same — Provisions  Fixing  the  Time  When  the  Ordinance  Shall 
Take  JEJJTec^.— The  statute  providing  that  no  ordinance  shaU  take  effect 
until  ten  days  after  it  is  published,  is  applicable  to  all  ordinances, 
whether  published  by  one  method  or  the  other. 

5.  Constructions  op  Statute — IHme  for  Performing  Official  Acts. — 
The  general  rule  is,  that  provisions  of  a  statute  specifying  a  time  within 
which  a  pubUc  officer  is  to  perform  an  official  act,  are  to  be  regarded  as 
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directory,  unless  the  nature  of  the  act  to  be  performed,  or  the  language 
used  by  the  legislature,  shows  that  the  designation  of  time  was  intended 
as  a  limitation  of  the  power  of  the  officer. 

Memorandnin. — ^Action  for  breach  of  an  ordinance.  In  the  Circuit 
Court  of  McDonough  County,  on  appeal  from  a  police  magistrate;  the 
Hon.  Charles  J.  Scopikld,  Judge,  presiding.  TVial  by  jury;  verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court 
at  the  May  term,  18d4,  and  affirmed.    Opinion  ffied  October  29,  1894. 

« 

Bailey  &  Holly,  attorneys  for  appellant. 

Appellee's  Brief,  Sherman  &  Tunnicliff,  Attorneys. 

Appellee  contended  that  the  provision  of  the  statute  re- 
quiring that  ordinances  imposing  a  fine,  penalty,  etc.,  shall 
be  published  within  one  month  after  the  passage  thereof,  is 
merely  directory;  there  is  no  provision  in  the  statute  that 
such  an  ordinance  will  be  void  if  not  published  within  the 
time  specified. 

The  provisions  as  to  time  and  proof  of  publication  are 
generally  construed  with  liberality  by  the  courts.  1  Beach 
on  Pub.  Corp.,  Sec.  502. 

When  ordinances  are  published  in  book  or  pamphlet  form 
by  authority  of  the  board  of  trustees  no  other  publication 
is  necessary.  Baker  v.  Village  of  Maquon,  9  Brad.  155; 
Village  of  Bethalto  v.  Conley,  9  Brad.  339;  Byars  v.  Mt. 
Vernon,  77  111.  467. 

When  a  statute  specifies  the  time  within  which  a  public 
officer  is  to  perform  an  official  act  regarding  the  rights  and 
duties  of  others,  it  will  be  considered  as  dinectory,  merely, 
unless  the  nature  of  the  act  to  be  performed,  or  the  language 
used  by  the  legislature,  shows  that  the  designation  of  the 
time  was  intended  as  a  limitation  of  the  power  of  the  offi- 
cer.    Whalen  v.  City  of  Macomb,  76  111.  49. 

A  provision  in  a  statute  changing  an  incorporated  town 
into  a  city — that  the  existing  ordinances  shall  remain  in 
force,  provided  they  shall  be  recorded  within  four  months 
thereafter,  is  merely  directory,  and  such  ordinances  are 
valid  though  not  recorded  within  the  designated  period.  1 
Dillon,  Mun.  Corp.,  Sec.  269. 
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Mr.  Justice  Boaos  delivered  the  opinion  of  the  Court. 

The  appellant  by  this  appeal  questions  the  validity  of  an 
ordinance  under  which  he  was  prosecuted,  convicted  and 
fined. 

The  statute  (paragraph  65,  Chap.  24,  R.  S.,)  provides  that 
"  all  ordinances  of  cities  or  villages  imposing  any  fine    *    * 

*  shall,  within  one  month  after  they  are  passed,  be  pub- 
lished at  least  once  in  a  newspaper  published  in  the  village 

*  *    *    and  no  such  ordinance  shall  take  eflFect  until  ten 
days  after  it  is  published." 

Another  mode  of  publication  is,  however,  provided  by 
paragraph  66  of  the  same  chapter  of  the  statutes.  It  is  as 
follows :"  *  *  *  all  ordinances  and  the  dates  of  publi- 
cation thereof  may  be  proven  by  the  certificate  of  the  clerk 
under  the  seal  of  the  corporation.  And  when  printed  in 
book  or  pamphlet  form  and  purporting  to  be  published  by 
authority  of  the  board  of  trustees,  or  the  city  council,  the 
same  need  not  be  otherwise  published;  and  such  book  or 
pamphlet  shall  be  received  as  evidence  of  the  passage  and 
legal  publication  of  such  ordinance,  as  of  the  dates  mentioned 
in  such  book  or  pamphlet  in  all  courts  and  places  without 
further  proof." 

The  authorities  of  cities  or  villages  may,  we  think,  adopt 
either  mode.  In  the  case  at  bar  the  ordinances  were 
printed  in  pamphlet  form  in  accordance  with  the  provisions 
of  paragraph  66^  but  not  within  one  month  after  their  pas- 
sage. 

The  appellant  contends  that  the  two  paragraphs  are  to  be 
construed  together,  and  the  requirement  in  paragraph  65 
that  the  publication  shall  be  made  within  one  month  held 
to  apply  to  both  modes  of  publication  and  deemed  manda- 
tory. That  the  paragraphs  should  be  construed  together  we 
concede,  but  we  do  not  think  the  designation  of  time  in 
which  the  publication  is  to  be  made  is  mandatory. 

Provisions  as  to  time  and  proof  of  publications  are  gener- 
ally construed  liberally  by  the  court.  1  Beach  Pub.  Corp., 
Sec.  502. 

In  Whalen  v.  City  of  Macomb,  76  HI.  49,  the  general 
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rule  that  provisions  of  a  statute  specifying  a  time  within 
which  a  public  oflBicer  is  to  perform  an  official  act,  shall  be 
regarded  as  directory,  merely,  unless  the  nature  of  the  act  to 
be  performed,  or  the  language  used  by  the  legislature,  shows 
that  the  designation  of  time  was  intended  as  a  limitation  of 
the  power  of  the  officer,  is  cited  with  approval. 

It  is  a  general  rule  that  statutes  directing  the  mode  of 
proceeding  by  public  officers  are  deemed  advisory,  and  strict 
compliance  with  their  detailed  provisions  not  indispensable 
to  the  validity  of  the  proceeding  itself,  unless  a  contrary 
interest  can  be  clearly  gathered  from  the  statute.  Endlich, 
Interpretation  of  Statutes,  Sec.  437. 

The  requirement  in  question  we  regard  a  mere  direction 
given  with  a  view  to  secure  orderly  and  prompt  conduct  of 
the  public  business  of  municipalities,  and  intended  merely 
for  the  guidance  and  government  of  the  authorities  upon 
whom  the  duty  is  imposed.  Such  requirements  are  direct- 
ory only.    Endlich,  Inter,  of  Statutes,  Sec.  436. 

The  designation  of  time  in  which  the  publication  shall  be 
made  does  not  touch  upon  the  power  or  authority  of  the 
village  board  to  enact  the  ordinance. 

The  object  to  be  attained  by  the  publication  of  ordinances 
is  to  give  notice  of  their  passage  to  the  public,  in  order  that 
the  municipal  laws  may  be  known  to  those  required  to  obey 
them. 

The  provision  that  no  such  ordinance  shall  take  effect 
until  ten  days  after  it  is  published,  is  also  applicable  to  ordi- 
nances published  by  either  mode.  The  right  of  the  public 
to  notice  is  fully  preserved,  whether  the  publication  is 
within  the  specified  time  or  not.  The  designation  of  the 
time  within  which  publication  by  either  mode  shall  be  made 
ought  not  to  be  deemed  mandatory,  and  the  ordinances  de- 
clared void,  but  should  be  held  to  be  directory  only,  for 
there  is,  as  we  think,  nothing  in  the  nature  of  the  act  to  be 
performed  or  in  the  language  of  the  statute  to  indicate  that 
the  designation  of  time  was  intended  as  a  limitation  upon 
the  power  of  the  city  authorities  to  make  the  publication 
after  the  time  fixed  for  publication  in  a  newspaper. 

The  judgment  is  affirmed. 
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John  8.  Mardoek  et  al.  y.  John  Weimer  et  aL 

1.  Drainaoe  CoiiMissiONERSr-njMmdic/ian  (»/  County  Court  to  Con- 
test Election. — Drainage  commissioners  are  officers  within  the  meaning 
of  Par.  100,  Ch.  46,  S.  &  C.  Statutes,  whose  election  can  be  contested  in 
the  County  Court. 

2.  Drainage  Districts— TT/io  Are  Not  Legal  Fofer*.— In  drainage 
districts  where  the  right  of  voting  upon  drainage  questions  is  conferred 
upon  land  owners,  deeds  of  conveyance,  while  colorably  giving  title,  not 
made,  however,  for  the  purpose  of  changing  ownership  in  the  land,  but 
merely  for  the  purpose  of  giving  the  grantees  the  apparent  right  to  vote 
and  with  an  implied  understanding  that  they  should  vote  as  desired  by 
the  grantors,  do  not  make  the  holders  of  such  deeds  legal  voters. 

Memorandum. — Contest  of  election  of  drainage  commissioners.  In 
the  County  Court  of  Mason  County;  the  Hon,  Thomas  N.  Mehan,  Judge, 
presiding.  Heard  in  this  court  on  appeal  at  the  May  term,  1894.  Judg- 
ment affirmed.     Opinion  filed  October  29,  1894. 

I.  E.  Brown,  attorney  for  appellants. 
John  W.  Pitman,  attorney  for  appellees. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  was  a  petition  filed  in  the  County  Court  to  contest 
the  election  of  appellants  as  drainage  commissioners  of 
Hurd*s  Lake  Special  Drainage  District. 

Upon  a  hearing  the  court  found  that  the  petitioners,  Eaton, 
Speckman  and  Johnson,  were,  and  that  appellants  were  not, 
elected  such  commissioners,  from  which  judgment  the  pres- 
ent appeal  is  prosecuted. 

The  first  question  presented  is  whether  drainage  commis- 
sioners are  "  officers  "  within  the  meaning  of  Par.  100,  Ch.  46, 
S.  &C.  Stat.,  whose  election  can  becontested  before  the  Count  v 
Court.  We  are  inclined  to  the  opinion  that  the  trial  court 
properly  answered  the  question  in  the  affirmative.  Mirsh 
V.  Kussell,  136  III.  22. 

The  next  and  most  important  inquiry  is  as  to  the  qualifi- 
cation of  certain  persons  who  voted  at  said  election  and 
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whose  votes  were  disregarded  bj^  the  court  although  they 
had  been  counted   by  the  judges  of  the  election.     If  these 
votes  were  legal  and  properly  counted  the  appellants  were 
elected;  if  not,  the  appellees,  Eaton,  Speckraan  and  Johnson 
were  elected.    It  is  provided  by  Sec.  54  of  the  Farm  Drainage 
Act  that "  everv  adult  owner  of  land  in  said  district,  whether 
residing  within  or  without  said  district,  shall  be  a  voter,  and 
if  a  resident  of  the  county  in  which  said  district  or  any  part 
thereof  lies,  eligible  to  the  office  of  drain.age  commissioner." 
The  petition  alleged  that  by  the  concerted  action  of  J .  M. 
Estep,  Abram  Estep,  John  G.  Ermeling,  Sr.,  and  John  B. 
Stone,  for  the  sole  purpose  of  controlling  the  election,  they 
made  certain  conveyances  on  the  day  before  the  election,  of 
portions  of  their  land  lying  in  said  district,  as  follows :   said 
J.  M.  Estep  conveyed  five  acres  of  his  land  jointly  to  II.  B. 
Samuel,  E.  F.  Leonard,  A.  F.  Crura,  C.  F.  List  and  Ida  1^. 
Estep,   his  sons-in-law  and  daughter;  said   Abram  Estep, 
three  acres  jointly  to  Mary  A.  Teters,  Cordelia  Garrett  and 
Pleasant  N.  Estep,   three  of  his  children;  said  John  G. 
Ermeling,  Sr.,  forty  acres  jointly  to  George  J.  Ermeling, 
Edward  C.  Ermeling,  John  G.  Ermeling,  Jr.,  Elizabeth  V. 
Ermeling,  Jennie  Butler  and  Wm.  Butler,  his  children  and 
son-in-law;  and  said  John  B.  Stone,  twenty  acres  jointly  to 
James  D.  Perkins,  Frank  Baker,  David  C.  Estep,  Thomas 
K.  Murdock,  Thomas  Tibbs,  Henry  G.  Yardley,  Barbara 
Perkins  and  Carrie  Leonard,  none  of  whom  were  related  to 
him  except  Frank  Baker,  who  was  his  son-in-law. 

The  grantees  in  these  deeds  owned  no  other  lands  in  the 
district.  Of  the  twenty-two  persons  so  apparently  clothed 
with  the  power  to  vote,  twenty -one  appeared  at  the  polls, 
presented  their  deeds,  which  had  been  recorded  that  morn- 
ing, and  were  permitted  to  vote.  Forty-three  votes  were 
cast,  including  those  of  said  twenty-one  grantees. 

It  is  manifest  that  the  action  of  the  grantors  in  these 
deeds,  who  were  less  than  one-fourth  of  the  land  owners 
and  voters  of  the  district,  was  for  the  purpose  of  enabling 
themselves  to  control  the  election  and  the  aJGfairs  of  the  dis- 
trict. 
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It  is  unusual  for  lands  to  be  conveyed  or  held  in  the  man- 
ner here  shown.  For  practical  and  ordinary  uses  it  is  not 
desirable  that  such  small  quantities  of  such  land  should  be 
held  by  so  many  owners  jointly.  While  some  of  the  land 
was  quite  valuable  for  farming,  some  of  it  was  of  little,  if 
any,  value  for  any  purpose. 

The  deeds  were  made  without  the  request  of  the  grantees, 
and,  as  to  most  of  them,  without  their  knowledge,  and  there 
is  but  little  pretense  that  a  consideration  was  paid  or  ex- 
pected in  any  instance;  yet  all  of  the  grantees  except  one 
appeared  as  voters  and  acted  in  concert  with  the  grantors 
to  secure  the  election  of  appellants. 

The  sum  and  substance  of  it  all  is  that  there  was  a  con- 
spiracy to  elect  appellants.  The  deeds  were  made  for  that 
purpose. 

There  was  no  purpose  merely  to  convey  lands,  but  to 
accomplish  the  ulterior  design  of  controlling  the  election; 
and  while  there  is  much  testimony  by  the  parties  to  these 
deeds,  that  they  acted  in  good  faith,  without  any  corrupt 
intention  and  the  like,  yet  there  can  be  no  escaping  the  con- 
clusion that  the  deeds,  while  colorably  giving  title,  were  not 
made  for  the  purpose  of  changing  ownership  in  the  land, 
but  merely  for  the  sake  of  giving  the  grantees  therein  the 
apparent  right  to  vote,  and  with  an  implied  understanding 
that  they  would  vote  as  desired  by  the  grantors. 

It  can  not  be  believed  that  the  grantors  would  have  made 
the  deeds  to  these  or  to  other  grantees  if  they  had  not 
expected  the  votes  to  be  cast  as  they  were. 

Now,  -when  the  statute  provides  that  the  owner  of  land 
may  vote,  it  intends  and  means  the  real  and  bonajide  owner. 
The  proceedings  here  shown  were  not  bona  Jide  and  genuine 
in  any  proper  sense.  They  were  merely  colorable  and  for 
an  ulterior  purpose,  and  so,  fraudulent  in  law.  The  osten- 
sible purpose  and  the  real  purpose  were  different. 

The  disguise  is  transparent  and  there  is  no  difficulty  in 
discovering  what  was  the  real  design. 

Unless  it  is  to  be  said  that  every  person  who  is  named  as 
a  grantee  in  a  deed  shall  be  regarded  as  an  "  owner  "  as  that 
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term  is  used  in  Sec.  64,  supra^  it  must  be  conceded  the  con- 
clusion reached  by  the  trial  court  on  this  point  is  supported 
by  the  proof. 

Some  argument  is  made  that  the  ballots  were  not  secured 
and  kept  in  the  manner  pointed  out  by  the  general  election 
law,  and  therefore,  that  they  could  not  be  counted  or  con- 
sidered. 

There  seems  to  be  no  doubt  that  the  persons  in  question 
voted  the  ballots  as  they  appear.  There  is  no  reason  to 
suspect  that  they  have  been  changed  since  they  were  cast. 
Indeed,  there  is  no  plausible  suggestion  of  that  sort. 

The  case  of  Kingery  v.  Berry,  94  111.  515,  cited  by  appel- 
lants, is  so  unlike  this  case,  in  its  facts  and  in  the  reasoning 
of  the  opinion,  as  not  to  be  in  point. 

No  other  objections  are  urged,  and  the  judgment  will  be 
affirmed. 


i  5.1    530 
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Willis  Johnson^  Jr.,  and  A.  B.  Bartcau  y.  Emma  L. 

McGregor. 


1.  Gamino — Suit  to  Recover  Money  Lost  at — ^The  proprietois  of  a 
gaming  house  won  of  a  patron  the  sum  of  $270,  and  his  wife  sued  them 
to  get  it  back.  It  appeared  that  the  plaintiff's  husband  won  at  tlie  same 
time,  from  other  parties,  the  sum  of  $100.  It  was  held,  that  the  amount 
of  her  recovery  could  not  be  reduced  by  vrhat  he  won  of  other  parties. 

2.  Same — Money  Lost  at — Measure  of  Recovery, — ^In  a  suit  for  money 
lost  at  gaming,  from  time  to  time,  a  recovery  can  be  had  only  for  such 
amount  S3  the  party  bringing  the  suit  has  lost,  deducting  from  his  losses 
such  amount  as  the  evidence  shows  he  may  have  won  from  the  other 
party  at  such  gaming  on  such  occasions.  The  recovery  being  for  the  net 
loss  at  any  one  time  or  sitting,  and  not  for  the  net  loss  of  the  whole 
period  before  the  suit  was  brought 

8.  Demand — Not  Necessary  Before  Bringing  Suit  to  Recover  Moneg 
Lost  at  Gaming, — The  law  does  not  require  a  demand  to  be  made  before 
bringing  a  suit  to  recover  money  lost  at  gaming. 

4.  Witnesses— lfu«6and  in  His  Wife's  Suit  for  Money  Lost  at  Qam' 
ing, — ^The  husband  is  a  competent  witness  for  his  wife  in  a  suit  by  her 
to  recover  money  lost  by  him  at  gaming. 

6.    Recovery   of  Money  Lost  at  Qaming—Eack  Sitting  a  Separate 
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Cause  of  Action. — The  intention  of  the  law  under  which  money  lost  at 
gaming  can  be  recovered  is  to  make  each  time  or  sitting  a  complete  and 
separate  cause  of  action,  and  if  the  loser  does  not  sue  for  the  same 
within  six  months  any  other  person  may  do  so. 

6.  Same — Statute  of  Limitations,  — ^The  fact  that  the  parties  may  have 
engaged  in  games  subsequent  to  the  **  sitting '*  does  not  prevent  the 
running  of  the  six  montlis  which  is  necessary  to  maintain  an  action  by  a 
person  other  than  the  loser,  nor  does  the  result  of  the  games  affect  the 
right  to  sue,  which  depends  only  upon  a  loss  at  a  time  or  sitting  and 
the  lapse  of  six  months  therefrom,  without  suit  by  the  loser. 

Memorandnm. — Suit  to  recover  money  lost  at  gaming.  In  the  Cir- 
cuit CJourt  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presid- 
ing. Declaration  under  the  statute  against  gaming;  plea  of  the  general 
issue;  trial  by  jury;  verdict  and  judgment  for  plaintiff;  appeal  by  de- 
fendants. Heard  in  this  court  at  the  May  term,  1894,  and  affirmed. 
Opinion  filed  November  ao^  1894. 

Cbea  &  EwiNO,  attorneys  for  appellants. 

Mills  Bbos.  and  W.  G.  Cochban,  attorney  a  for  appellee. 

Mb.  Pbesidino  Justice  Wall  delivebed  the  opinion  of 
the  coubt. 

i 

The  appellees  recovered  judgment  for  $810  against  the 
appellant  in  an  action  on  the  case  on  account  of  money  lost 
to  them  in  certain  games  of  chance  by  H.  B.  McGregor,  her 
husband.  The  action  was  based  upon  section  132  of  the 
criminal  code,  which  provides  that  money  or  other  valuable 
thing  so  lost  "  at  any  time  or  sitting,"  amounting  in  the 
whole  to  §10,  may  be  recovered  by  the  loser  from  the  win- 
ner^ and  in  case  the  loser  shall  not  sue  within  six  months,  it 
shall  be  lawful  for  any  person  to  sue  and  recover  treble  the 
value,  one-half  to  the  use  of  the  county  and  the  other  to  the 
person  suing. 

Appellants  contend,  first,  that  the  evidence  does  not  sus- 
tain the  verdict.  The  testimony  of  McGregor  tends  to  show 
that  he  lost  $270  at  "  roulette  "  and  "  faro  "  to  the  appellants, 
but  it  is  insisted  that  he  won  $100  at  "  poker  "  which  would 
leave  the  net  loss  $170. 

The  winning  at  poker  appears  from  the  evidence  to  have 
been  from  other  parties — or  at  any  rate  it  does  not  appear 
to  have  been  from  appellants,  though  the  game  was  played 
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in  their  house.  Therefore,  if  he  lost  to  them  $270  at  the 
games  first  mentioned,  the  sum  for  which  they  are  liable 
should  not  be  reduced  by  what  he  may  have  won  at  another 
game  from  other  parties.  He  did  not  win  it  from  appellants, 
and  it  was  not  at  the  same  "  times  "  or  **  sittings  "  when  he 
lost  the  money  to  them.  Much  of  the  argument  for  the 
appellants  is  for  the  purpose  of  showing  that  the  testimony 
of  McGregor  is  overcome  by  his  cross-examination  and  by 
the  contradicting  evidence  of  appellants  and  other  witnesses. 

We  are  not  disposed  to  follow  the  discussion  of  counsel 
on  this  subject.  After  a  careful  reading  of  the  abstract,  with 
some  reference  to  the  record,  we  think  this  was  a  fair  ques- 
tion for  the  jury,  depending  very  much  upon  the  appearance 
and  manner  of  the  various  witnesses;  and  the  circuit  judge, 
who  also  saw  and  heard  the  witnesses,  having  denied  the 
motion  for  new  trial,  we  are  not  inclined  to  interfere  with 
the  judgment  on  this  ground. 

The  evidence  was  conflicting,  and  there  was  enough  on 
behalf  of  appellee,  if  believed  by  the  jury,  as  it  evidently 
was,  to  support  the  verdict.   . 

The  next  point  raised  in  the  brief  of  the  appellants  is  that 
no  demand  for  the  money  was  alleged  or  proved.  The 
statute  does  not  require  a  demand  and  no  authority  has 
been  presented  in  support  of  the  position. 

We  are  unable  to  see  why  in  this  action  for  treble  the 
value  of  the  loss  any  demand  was  necessary,  and  are  of 
opinion  the  Circuit  Court  properly  overruled  the  point  thus 
made. 

It  is  next  objected  that  the  husband  of  the  plaintiff  was 
not  a  competent  witness  in  her  behalf.  By  section  5  of 
chapter  51,  R.  S.,  entitled  Evidence  and  Depositions,  it  is 
provided  that  where  the  wife  would,  if  unmarried,  be  plaintiff 
or  defendant,  and  where  the  litigation  shall  be  concerning 
the  separate  property  of  the  wife,  the  husband  may  testify 
in  her  behalf.  The  appellee  might  have  been  plaintiff  with- 
out being  the  wife  of  the  witness — that  is,  if  unmarried,  she 
might  have  been  the  plaintiff,  for  the  statute  permits  any 
person  to  sue  after  six  months  from  the  time  of  the  loss. 
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The  controversy  does  not  concern  a  right  resulting  from 
marriage.     Smith  v.  Long,  106  111.  485. 

Moreover,  when  she  did  sue,  she  gained  a  personal  right  in 
the  demand  which  was  in  the  plainest  sense  her  separate 
property.  She  could  not  be  deprived  of  it  by  the  action  of 
her  husband  or  any  one  else,  and  when  she  recovers  it  she 
may  hold  and  enjoy  it  free  from  his  interference^  On  either 
of  the^  grounds  his  testimony  was  competent.  C,  B.  & 
Q.  R.  K.  V.  Dunn,  52  111.  260;  Hawver  v.  Hawver,  78  111. 
412. 

It  is  further  objected  that  the  court  erred  in  modifying 
certain  instructions  asked  by  appellants. 

The  appellants  sought  to  reduce  the  appellee's  demand  by 
showing  that  at  certain  times  subsequent  to  the  games  when 
McGregor  lost  the  $270,  he  played  with  appellants  again 
and  won  considerable  amounts,  and  by  their  instructions  as 
presented  they  wished  the  court  to  advise  the  jury  that  if, 
during  the  period  covered  by  all  the  games,  the  money  won 
by  McGregor  was  equal  to  or  exceeded  his  losses,  then  the 
appellee  could  not  recover,  but  the  court  modified  the  in- 
structions by  substituting  the  words  "  on  the  same  occasion  " 
and  ''  on  such  occasions  "  for  the  words  "  during  the  same 
period,"  and  "during  the  period  covered  by  such  gambling" 
—  thus  holding  the  appellee  to  the  recovery  of  the  net  loss 
at  any  "  time  "  or  "  sitting  "  —  but  not  to  the  net  loss  of  the 
whole  period  before  the  suit  was  brought.  The  statute  was 
designed  to  punish  and  discourage  gambling  by  making  it 
unprofitable  to  the  winner. 

The  construction  contended  for  would  lead  the  other  way; 
for  if  a  subsequent  game  might  reduce  the  net  loss,  the  win- 
ner would  escape  by  so  much  the  liability  occasioned  by  the 
first  game.  Hence  more  gambling  would  be  induced  and 
the  demoralization  which  the  statute  was  designed  to  pre- 
vent or  diminish  would  become  the  more  thorough.  The 
expression  in  the  first  line  of  tTie  section,  "  at  any  time  or 
sittin":"  indicates  an  intention  to  make  each  *'time"  or 
"sitting"  a  complete  and  separate  subject  for  the  penalty 
thereinafter  prescribed,  and  if  within  six  months  from  that 
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"  time  or  sitting "  the  loser  did  not  sue,  any  other  person 
might. 

Subsequent  games  could  not  prevent  the  running  of  the 
six  months  which  is  necessary  to  maintain  the  qui  tarn  action 
nor  could  the  result  of  such  games  affect  the  right  to  sue, 
which  depended  only  upon  a  loss  at  a  "  time  or  sitting,"  and 
the  lapse  of  six  months  therefrom  without  suit  by  the  loser. 
We  think  the  modification  complained  of  was  based  upon  a 
sound  and  proper  view  of  the  statute.  The  objection  finally 
made,  that  the  first  instruction  for  appellee  was  at  variance 
with  the  modified  instructions  given  for  appellants  and  cal- 
culated to  mislead  the  jury,  is,  we  think,  without  merit. 
We  find  no  substantial  error  in  the  record  and  the  judgment 
will  be  aflSrmed. 
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Commercial    National    Bank    of  Peoria    v.   Benjamin 

Newman  et  al. 

1.  CJouRTS — Power  Over  Funds  Oamished, — ^When  the  Circuit  Court 
obtains  jurisdiction  by  proceedings  in  attachment  of  the  person  of  a 
garnishee,  it  has  complete  and  full  power  to  ascertain  and  determine 
the  rights  of  all  parties  interested  in  the  funds  in  the  hands  of  the 
garnishee.  Any  person  claiming  it,  or  any  portion  of  it,  by  assignment 
or  otherwise,  may  appear  and  maintain  his  right,  and  if  he  does  not  do 
so  voluntarily,  he  may,  upon  notice,  be  required  to  do  so.  The  court 
has  ample  power  to  adjust  all  questions  arising,  to  appoint  a  receiver, 
and  to  make  all  orders  which  may  be  necessary  or  equitable  between  the 
parties. 

2.  SAm&— Conflict  of  Jurisdiction, — A  court  having  once  obtained 
jurisdiction,  can  not  be  deprived  of  it  by  a  subsequent  proceeding  in 
another  court  of  concurrent  jurisdiction. 

3.  SAyiE— Concurrent  Jurisdiction. — In  all  cases  of  concurrent  juris- 
diction, the  court  which  first  obtains  jurisdiction  will  retain  it  to  the  end 
of  the  controversy,  to  the  exclusion  of  all  others. 

4.  Injunction— To  Stay  Proceedings  at  Law,— An  injunction  to  en- 
join a  suit  or  proceeding  at  law  must  emanate  from  the  county  where 
the  suit  or  proceeding  is  pending. 

5.  Same — Conflict  of  Jurisdiction, — I^roceedings  by  attachment  were 
begun  in  the  Circuit  Court  of  Peoria  County.  Writs  were  issued  to  tlie 
sheriffs  of  Peoria  and  of  Pike  counties,  the  latter  being  served  upon 
residents  of  Pike  county  as  garnishees.    Subsequently  a  bill  in  chancery 
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was  filed  in  the  Circuit  Court  of  Pike  County  against  the  garnishees  pre- 
viously served  in  the  attachment  proceedings  and  others,  seeking  to 
administer  the  same  funds.  It  toas  held  that  the  Circuit  Court  of  Peoria 
County,  having  first  obtained  jurisdiction,  could  not  be  ousted  by  the 
proceedings  in  Pike  county. 

6.  Iio'ERPLEADER— 7^a  Essential  Elements, — ^The  equitable  remedy  by 
interpleader  depends  upon  the  existence  of  four  essential  elements.  (1) 
The  same  thing,  debt  or  duty,  must  be  claimed  by  all  the  parties  against 
whom  the  relief  is  demanded.  (2)  All  their  adverse  titles  or  claims 
must  be  dependent  on  or  derived  from  a  common  source.  (3)  The  per- 
son asking  relief  must  not  have  any  claim  or  interest  in  the  subject- 
matter.  (4)  He  must  have  incurred  no  independent  liability  to  either 
of  the  claimants. 

Memoranda m.-i-In  equity.  Appeal  from  the  Circuit  Court  of  Pike 
County;  the  Hon.  Oscae  P.  Bonney,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1894.  Reversed  and  remanded.  Opinion  filed 
October  29,  1894. 

* 

Appellant's  Brief,  David  McCulloch,  W.  T.  Ibwin,  and 

W.  I.  Slemmons,  Attokneys. 

The  service  of  the  garnishment  process  upon  Jefferson 
and  Ella  M.  Orr  on  the  7th  day  of  January,  1893,  issued 
from  the  Circuit  Court  of  Peoria  County,  gave  that  court 
full  and  prior  jurisdiction  of  the  persons  and  subject-matter 
in  controversy  in  the  case  at  bar  and  therefore  the  Circuit 
Court  of  Pike  County  had  no  jurisdiction.  It  is  a  rule  of 
law  well  settled  that  when  two  courts  have  concurrent 
jurisdiction  over  the  same  subject-matter,  the  court  in  which 
the  suit  is  first  commenced  is  entitled  to  retain  it  until  the 
end  of  the  controversy.  Hawes  on  Jurisdiction  of  Courts, 
Sec.  113;  Swartz  v.  Barnes,  11  111.  88;  Mapes  v.  People,  69 
111.  527;  Ross  v.  Buchanan,  13  111.  58;  Aldrich  v.  City  of 
Polo,  8  Bradw.  45;  Mount  v.  Scholes,  21  111.  App.  192; 
Howell  V.  Moore,  127  111.  79. 

The  service  of  the  garnishee  process  from  the  Circuit 
Court^  of  Peoria  County  upon  Jefferson  and  Ella  M.  Orr  on 
the  7th  day  of  January,  1893,  operated  as  an  appropriation 
or  attachment  of  all  the  property  or  funds  in  their  hands 
belonging  to  the  debtor  in  attachment,  and  thereby  vested 
said  Circuit  Court  of  Peoria  County  with  the  exclusive 
right  to  adjudicate  and  administer  upon  such  propox'ty  and 
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f ands;  from  the  time  of  the  service  of  the  process  of  garnish- 
ment the  fund  was  in  cvstodia  legis.  Nesbitt  et  al.  v.  Dick- 
over,  22  111.  App.  141;  Eeeves  v.  Smith,  113  lU.  47;  Bank  of 
Commerce  v.  Ind.  Bk.  Co.,  114  111.  489. 

Appellees'  Brief,  Matthews,  Hiobee  &  Gbigsbt  and  A.  G. 

Crawford,  Attorneys. 

The  property  or  rights  to  be  reached  by  process  of  gar- 
nishment must  be  of  a  legal  as  contradistinguished  from  an 
equitable  character.  They  must  be  such  as  are  capable  of 
recovery  of  enforcement  by  action  at  law  by  the  debtor 
against  the  garnishee.  Webster  v.  Steel,  75  111.  544;  Netter 
v.  Chicago  Board  of  Trade,  12  111.  App.  607;  Sangamon 
Coal  Co.  V.  Kichardson  et  al.,  33  111.  App.  277;  Dressor  v. 
McCord,  96  lU.  389. 

A  claimant  of  property  attached  is  not  bound  by  the 
judgment  against  the  defendant  in  the  attachment  ordering 
a  sale  of  the  property.  He  stands  in  the  attitude  of  a 
stranger  to  the  record.    Juilliard  &  Co.  v.  May,  130  111.  87. 

A  bill  of  interpleader  lies  where  two  or  more  parties  are 
claiming  the  same  fund  or  property  in  the  hands  of  a  third 
person  and  such  third  person  does  not  know  to  whom  it  of 
right  belongs,  and  as  to  which  he  is  wholly  indifferent  as 
between  them.  3  Dan.  Chan.  Prac.  1754;  Bedell  v.  Hoff- 
man, 2  Paige  (N.  Y.)  199;  Newhall  v.  Castens,  70  111.  156. 

A  bill  in  the  nature  of  a  bill  of  interpleader  will  lie  by  a 
party  in  interest  to  ascertain  and  establish  his  own  rights 
where  there  are  other  conflicting  rights  between  third  per- 
sons. 2  Story's  Eq.  Jur.,  Sec.  824;  Newhall  v.  Castens,  70 
111.  156. 

Such  a  bill  may  be  filed,  though  the  party  has  not  been 
sued  at  law,  or  has  been  sued  by  one  only  of  the  conflicting 
claimants,  or  though  the  claim  of  one  is  actionable  at  law 
and  the  other  in  equity;  and  the  principle  would  be  the 
same  whether  the  actions  would  be  pending  in  the  same 
court  or  distinct  courts  having  concurrent  jurisdiction.  Rich- 
ards V.  Salter,  6  Johns.  Ch.  (JST.  Y.)  445;  I>lewhall  v.  Kastens, 
70  111.  156. 
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The  object  in  filing  a  bill  of  interpleader  is  that  the  court 
may  ascertain  to  which  of  the  contending  parties  the  fund 
rightfully  belongs,  and  to  thereafter  protect  the  complain- 
ant in  the  bill  against  the  other  claimants  of  the  fund.  2 
Story's  Eq.  Jur.,  Sees.  822  and  824;  Eichards  v.  Salter,  6 
Johns.  Ch.  (N.  Y.)  444;  Bedell  v.  Hof  mon,  2  Paige  Oh.  (N. 
Y.)  199. 

An  attaching  creditor  can  not  acquire  through  his  attach- 
ment any  higher  or  better  right,  to  the  property  than  the 
debtor  himself  had.  Samuel  v.  Agnew,  80  111.  553;  Sheldon 
V.  Hinton,  6  Brad.  216. 

Mb,  Presidino  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  was  a  bill  in  chancery  brought  in  the  Circuit  Court 
of  Pike  County,  by  Benjamin  Newman,  S.  C.  Eoyt,  The 
First  National  Bank  of  Pittsfield  and  the  Griggsville  Na- 
tional Bank,  against  the  Commercial  National  Bank  of  Peo- 
ria, The  Bank  of  Commerce  of  Peoria,  Allen  C.  Rush,  Francis 
E.  Eush,  Jefferson  Orr,  Ella  M.  Orr  and  Isaac  C.  Edwards. 
It  alleged  that  said  Allen  C.  Rush  was,  on  December  28, 
1892,  indebted  to  the  complainants  severally  in  different 
sums;  and  that  on  December  29, 1892,  he  sold  and  conveyed 
certain  described  lu^ids  to  said  Jefferson  Orr  and  Ella  M. 
Orr  for  the  price  of  $20,280;  that  said  Jefferson,  acting  for 
himself  and  said  Ella  M.  Orr,  promised  said  Rush,  as  a  part 
of  the  consideration  for  said  lands,  to  pay  to  said  Newman 
$3,500,  to  said  Hoyt  $500,  to  said  First  National  Bank 
$4,000  and  to  said  Griggsville  National  Bank  $1,700;  that 
said  Rush  was  a  member  of  the  firm  of  Kirkwood,  Miller 
&  Co.,  engaged  in  business  in  Peoria,  which  said  firm  on 
December  30,  1892,  made  a  voluntary  assignment  to  said 
Edwards  for  the  benefit  of  their  creditors;  that  the  deed  of 
assignment  contained  descriptive  terms  under  which  the 
assignee  claimed  the  individual  property  of  said  Rush,  as 
well  as  that  of  the  other  members  of  the  firm,  in  addition 
to  the  partnership  property;  and  that  he  claimed  the  legal 
title  to  said  lands,  because  the  deed  of  assignment  was  made 
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before  the  conveyances  to  the  said  Jefferson  and  Ella  M.  Orr 
were  recorded,  and  that  consideration  for  said  conveyance 
should  be  turned  over  to  him;  that  said  Commercial  Na- 
tional Bank  of  Peoria,  and  the  Bank  of  Commerce  of  Peo- 
ria, also  named  as  defendants,  instituted  suits  in  attachment 
in  the  Circuit  Court  of  Peoria  County  on  or  about  the 
3d  day  of  January,  1893,  against  said  firm  of  Kirkwood, 
Miller  &  Co.»  and  caused  writs  of  attachment  to  be  levied  ou 
said  lands  of  Allen  G.  Rush,  and  caused  him  to  be  served 
with  summons  returnable  on  the  first  Monday  of  Febru- 
ary, 1893;  that  certificates  of  levy  on  said  lands  in  said 
cases  had  been  filed  in  the  circuit  clerk's  office  of  Pike 
county,  and  that  said  Jefferson  Orr  and  Ella  M.  Orr  had 
been  summoned  in  garnishment  in  both  of  said  cases;  that 
the  claims  sued  on  in  said  cases  were  for  the  partnership 
indebtedness  of  said  Kirkwood,  Miller  &  Co.,  and  not  the 
individual  indebtedness  of  Allen  C.  Eush,  and  that  com- 
plainants had  a  prior  lien  in  equity  on  the  individual  prop- 
erty of  said  Allen  C.  Rush  for  the  payment  of  this  individual 
indebtedness  to  them  as  above  set  forth. 

The  bill  prayed  that  upon  a  hearing  of  this  cause,  the 
court  might  order  and  decree  that  the  said  several  amounts  to 
be  paid  to  complainants  by  said  Ella  M.  Orr  and  Jefferson 
Orr,  as  above  set  forth,  were  held  by  u^^m  in  trust  for  the 
said  complainants,  and  that  said  amounts  might  be  ordered 
and  decreed  to  be  paid  to  them  without  delay;  but  if  the  court 
should  find  that  the  said  lands  had  been  fraudulently  con- 
veyed by  .said  Allen  C.  Rush  to  hinder  and  delay  his  creditors, 
that  the  court  should  order  that  the  same  might  be  set 
aside,  and  complainants  should  have  a  prior  lien  as  individ- 
ual creditors  of  the  said  Allen  C.  Rush  for  the  amounts 
above  set  forth;  or  in  case  the  court  should  order  the  con- 
sideration for  said  lands  to  be  paid  over  to  the  assignee,  that 
complainants  might  have  a  prior  lien  against  said  proceeds 
in  the  hands  of  said  assignee,  as  individual  creditors  of  the 
said  Allen  C.  Rush,  for  the  respective  amounts  above  set 
forth. 

The  Peoria  banks,  by  their  answer,  asserted  that  by  vir- 
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tue  of  their  attachment  proceedings  and  the  service  of  the 
writs  upon  said  Kush,  and  upon  the  said  Jefferson  and  Ella 
M.  Orr,  thp  Circuit  Court  of  Peoria  County  had  first  ac- 
quired jurisdiction  of  the  parties  and  of  the  subject  of  con- 
troversy, and  that  the  Circuit  Court  of  Pike  County  could 
not  interfere;  asserted  their  prior  lien  upon  the  fund  in  dis- 
pute; denied  that  a  case  for  equitable  jurisdiction  apj^eared 
by  the  bill,  and  prayed  for  the  same  benefit  upon  the  hear- 
ing as  if  they  had  specifically  demurred  to  the  bill. 

Jefferson  and  Ella  M.  Orr  answered,  and  afterward  filed 
in  said  cause  their  bill  of  interpleader,  setting  out  a  state- 
ment of  the  matters  involved  at  length,  praying  for  an 
adjustment  as  to  the  conflicting  claims  of  the  various 
creditors,  complainant  and  defendant,  claiming  that  of  the 
purchase  money,  8^,525  should  be  paid  to  Lucy  Rush  and  to 
the  estate  of  John  Eush  by  reason  of  certain  provisions  of 
the  will  of  said  John  Rush,  operative  upon  the  land,  and  of- 
fering as  to  the  balance  of  $15,755,  to  bring  the  same  into 
court  for  such  disposition  as  might  be  decreed,  and  praying 
that  the  defendants,  the  Bank  of  Commerce  and  the  Com- 
mercial National  Bank  of  Peoria,  might  be  restrained  by 
injunction  from  proceeding  further  against  said  above  de- 
scribed premises,  and  also  against  the  said  Jefferson  and 
Ella  M.  Orr  in  said  garnishee  suits,  and  that  the  levies  upon 
said  premises  by  virtue  of  said  attachment  writs  might  be 
canceled  and  the  cloud  removed. 

This  bill  of  interpleader  was  answered  by  all  the  creditors 
and  by  said  Rush. 

The  cause  progressed  to  a  hearing  and  the  court  by  its 
original,  supplemental  and  final  decrees,  found  that  it  had 
jurisdiction  of  the  parties  and  of  the  subject-matter,  and  that 
by  virtue  of  the  transactions  as  therein  stated  and  set  forth 
between  said  Rush  and  said  Jefferson  Orr,  there  was  an 
equitable  assignment  of  the  purchase  money  to  said  com- 
plainants of  the  sums  alleged  in  their  bill  and  of  other  speci- 
fied sums  to  other  parties  who  were  named,  and  that  the  funds 
(which  had  been  placed  in  the  hands  of  a  receiver),  should 
be  distributed  accordingly,  and  that  though  the  said  Com- 


' 


640  Appellate  Courts  of  Illinois, 

Vol.  55.]         Ck>mmercial  Nat.  Bk.  of  Peoria  v.  Newman. 

mercial  National  Bank  had  obtained  a  judgment  for  $15,000 
in  said  attachment  suit  against  said  Kirkwood,  Miller  & 
Co.,  yet  said  bank  and  the  Bank  of  Commerce  were  enjoined 
from  prosecuting  further  the  said  attachment  suits  pend- 
ing in  Peoria  county  as  against  the  said  Jefferson  and  Ella 
M.  Orr,  and  that  the  said  receiver  should  pay  to  the  said 
Commercial  National  Bank  whatever  sum  might  remain  in 
his  hands  after  paying  the  specified  sums  to  said  Newman 
and  others.     Said  bank  prosecutes  the  present  appeal. 

The  first  question  for  consideration  is  as  to  the  jurisdic- 
tion of  the  Circuit  Court  of  Pike  County. 

The  Circuit  Court  of  Peoria  County,  by  virtue  of  the  pro- 
ceedings in  attachment,  obtained  complete  jurisdiction  and 
had  full  power  to  ascertain  and  determine  the  right  of  all 
parties  interested  in  the  funds  in  the  hands  of  the  garnishees. 

The  entire  fund  Avas  thereby  appropriated.  Reeve  v. 
Smith,  113  111.  47;  The  Natl.  Bank  of  Am.  v.  Ind.  Banking 
Co.,  lU  111.  483. 

Any  person  claiming  it  or  any  part  of  it  by  assignment  or 
other^vise,  might  appear  and  maintain  his  right,  and  if  he 
did  not  voluntarily  appear  he  might,  upon  notice,  be  required 
to  do  so,  and  the  court  had  ample  power  to  adjust  all  ques- 
tions arising  to  appoint  a  receiver  and  to  make  all  orders 
which  might  be  necessary  or  equitable  between  the  parties. 
R.  S.,  Ch.  62,  Sees.  11,  12-24;  Stevens  v.  Dillman,  86  lU. 
233. 

Having  such  jurisdiction  it  could  not  be  deprived  of  it  by 
a  subsequent  proceeding  in  another  court  of  concurrent 
jurisdiction. 

It  is  elementary,  that  in  all  cases  of  concurrent  jurisdiction 
the  court  Avhich  first  obtains  jurisdiction,  will  retain  it  to 
the  end  of  the  controversy  to  the  exclusion  of  all  others.  An 
opposite  rule  would  lead  to  endless  confusion  and  uncer- 
taintv. 

The  scope  of  the  original  bill  as  well  as  of  the  bill  of  in- 
terpleader was  to  deteinnine  the  very  questions  which  would 
necessarily  arise  upon  the  garnishment.  Its  object  was  to 
obtain  from  the  Circuit  Court  of  Pike  County,  a  decision 
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upon  the  points  arising  in  the  suit  previously  commenced  in 
Peoria  countv. 

Accordingly  the  court  in  Pike  proceeded  to  hear  the  con- 
troversy and  rendered  a  decree  whereby  it  enjoined  the  fur- 
ther prosecution  of  the  suit  in  Peoria.  This  injunction 
violates  Sec.  4,  Ch.  69,  E.  S.,  which  provides  that  an  in- 
junction to  stay  a  suit  or  proceeding  at  law  shall  be  in  the 
county  where  the  suit  is  pending. 

It  is  urged,  however,  that  the  bill  of  interpleader  gave  the 
court  in  Pike  county  all  needed  jurisdiction. 

It  is  laid  down  by  Pomeroy  in  his  work  on  Equity  Juris- 
prudence, Sec.  1322,  that  the  equitable  remedy  by  inter- 
pleader depends  upon  and  requires  the  existence  of  four 
essential  elements  or  conditions.  First,  the  same  thing, 
debt  or  duty  must  be  claimed  by  both  or  all  the  parties 
against  whoin  relief  is  demanded.  Second,  all  their  adverse 
titles  OP  claims  must  be  dependent  on  or  derived  from  a 
common  source.  Third,  the  person  asking  relief  must  not 
have  any  claim  or  interest  in  the  subject-matter.  Fourth, 
he  must  have  incurred  no  independent  liability  to  either  of 
the  claimants. 

Passing  the  other  conditions  the  fourth  is  important  here. 
The  same  author  says  in  Sec.  1326 :  The  party  asking  the 
interpleader  in  his  dealings  with  one  of  the  claimants  may 
have  expressly  bound  himself  by  contract  so  as  to  render 
himself  liable  upon  such  independent  undertaking  without 
reference  to  his  possible  liability  to  the  rival  claimant  upon 
the  general  nature  of  the  transaction.  Under  these  circum- 
stances he  can  not  require  the  claimants  to  interplead. 

In  Story  on  Eq.  Jur.,  Vol.  2,  Sec.  823,  it  is  said  that  this 
remedy,  while  it  has  cured  many  defects  in  proceedings  at 
law,  has  left  many  cases  of  hardship  unprovided  for,  and  in 
the  following  section,  that  there  are  cases  where  a  bill  in 
the  nature  of  interpleader  will  lie  by  a  party  in  interest  to 
ascertain  and  establish  his  own  rights  when  there  are  con- 
flicting rights  between  third  persons. 

Possibly,  this  bill  might  be  in  analogy  to  some  of  the 
cases  cited  under  this  section  and  might  be  entertained  if  it 
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were  an  original  bill  and  if  the  statute  had  not  provided  a 
distinct  and  adequate  remedy,  and  if  no  question  of  prior 
jurisdiction  were  involved,  but  it  is  difficult  to  see  why  this 
bill  was  necessary  in  view  of  the  scope  and  purpose  of  the 
original  bill  which  sought  to  accomplish  a  full  adjustment 
of  these  conflicting  claims.  Moreover,  the  statute  had  pro- 
vided a  remedy  wholly  adequate,  and  a  court  of  concurrent 
authority  had  obtained  jurisdiction  of  the  fund  and  had 
power  to  hear  and  determine  the  entire  controversy. 

The  attachment  proceedings  in  Peoria  county  had  sub- 
jected the  funds  in  hands  of  the  garnishees  to  the  control 
and  judgment  of  that  court. 

The  garnishees  were  bound  to  answer  to  that  court  and 
could  not  be  relieved  from  that  duty  bj''  another  court  of 
concurrent  jurisdiction  upon  a  proceeding  subsequently 
commenced. 

In  their  answer  they  would  necessarily  disclose  the  claim 
of  Newman  and  the  others  who  asserted  the  rights  which 
were  allowed  them  by  this  decree  and  upon  such  disclosure 
those  claimants  would  be  brought  in  to  litigate  the  matter 
with  the  attaching  creditors  and  thus  in  a  court  of  law  an 
adequate  remedy  is  provided. 

No  resort  to  chancery,  even  in  the  court  having  already 
obtained  jurisdiction,  would  be  necessar3^ 

Conceding  that  the  statute  would  not  oust  equity  of  its 
power  to  adjudicate  in  such  case,  yet  it  is  clear  that  equity 
would  not  interfere  when  a  court  of  law  haying  competent 
power  had  obtained  jurisdiction  and  was  about  to  administer 
the  remedy  provided  by  the  statute. 

It  follows  that  the  Circuit  Court  of  Pike  County  should 
not  have  assumed  jurisdiction  and  that  its  decree  must  be 
reversed  and  cause  remanded  with  direction  to  dismiss  the 
original  and  the  interpleading  bill.  Eeversed  and  re- 
manded, etc. 
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John  T.  Turner  and  Parden  B.  Grover,  Executors,  etc., 

of  Henry  Kent,  Deceased,  v.  George  H.  Wilson, 

Administrator,  etc.,  of  Nancy  C* 

Kent,  Deceased. 

1.  Wilds — Rulea  of  Construction.'—The  question  of  first  importance 
in  the  construction  of  wills,  is,  what  was  the  intention  of  the  testator. 
All  rules  of  construction  are  regarded  as  having  been  devised  for  the  sole 
purpose  of  aiding  courts  to  arrive  at  a  correct  solution  of  this  question. 

2.  Same — Intention  of  Testator — How  Ascertained. — ^The  intention 
of  a  testator  is  to  be  ascertained  from  his  whole  will  and  all  of  its  parts 
taken  together,  from  a  full  view  and  consideration  of  everything  in  the 
instrument 

3.  Same — First  and  Svbsequent  Clauses, — ^Though  a  wiD  in  its  first 
clause  may,  by  its  express  terms,  so  devise  or  bequeath  real  or  personal 
property  that  the  devisee  or  donee  would  be  vested  with  the  fee  (Mr 
absolute  ownership,  if  the  clause  alone  be  considered,  yet  if  it  appears 
from  subsequent  clauses,  that  the  unmistakable  intention  of  the  testator 
^was  to  vest  such  donee  or  devisee  with  an  estate  for  life  only,  with  power 
to  dispose  of  or  convey  the  property,  and  with  remainder  to  specific 
legatees,  the  latter  clauses  are  to  be  construed  as  modifying  the  former, 
and  as  qualifying  and  reducing  the  fee  that  is  apparently  donated  to  an 
estate  for  life  with  power  of  disposal. 

4.  Widow's  Award— -Independent  of  the  WiU.—The  widow  of  a 
testate  person  is  entitled  to  her  award  under  the  statute,  independent  of 
the  will,  as  her  sole,  separate  and  absolute  property. 

Memorandnm.— Assumpsit.  In  the  Circuit  Court  of  Adams  Comity; 
the  Hon.  Oscar  P.  Bonney,  Judge,  presiding.  Declaration,  common 
counts;  plea  of  general  issue;  jury  waived;  trial  by  the  court;  finding; 
and  judgment  for  plaintiff;  appeal  by  defendants.  Heard  in  this  court 
at  the  May  term,  1894,  and  reversed.    Opinion  filed  October  29,  1894. 

Statement  of  the  Case. 

Henry  Kent,  late  of  Adams  county,  died  testate  on  the 
13th  day  of  August,  1879.  The  provisions  of  his  will  mate- 
rial to  the  case,  are  as  follows : 

"  Fourth.  After  the  payment  of  my  said  debts  and  funeral 
expenses,  I  give,  devise  and  bequeath  unto  my  wife,  Nancy 
C.  Kent,  one-half  of  all  the  pereonal  property,  money  and 
effects  not  hereinbefore  otherwise  disposed  of,  which  I  may 
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own  or  have  a  rifjht  to  at  the  time  of  mv  death.  And  I  also 
give,  devise  and  bequeath  to  my  said  wife  the  farm  upon 
which  we — my  wife  and  myself — now  reside,  for  and  during 
the  term  of  her  natural  life,  she  to  have  all  the  rents,  issues 
and  profits  growing  out  of  or  arising  from  the  same,  from 
the  time  of  my  death,  for  and  during  her  natural  life, 
whether  such  rents,  issues  and  profits  arise  from  a  lease  now 
made,  or  which  may  hereafter  be  made  by  me  of  said  farm. 

Fifth.  It  is  my  will  that  the  remainder  of  the  personal 
property,  rights  and  effects  of  which  I  may  die  possessed, 
not  hereinbefore  disposed  of,  be  sold  by  my  executors,  as 
soon  as  the  same  can  conveniently  be  done  after  my  death, 
in  the  manner  and  upon  the  terms  hereinafter  specified,  and 
I  hereby  give,  devise  and  bequeath  the  proceeds  of  such  sale, 
after  the  proper  expenses  thereof  are  paid,  to  my  nephews 
and  nieces. 

Sixth.  It  is  my  will  that  all  the  real  estate  of  which  I 
may  die  seized,  as  soon  as  can  conveniently  be  done  after 
the  death  of  my  said  wife,  be  sold  by  my  executors  as  here- 
inafter they  are  directed,  and  I  hereby  authorize  and  em- 
power my  said  wife,  after  the  expenses  necessarily  incurred 
in  said  sale  are  paid,  to  dispose  of  one-half  of  the  proceeds 
of  said  sale  by  will,  as  to  her  may  seem  bast.  The  remain- 
ing half  of  said  proceeds  of  said  sale,  I  give,  devise  and  be- 
queath to  my  said  nephews  and  nieces. 

Seventh.  In  case  my  said  wife  shall  not  make  disposi- 
tion of  half  of  said  proceeds  of  said  sale  of  said  real  estate, 
as  it  is  hereinabove  provided  that  she  may  do,  then  it  is  my 
will  that  said  proceeds  of  said  sale  so  left  undisposed  of,  to- 
gether with  all  the  personal  property  hereby  given  my  said 
wife  absolutely,  which  at  her  death  shall  remain  undisposed 
of,  and  also  all  the  rents,  issues  and  profits  of  the  property 
hereby  bequeathed  to  her,  undisposed  of  at  the  time  of  her 
death,  pass  to  and  be  divided  between  the  nephews  and 
nieces  of  my  said  wife,  namely :    *    *    * 

And  I  hereby  constitute  John  T.  Turner  and  Pardon  B. 
Grover,  both  of  said  county,  executors  of  this  my  last  will 
and  testament,  hereby  revoking  and  annulling  all  former 
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wills  by  me  made,  and  ratifying,  publishing  and  confirming 
this  and  none  other,  to  be  my  last  will  and  testament. 

And  I  hereby  authorize,  empower  and  direct  my  said  ex- 
ecutors, as  soon  as  can  conveniently  be  done  after  my  death. 
to  sell  all  the  personal  property  owned  by  me  at  the  time 
of  my  death,  not  hereinbefore  specially  bequeathed  to  my 
said  wife,  and  the  said  Edward  K.  Bodurtha  and  Henry 
Bodurtha,  such  sale  to  be  made  in  the  manner  and  after 
such  advertisement  as  may  seem  to  my  said  executors  proper 
and  advantageous  for  the  interests  of  my  said  estate,  and  to 
make  distribution  of  the  proceeds  of  such  sale  as  hereinbe- 
fore provided. 

And  I  further  authorize  and  direct  my  said  executors, 
upon  the  death  of  my  said  wife,  in  case  she  shall  survive  me, 
or  as  soon  thereafter  as  is  practicable,  to  sell  the  real  estate  of 
which  I  may  die  seized,  at  public  auction,  upon  the  home- 
stead where  I  now  reside,  first  giving  such  notice  of  such 
sale,  by  advertisement,  in  such  manner  and  for  such  time  as 
my  said  executors,  in  the  exercise  of  their  best  judgment, 
shall  deem  best  calculated  to  secure  the  most  advantageous 
sale  of  my  said  real  estate;  said  real  estate  to  be  offered  in 
such  parcels  as  shall  to  my  said  executors  seem  best  for  the 
interests  of  all  concerned,  the  payment  or  payments  for  said 
real  estate  so  sold  to  be  made  as  follows,  to  wit :  One- 
fourth  of  the  purchase  money  to  be  paid,  cash  in  hand,  and 
the  remaining  three-fourths  to  be  paid  in  three  equal  in- 
stallments, in  one,  two  and  three  years  respectively,  from 
the  day  of  such  sale,  such  deferred  payments  to  be  secured 
upon  the  real  estate  so  sold;  and  when  said  sale  is  made, 
to  first  pay  out  of  the  proceeds  thereof  all  the  proper  and 
necessary  expenses  of  said  sale,  and  then  to  distribute  one- 
half  of  the  remainder  of  said  proceeds  to  my  said  nephews 
and  nieces,  as  hereinbefore  provided,  and  in  case  my  said 
^vife  shall  not  have  disposed  of  the  remainder  of  said  pro- 
ceeds, together  with  the  personal  property,  rights  and  eflFects 
of  which  she  shall  become  possessed  hereby,  and  the  in- 
crease, rents,  issues  and  profits  of  property  hereby  be- 
queathed to  her,  by  will,  then  it  is  my  will  that  the  same  be 
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divided  and  distributed  between  the  nephews  and  nieces  of 
my  said  wife,  hereinbefore  named,  as  indicated  by  the  pro- 
visions of  this  will,  by  my  said  executors. 

In  witness  whereof,  I,  the  said  Henry  Kent,  have  here- 
unto set  my  hand  and  seal,  this  the  thirteenth  day  of  Janu- 
ary, A.  D.  1876, 

H.  Kent.     [Seal.]  " 

Said  Turner  and  Grover  duly  qualified  as  executors  of  the 
wilL  They  also,  from  the  time  of  Mr.  Kent's  death,  which 
occurred  August  13, 1879,  acted  as  the  agents  of  his  widow, 
Nancy  0.  Kent.  They  ceased  to  be  such  agents  some  time 
in  the  year  1891,  when  Frederick  J.  White  became  their 
successor  in  such  agency.  In  settling  the  estate  they  turned 
over  all  moneys  coming  to  Mrs.  Kent  under  the  will  to 
themselves  as  her  agents.  On  September  2,  1879,  they 
turned  over  to  themselves  as  such  agents  $153.40,  being  a 
part  of  her  widow's  award.  They  also,  with  Mrs.  Kent's 
consent,  sold  the  whole  of  the  personal  property  and  turned 
over  to  themselves,  as  her  agents,  one-half  of  the  proceeds 
of  said  sale,  as  follows:  First,  the  sum  of  $120,  and  then 
the  sum  of  |l,277.27i,  making  in  all  the  sum  of  $1,397.27 
held  by  them  as  her  half  of  the  proceeds  of  said  sale. 

During  their  Agency  they  also  rented  for  Mrs.  Kent  the 
farm  in  which  she  had  a  life  estate,  for  $1,000  a  year.  Mrs. 
Kent  did  not  use  the  whole  of  the  proceeds  of  this  rent,  and 
whatever  sum  was  not  expended  by  Her  they  retained  as  her 
agents.  In  1891,  Frederick  J.  White  succeeded  them  as 
agent  of  Mrs.  Kent.  At  that  time  Turner  and  Grover  had 
in  their  possession  moneys  belonging  to  Mrs.  Kent  amount- 
ing to  $4,208.38,  which  they  paid  to  White.  White  acted 
as  her  agent  until  the  time  of  her  death,  renting  the  farm 
for  the  same  rent  of  $1,000  a  year.  At  the  time  of  her 
death,  which  occurred  May  6,  1893,  he  had  in  his  hands,  as 
her  agent,  the  sum  of  $3,573.12. 

This  sum  he  paid  to  Grover  after  Mrs.  Kent's  death,  the 
latter  receiving  it  in  his  capacity  as  executor  of  Henry 
Kent,  deceased.  George  H.  Wilson,  the  appellee,  was  ap- 
pointed administrator  of  the  estate  of  Mrs.  Kent,  and 
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brought  this,  an  action  in  assumpsit  against  Turner  and  Gro- 
ver  as  executors  of  the  estate  of  Heney  Kent  to  recover  the 
moneys  paid  Grover  by  White.  The  executora  contended 
that  Mrs.  Kent,  under  the  will  of  her  husband,  took  a  life 
estate  only  in  the  real  and  personal  property  devised  and  be- 
queathed to  her  with  power  of  disposal,  and  that  as  the  fund 
in  question  was  not  disposed  of  by  her  during  her  lifetime, 
by  will  or  otherwise,  it  passed  under  the  7th  clause  to  them 
as  executors,  and  that  it  was  their  duty  and  right  as  exec- 
utors to  retain  the  money  received  from  White,  and  dis- 
tribute it  to  nephews  and  nieces  of  the  testator  entitled 
under  the  will  to  take  it.  The  appellee  contended  that  the 
sum  of  $153.40  paid  Mrs.  Kent  on  her  widow's  award  was 
her  absolute  property,  independent  of  the  will,  and  that  the 
will  vested  in  her  absolutely  the  proceeds  of  the  sale  of  one- 
half  of  the  personal  property,  and  the  rents,  issues  and  prof- 
its of  the  farm.  The  cause  was  submitted  to  the  court 
without  a  jury.  The  court  found  the  issues  for  the  appel- 
lee  and  rendered  judgment  in  his  favor  a^  administrator  for 
$1,430.67 J.    The  executors  prosecute  this  appeal. 

Appellajtts'  Brief,  J.  F.  Carrott,  Attorney. 

The  intention  of  the  testator  is  to  be  sought  for  and 
found  in  the  provisions  of  his  will,  taking  into  consideration 
all  its  parts,  and  giving  the  language  the  sense  in  which  it 
was  used  by  him.  For  this  purpose  the  court  will  look  to 
every  provision  of  the  will,  the  better  to  understand  the 
plan  of  distribution  adopted,  and  the  purpose  of  the  testator 
in  making  a  particular  provision.  Ebey  et  al.  v.  Adams  et 
al.,  135  111.  80;  Horwitz  v.  Norris,  60  Pa.  St.  261;  Tauben- 
han  et  al.  v.  Dunz,  125  111.  524. 

Was  the  devise  in  this  will  to  Nancy  C.  Kent  of  the  fee, 
or  was  it  restricted  by  subsequent  words  in  the  will  and 
changed  to  an  estate  for  life  ?  Appellant  contended  that 
the  estate  she  took  was  limited  to  an  estate  for  life,  with 
power  of  disposition  by  will.  Stuart  v.  Walker,  72  Me. 
146,  39  Am.  R.  311;  Burleigh  v.  Clough,  52  N.  H.  276,  13 
Am.  K.  23;  Hatfield  v.  Sohier,  114  Mass.  48;  Small  v.  Snow, 
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123  Mass.  323;  Funk  et  al.  v.  Eggleston  et  al.,  92  III.  515, 
633;  Hamlin  et  al.  v.  U.  S.  Express  Co.,  107  111.  443;  Kauf- 
man et  al.  V.  Breckinridge  et  al.,  117  111.  305,  316;  In  re  Es- 
tate of  Cashman,  134  III.  88,  92;  Ducker  et  al.  v.  Burnham 
et  al.,  146  111.  9. 

Where,  in  one  part  of  a  will  there  is  given  an  estate  of 
inheritance,  or  an  absolute  interest  in  personalty,  and  in 
subsequent  passages  the  legatee  clearly  is  to  take  a  less 
estate,  the  gift  is  restricted  accordingly.  Sheets'  Estate,  52 
Pa.  St.  263;  Bergan  et  al.  v.  Cahill  et  al.,  55  111.  160;  John- 
son et  al.  V.  Johnson  et  al.,  98  111.  564. 

Appellee's  Brief,  George  H.  Wilson,  pro  se,  and  Carter, 

GovERT  &  Pape,  Attorneys. 

Where  there  remains  nothing  for  a  trustee  to  do  but  to 
pay  over  the  amount  to  his  cestm  qits  trusty  an  action  for 
money  had  and  received  may  be  maintained  against  him. 
Perry  on  Trusts,  Sec.  843. 

If  a  person  has,  with  notice  of  the  trust  character  of  a 
fund,  obtained  the  same  from  the  trustee,  or  if,  with  notice, 
he  has  obtained  pledged  property  from  a  pledgee,  or  stolen 
property  from  a  thief,  and  reduced  the  same  to  money,  an 
action  for  money  had  and  received  lies  against  him.  An 
action  for  money  had  and  received  will  lie  whenever  a 
defendant  has  received  money  which  in  justice  belongs  to 
the  plaintiff,  and  which  he  should,  in  justice  and  right,  return 
to  the  plaintiff.  Mason  v.  Prendergast,  120  N.  Y.  536; 
Allen  V.  Stenger,  74  111.  119;  Belden  v.  Perkins,  78  111.  449; 
Harrison  Machine  Works  v.  Coillard,  26  111.  App.  514;  Buch- 
ter  V.  Dew,  39  111.  40;  McDonald  v.  Brown,  16  111.  32. 

Money  in  the  hands  of  an  agent,  given  him  by  the  prin- 
cipal for  safe  keeping,  has  impressed  upon  it  by  the  law  a 
trust.  And  this  trust  is  not  confined  to  the  period  during 
which  the  money  remains  in  the  possession  of  the  agent,  but 
follows  the  fund  into  the  hands  of  whomsoever  it  may  come 
as  long  as  it  can  be  traced.  Mechem  on  Agency,  Sec.  780, 
etc.;  Baker  v.  N.  Y.  Nat.  Bank,  100  N.  Y.  31;  Central  Nat. 
Bank  v.  Conn.,  etc.,  Co.,  104  U.  S.  54;  Mason  v.  Waite,  17 
Mass.  558. 
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Appellees,  by  intermeddling  with  the  estate  of  Mrs.  Kent, 
in  taking  possession  of  this  fund  became  administrators  de 
son  toH,  and  as  such,  liable  as  trustees  to  the  estate  for  the 
fund.  1  Perry  on  Trusts,  Sec.  245;  Truett  Sons  &  Morgan 
V.  Cummons,  6  111.  App.  73;  McConnell  v.  McConnell,  94 
111.  295. 

Where  a  person  converts  the  property  of  another  and 
afterward  sells  the  same,  the  person  whose  property  is  con- 
verted can  waive  the  tort  and  sue  in  assumpsit.  And  if  the 
property  is  in  any  way  consumed  by  the  wrongdoer  the 
owner  can  sue  in  assumpsit.  City  of  Elgin  v.  Joslyn,  136 
111.  535;  Barnes  v.  Johnson,  84  111.  95;  Merwin  v.  The  City 
of  Chicago,  45  111.  133;  T.  W.  &  W.  Ry.  Co.  v.  Chew,  67  111. 
378;  Whitton  v.  Barringer,  67  111.  551;  Mayfield  v.  Moore, 
53  111.  430;  Harris  v.  Miner,  28  111.  140. 

An  action  for  money  had  and  received  will  lie  where  money 
has  been  converted  and  is  not  confined  to  money  produced 
by  the  sale  of  converted  goods.  McDonald  v.  Brown,  16  111. 
32;  Hindmarch  v.  Hoflfman  (Pa.),  18  Atl.  Rep.  14. 

The  sum  of  $153.40  in  cash,  paid  Nancy  C.  Kent  on  her 
widow's  award,  and  afterward  held  by  Turner  and  Grover, 
as  her  agents,  was  her  absolute  property,  and  was  hers  by 
virtue  of  the  statute  in  such  case  made  and  provided,  irre- 
spective of  the  will  of  Henry  Kent.  1  Starr  &  Curtis' 
Statutes,  Chap.  3,  Par.  74. 

The  proceeds  of  the  sale  of  the  personalty  specifically 
bequeathed  to  Nancy  C.  Kent  by  the  will  of  her  husband 
were  her  absolute  property : 

(1.)  Because  the  personalty  was  bequeathed  to  her  in  kind, 
and  her  consent  to  its  sale  and  the  subsequent  sale  under 
such  authority  were  a  disposition  of  it  by  her  in  her  lifetime. 

(2.)  The  personalty  was  bequeathed  to  Nancy  C.  Kent, 
absolutely,  so  that  she  had  unqualified  power  of  disposal.  A 
limitation  over  of  either  real  or  personal  property,  after  an 
absolute  gift  to  the  first  taker,  is  repugnant  to  the  first  gift 
and  void.  2  Jarman  on  Wills  (5th  Am.  Ed.),  529,  note  19; 
2  Williams  on  Executors  (6th  Am.  Ed.),  1376;  1  Redfield  on 
Wills,  680;  2  Redfield  on  Wills  (Ed.  of  1866),  Chap.  14,  Sec. 


650  Appellate  Courts  of  Illinois. 

Vol.  55.]  Turner  v.  Wilaon. 

65,  Par.  33,  p.  659;  2  Kent's  Commentaries,  352;  4  Kent's 
Commentaries,  270;  Wolfer  v.  Hemmer,  144  111.  554;  Ham- 
lin et  al.  V.  U.  S.  Exp.  Co.,  107  111.  443;  Welsch  v.  Belleville 
Savings  Bank,  94  111.  203;  Waldo  v.  Cummings,  45  111.  421; 
Fairman  v.  Beal,  14  111.  244;  Howard  v.  Carusi,  109  U.  S. 
72n;  Ide  v.  Ide,  5  Mass.  500;  Merrill  v.  Emery,  10  Pick. 
(Mass.)  507;  Burbank  v.  Whitney,  24  Pick.  (Mass.)  146;  Gif- 
ford  V.  Choate,  100  Mass.  346;  Jackson  v.  Coleman,  2  Johns. 
(N.  Y.)  391;  Jackson  v.  Bull,  10  Johns.  (K  Y.)  18;  Jackson 
V.  Kobins,  15  Johns.  (N.  Y.)  168;  Jackson  v.  Eobins,  16 
Johns.  (N.  Y.)586;  McKenzie's  Appeal,  41  Conn.  607;  State 
V.  Smith,  52  Conn.  562;  Bona  v.  Meier,  47  Iowa  610;  In  re 
Will  of  Burbank,  69  la.  378;  Bradley  v.  Piexoto,  3  Ves.  Jr. 
324;  Diehl's  Appeal,  36  Pa.  St.  120;  Jauretche  v.  Proctor, 
48  Pa.  St.  466;  Jones  v.  Bacon,  68  Me.  34;  28  Am.  Rep.  1; 
Pickering  v.  Langdon,  22  Me.  413;  Ramsdell  v.  Ramsdell,  21 
Me.  288;  Stuart  v.  Walker,  72  Me.  146;  39  Am.  Rep.  311. 

Me.  Justice  Booqs  delivered  the  opinion  of  the  Court. 

The  real  controversy  presented  by  this  record  is  as  to  the 
true  construction  of  the  will  of  Henry  Kent,  deceased. 

The  contention  of  the  appellee  is  that  the  fourth  clause 
of  the  will  gives  to  the  wife,  Nancy  C,  as  her  absolute  and 
sole  property,  one-half  of  the  property  of  the  testator,  and 
all  the  rents,  issues  and  profits  accruing  from  the  farm  dur- 
ing the  lifetime  of  the  wife,  and  that  a  limitation  of  either 
personal  or  real  property,  after  an  absolute  gift,  is  repugnant 
to  the  first  gift  and  void.  Hence,  the  argument  is  that  the 
subsequent  provisions  of  the  will,  directing  the  dispositions 
of  such  portions  of  the  subject-matter  of  the  gift  as  the  wife 
should  not  dispose  of  during  her  life,  are  to  be  deemed 
inoperative  and  of  no  force  or  effect.  We  concede  that 
numerous  authorities  supporting  that  view  are  to  be  found, 
in  fact,  many  are  cited  by  counsel  for  appellee,  but  we  think 
that  the  trend  of  more  modern  adjudications  is  not  in  har- 
mony with  it.  The  question  now  of  first  importance  in  the 
construction  of  a  will  is,  what  was  the  intention  of  the  tes- 
tator.   All  mere  rules  of  construction  are  regarded  as  having 
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been  devised  for  the  sole  purpose  of  aiding  the  court  to  ar 
rive  at  a  correct  solution  of  that  question.  This  intention 
is  to  be  ascertained  from  the  whole  will  and  all  of  its  parts 
taken  together,  from  a  full  view  and  consideration  of  every- 
thing within  the  "  four  corners  "  of  the  instrument.  Every 
clause  and  provision  is,  if  possible,  to  be  given  effect  and 
operation  according  to  the  wish  of  the  testator.  The  tend- 
ency of  American  decisions  is  to  reconcile  every  apparent 
repugnancy,  so  much  so,  that  Mr.  Kedfield,  in  his  work  on 
Wills  (p.  453),  was  moved  to  declare  "  that  it  is  now  becom- 
ing ver^'^  uncommon  with  us  to  hear  a  court  declare  a  will, 
or  any  of  its  provisions,  wholly  inoperative  by  reason  of 
repugnancy  or  uncertainty."  The  rejection  of  a  clause  in  a 
will  was  denominated  in  Jenks  v.  Jackson,  127  111.  341,  "A 
desperate  remedy  to  be  resorted  to  only  in  case  of  necessity." 
The  primary  consideration,  it  was  said  in  Walker  v.  Pritch- 
ard,  121  111.  221,  "is  the  ascertainment  of  the  intention  of 
the  testator,  and  it  is  wholly  immaterial  in  what  part  of  the 
will  the  words  are  found  which  indicate  such  intention." 
While  the  appellee  may  well  insist  that  the  4th  clause  of 
the  will,  if  considered  independently  of  all  others,  vested 
absolute  property  and  ownership  in  the  wife,  still  a  careful 
consideration  of  the  whole  will  and  of  each  provision,  dis- 
closes very  unmistakably  that  such  was  not  the  intention  of 
the  testator,  but  that  he  had  in  view  a  different  disposition 
of  so  much  of  the  property  given  to  the  wife  as  she 
might  not  use,  consume  or  dispose  of  during  her  lifetime. 
This  purpose  he  attempted  to  carry  out  by  the  different  pro- 
visions of  his  will,  and  we  think  there  is  no  inflexible  rule 
which  operates  to  render  his  effort  nugatory.  The  rule,  as 
we  think  it  ought  to  be,  and  believe  it  now  to  be,  is,  that 
though  a  will  in  its  first  clause  may  by  its  express  terms  so 
devise  or  bequeath  real  or  personal  property  that  the  dev- 
isee or  donee  would  be  vested  with  the  fee  or  absolute 
ownership  if  the  clause  alone  be  considered,  yet  if  it  appears 
from  subsequent  clauses  of  the  will  that  the  unmistakable 
intention  of  the  testator  was  to  vest  such  donee  or  devisee 
with  an  estate  for  life  only,  with  power  to  dispose  of  or  con- 
vey the  property,  and  with  remainder  over  to  specific  lega- 
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tees,  the  latter  clauses  are  not  to  be  declared  inoperative,  but 
are  to  be  considered  as  modifying  the  former,  and  as  quali- 
fying and  reducing  the  fee  that  is  apparently  donated  to  an 
estate  for  life,  with  power  of  disposal.  This  view  is  sup- 
ported, as  we  think,  by  Hamlin  v.  U.  S.  Express  Co.,  107 
111.443;  Walker  v.Pritchard,  141  111.  221;  Siddons  v.  Cock- 
rell,  131  111.  653.  Therefore  it  is  our  opinion  that  Nancy 
Kent,  by  the  will  in  question,  took  only  a  life  estate  in  the 
personal  property  bequeathed  to  her,  and  in  the  rents  col- 
lected from  the  farm  with  power  of  disposal.  Nor  do  we 
think  the  sale  made  of  the  personal  property  by  the  execu- 
tors with  the  consent  of  Mrs.  Kent  is  to  be  deemed  a  dispo- 
sition of  the  property  by  her.  Personal  property  could  not 
well  be  held  and  enjoyed  in  common  by  the  widow  and  the 
executors.  The  sale  was  made,  no  doubt,  out  of  convenience 
or  from  the  necessities  of  the  case,  and  not  with  the  view 
upon  the  part  of  Mrs.  Kent  of  disposing  of  the  property  in  the 
sense  in  which  she  had  the  right  to  dispose  of  it  under  the 
will.  It  is  clear  that  she  did  not  so  regard  the  sale,  for  she 
made  no  distinction  between  the  funds  procured  by  the  sale 
and  funds  accruing  from  rents  of  the  farm,  but  suffered  them 
to  be  mingled  together,  and  all  must,  we  think;  be  regarded 
as  alike  remaining  undisposed  of  within  the  meaning  of  the 
will.  Mrs.  Kent  received  from  the  executors  the  sum  of 
$153.40,  balance  of  her  award  as  widow  under  the  statute.  She 
was  entitled  to  this  independent  of  the  will,  and  it  became  her 
sole,  separate  and  absolute  property.  She,  however,  made 
no  distinction  between  it  and  the  other  moneys,  in  which  she 
had  but  a  qualified  interest.  All,  with  her  knowledge  and 
acquiescence,  was  mingled  together  and  became  indistinguish- 
able. She  drew  from  the  intermingled  fund  indiscrimi- 
nately, and  evidently  had  no  intent  to  preserve  intact  that 
which  she  owned  absolutely.  It  is  beyond  the  power  of  a 
court  now  to  separate  it,  or  to  say  that  she  did  not  use  it 
during  her  lifetime,  as  she  used  a  much  greater  amount  from 
the  fund. 

It  follows  from  what  has  been  said  that  in  our  opinion  the 
judgment  of  the  Circnit  Court  can  not  be  maintained.  It 
is  therefore  reversed,  and  the  cause  will  not  be  remanded. 
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Springfield  Consolidated  Railway  Company  v.  Margaret 

A.  Sommer^  Administratrix  of  the  Estate 

of  Frederick  Sommer. 

1.  Instructions— C7]pon  Queaiions  of  Negligence,— In  an  action 
gainst  a  railroad  company  for  negligently  causing  death,  questions 
involving  whether  the  speed  of  a  train  was  so  liigh  as  to  be  negligent 
under  the  circumstances  and  at  the  place  of  collision,  and  whether  proper 
notice  of  approach  was  given,  upon  which  depend  the  right  of  recovery 
if  the  deceased  was  in  the  exercise  of  ordinary  care,  should  be  left  to 
the  jury  without  any  instruction  from  the  court  as  to  its  opinion. 

Memorandnm. — Action  for  damages.  Death  from  negligent  act.  In 
the  Circuit  Court;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 
Declaration  in  case;  plea,  not  guilty;  trial  by  jury;  verdict  and  judg- 
ment for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  May 
term,  1894.    Reversed  and  remanded.    Opinion  filed  October  29,  1894. 

Tn^trvctio7is  one,  two,  three  and  five,  referred  to  in  the  opinion  of  the 
Court : 

1 .  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  Frederick  Sommer  was  a  passenger  for  hire  on  one  of  the  cars  of 
the  defendant  on  the  18th  day  of  September,  1893,  and  that  he  alighted 
from  said  car  on  Kline  street  at  its  intersection  with  Carpenter  street 
and  in  tlie  exercise  of  due  care  for  his  personal  safety  he  attempted  to 
pass  over  the  two  parallel  tracks  of  the  defendant  at  or  near  the  cross- 
ing of  said  Carpenter  street,  on  the  east  side  of  Kline  street,  on  his  way 
to  the  house  of  his  mother,  and  that  the  east  bound  car  of  the  defendant 
was  running  on  the  south  of  said  parallel  tracks  at  a  high  and  dangerous 
rate  of  speed,  and  that  the  motorman  on  said  car  was  thereby  unable  to 
stop  the  same  so  as  to  avoid  striking  said  Sommer  while  so  passing  over 
said  south  parallel  track,  and  while  in  the  exei-cise  of  due  care  for  his 
own  safety  he  was  run  down  by  said  car  and  thereby  killed,  then  the 
jury  should  find  the  defendant  guilty. 

2.  The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  the  deceased,  Frederick  Sommers,  was  passing  along  Kline  street 
where  it  intersected  with  Carpenter  street,  with  due  care  for  his  own 
safety,  and  the  defendant  ran  one  of  its  cars  toward  the  said  Sommer 
without  keeping  a  sufficient  lookout  to  see  and  observe  the  said  Sommer 
while  he  was  so  passing  along  said  street,  and  without  keeping  control 
of  said  car,  so  that  it  could  be  stopped  or  the  speed  thereof  slackened  so 
as  to  avoid  injury  to  said  Sommer  as  he  was  passing  along  said  street 
and  that  in  consequence  of  such  failure  to  keep  such  a  lookout  and  keep 
such  control  of  said  car,  the  said  Sommer  was  struck  thereby  and 
killed,  the  jury  should  find  the  defendant  guilty. 

8.  The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  Frederick  Sommer,  after  alighting  from  one  of  the  cars  of  the  de- 
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fendant,  w^  in  the  act  of  passing  along  Kline  street,  where  said  street 
intersected  Carpenter  street,  with  due  care  and  caution,  and  the  defend- 
ant, by  its  servants,  propelled  one  of  its  cars  along  Carpenter  street 
toward  KJine  street  at  a  high  and  dangerous  rate  of  speed,  without  hav- 
ing said  car  under  such  control  that  by  the  exercise  of  ordinary  care  it 
could  be  stopped,  or  its  speed  slackened,  in  time  to  prevent  injury  to  the 
said  Sommers,  as  charged  in  the  declaration  in  this  case,  and  thereby 
said  car  struck  said  Sommers,  and  killed  him,  then  you  should  find  a 
verdict  for  the  plaintiff. 

5.  The  court  instructs  the  jury  that  the  ordinary  care  required  of  the 
plaintiff,  as  mentioned  in  these  instructions,  means  that  degree  of  care 
and  caution  which  might  reasonably  be  expected  from  an  ordinarily 
prudent  person,  under  the  circumstances  surrounding  deceased  at  the 
time  of  the  alleged  injury,  and,  in  order  to  ascertain  what  surrounding 
circumstances  were,  the  jury  have  the  right  to  take  into  consideration 
the  manner  and  place  in  which  the  cars  of  the  defendant  have  passed 
each  other  on  the  switch  of  the  defendant  before  the  killiag  of  Sommer* 
BO  far  as  the  evidence  may  show  such  manner  and  place,  together  with 
all  the  other  facts  and  circumstances  in  evidence. 

Appellant's  Brief,  Wilson  &  Warren,  and  Palmer,  Shutt 

&  Drennan,   Attorneys. 

Appellant  contended  it  was  the  province  of  the  jnry  to 
determine  whether  the  defendant  was  guilty  of  negligence, 
and  not  for  the  court  to  tell  them  that  certain  facts  consti- 
tute negligence.  Negligence  is  not  a  legal  question,  but 
one  of  fact.    L.  S.  &  M.  S.  Kv.  Co.  v.  Parker,  131  111.  564. 

On  the  trial  of  a  case  of  this  character,  negligence  is  a 
question  of  fact  for  the  jury  to  determine  from  the  evidence, 
and  it  is  not  the  province  of  the  court  to  tell  the  jury  in  an 
instruction  that  one  thing  is  negligence  and  one  thing  is  not; 
but  they  should  be  left  free  and  untrammeled  to  determine 
from  all  the  evidence  who  has  been  negligent  and  who  has 
not.  I.  C.  R.  R.  Co.  V.  Slater,  139  111.  199;  The  St.  Louis 
Bridge  Company  v.  Miller,  138  111.  465;  Cold  v.  O'Brien,  86 
111.  211. 

PArroN,  Hamilton  &  Patton,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 
The  appellee  recovered  a  judgment  against  the  appellant 
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for  having  negligently  caused  the  death  of  the  said  Freder- 
ick N.  Sommer. 

The  declaration  contained  six  counts,  of  which  the  third 
and  fourth  were  deemed  bad,  and  the  jury  were  instructed 
to  disregard  them.  The  counts  remaining,  charged  the 
defendant  with  negligence  in  the  managemant  of  its  cars, 
which  were  propelled  along  a  public  street  in  the  city  of 
Springfield  by  electricity,  and  that  thereby  the  deceased, 
who  was  in  the  exercise  of  due  care,  was  run  over  and 
received  fatal  injury. 

The  negligence  alleged  was  in  running  at  a  dangerous 
rate  and  in  not  giving  notice  of  the  approach  of  the  cars. 
It  was  alleged  that  deceased  was  in  the  exercise  of  due  care. 

We  have  carefully  considered  the  case  made  by  the  proof 
and  find  that,  to  say  the  least,  it  is  very  close  upon  both 
material  points,  viz.,  the  alleged  negligence  of  the  defendant 
and  the  alleged  care  of  the  deceased. 

Whether  the  speed  was  so  high  as  to  be  negligent  under 
the  circumstance  and  at  the  place  of  collision,  and  whether 
the  proper  notice  of  approach  was  given,  were  questions  for 
the  jury,  upon  which  depended  the  right  of  recovery,  if  the 
deceased  was  duly  careful.  These  questions  should  have 
been  left  to  the  jury  without  any  intimation  from  the  court 
as  to  its  opinion. 

The  first,  second  and  third  instructions  given  for  the 
plaintiff  were  seriously  at  fault  in  assuming  that  the  matters 
therein  mentioned  constituted  negligence  on  the  part  of 
defendant.  Whether  so  or  not  was  for  the  jury  and  not  for 
the  court.  It  is  familiar  in  this  State  that  the  court  should 
not  instruct  the  jury  that  certain  acts  or  omissions  are,./>er 
ssy  negligence,  unless  so  declared  by  statute. 

In  this  instance  the  matters  referred  to  were  the  allen^ed 
high  and  dangerous  rate  of  speed  and  the  alleged  omission 
to  keep  a  sufficient  lookout,  and  to  keep  control  of  the  car 
so  that  it  could  be  stopped  in  time  to  avoid  injury. 

In  argument,  the  appellee,  realizing  the  force  of  the  objec- 
tion, insists  that  the  fault,  is  cured  by  the  instructions  given 
for  appellant,  and  that  on  the  authority  of  Willard  v.  Swan- 
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sen,  126  111.  381,  the  judgment  should  not  be  reversed  for 
this  reason.  An  examination  of  the  entire  series  has  led  us 
to  the  conclusion  that  the  fault  is  not  so  cured,  and  that  the 
jury  were  probably  misled.  We  are  of  opinion,  also,  that 
the  fifth  instruction  is  erroneous  in  that  it  singles  out  and 
calls  undue  attention  to  the  evidence  as  to  *'  the  manner  and 
place  in  which  the  cars  of  defendant  had  passed  each  other 
on  the  switch  before  the  killing  of  Sommer." 

On  the  whole,  we  think  the  case  should  be  tried  again. 

The  judgment  will  therefore  be  reversed  and  the  cause 
remanded. 


55    556 
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556 1      1.    Corporations— Co?2fracf«  to  Advertise,  Not  Ultra  Vires. — Effort 

102    '386    to  attract  public  attantion,  and  thus  secure  additional  trade,  has  become 

55    ~556   a  legitimate  part  of  the  business  of  tradesmen  and  corporations,  in 

112    ^31 1    neai'ly  all  lines  of  trade  and  business.    A  contract  made  by  the  general 

manager  of  a  business  corporation  with  a  public  newspaper  to  advertise 

the  business  of  the  firm,  or  with  a  sign  writer  to  paint  or  post  signs  in 

conspicuous  places,  to  bring  its  business  prominently  before  the  public, 

would  be  regarded  as  properly  within  the  scope  of  his  authority  and 

power  as  an  agent  of  the  company. 

2.  Same — Inducements  to  Locate  a  Post  Office  Not  Ultra  Vires. — A 
contract  of  subscription  made  by  a  corporation  to  pay  a  siun  named  as 
an  inducement  to  the  selection  of  a  site  for  a  post  office  adjoining  its 
place  of  business,  where  such  selection  and  location  wiU  be  of  direct 
financial  and  business  advantage  and  benefit  to  it,  is  within  the  scope  of 
its  authority  and  will  be  binding  in  law. 

8.  Same — Use  of  Seal  Not  Indispensable. — The  doctrine  of  the  com- 
mon law,  that  a  corporation  spoke  alone  by  its  seal,  is  practically'  obso- 
lete. A  seal  is  now  only  necessary  in  cases  where  one  is  required  of  an 
individual  acting  in  his  individual  capacity. 

Memorandnm. — Assumpsit.  In  the  Circuit  Court  of  McLean  County; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Declaration  on  a  con- 
tract of  subscription.  The  pleas  81*6  stated  in  the  opinion  of  the  court; 
jury  waived  and  trial  by  the  court;  finding  and  judgment  for  plaintiff; 
appeal  by  defendant.  Heard  in  this  court  at  the  May  term,  1894,  and 
affirmed.     Opinion  filed  October  29,  1894. 
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Statement  of  the  Case. 

Blodgett,  the  nominal  plaintiff  below,  was  the  owner  of 
certain  lots  in  the  city  of  Bloomington,  which  he  and 
other  persons  and  corporations,  owners  of  property  doing 
business  in  the  vicinity,  wished  to  have  accepted  by  the 
United  States  as  a  site  for  a  post  office  building.  As  an  in- 
ducement to  such  selection,  the  interested  parties  wished 
the  Blodgett  lots  to  be  offered  to  the  government  for  $8,000, 
though  they  wore  of  greater  value.  In  order  to  reimburse 
Blodgett  for  the  loss  so  to  be  imposed  upon  him  by  sych  an 
offer,  it  was  arranged  to  raise  a  fund  by  subscription  to  be 
paid  to  him.  This  resulted  in  the  delivery  to  Blodgett  of  an 
instrument  in  writing  as  follows : 

Bloomington,  Ills.,  March  14,  1891. 

TVe,  the  undersigned,  agree  to  pay  Charles  H.  Blodgett, 
or  order,  the  sum  set  opposite  our  respective  names,  within 
thirty  days  after  lots  nine  (9),  sixteen  (16),  seventeen  (17), 
eighteen  (18),  and  nineteen  (19),  Proprietors'  subdivision  of 
lots  one  (1)  to  six  (6)  original  town  (now  city)  of  Blooming- 
ton,  McLean  county,  Illinois,  are  definitely  accepted  as  a 
site  for  the  post  office  building. 

If  not  paid  when  due,  the  sums  subscribed  bear  eight  (8) 
per  cent  per  annum  interest  from  the  time  when  due. 

B.  S.  Green  Co.,  one  thousand  dollars  (^1,000)  without 
interest. 

Dr.  H.  Schroeder,  five  hundred  dollars. 

11.  8.  Swayne,  Agt.,  fifteen  hundred  dollars. 

S.  Livingston,  five  hundred  dollars. 

Wolf  Grieshiem,  five  hundred  dollars. 

Blodgett  tendered  the  lots  to  the  government  for  $8,000, 
on  the  faith  of  the  promises  set  out  in  the  instrument,  and 
also  in  conjunction  with  the  beneficial  plaintifi,  incurred  out- 
laj'^s  of  money  by  way  of  defraying  expenses  of  persons  who 
went  to  Washington  to  secure  the  location  of  the  post  office 
on  the  lots.  The  government  definitely  accepted  the  lots  at 
price  named  as  a  site  for  its  postofflce.  This  was  an  action 
in  assumpsit  against  the  B.  S.  Green  Co.,  to  recover  upon 
the  subscription  list  above  set  out.  The  defendant  company 
filed  three  pleas :  (1)  General  issue.    (2)  ^on  e^t factum  veri- 
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fied.  (3)  That  there  was  no  consideration  for  the  execution  of 
the  instrument.  Issue  was  joined  upon  the  1st  and  2d  of  the 
pleas,  and  to  the  3d,  the  plaintiff  replied  that  large  sums  of 
money  had  been  expended  in  accomplishing  the  purpose  of 
the  subscription  and  upon  the  faith  thereof.  The  cause  was 
submitted  to  the  court  without  a  jury,  and  judgment  ren- 
dered for  the  plaintiff,  and  the  defendant  company  prose- 
cuted this  appeal. 

Appellant's  Beiep,  Kebrick,  Lucas  &  Spencee,  Attorneys. 

A  voluntary  subscription  to  promote  a  common  object  is 
open  to  the  defense  of  a  want  of  consideration,  unless 
money  has  been  expended  or  liability  incurred,  which  would 
cause  a  loss  to  the  person  expending  the  money^  or  incurring 
the  liability.     Pratt  v.  Trustees,  93  111.  478. 

The  second  plea  cast  upon  the  plaintiff  the  burden  of 
proving  that  the  instrument  was  executed  by  the  defendant. 
Walton  V.  Trustees,  etc.,  12  111.  63;  Melvin  v.  Hodges,  71 
111.  422;  C,  E.  L.  R.  Co.  v.  Hutchinson,  25  111.  App.  476. 

The  courts  of  Illinois  have  probably  gone  further  than 
the  courts  of  any  other  State  in  upholding  contracts  made 
by  the  officers  of  corporations.  Yet  the  extreme  limit  in 
such  cases  is  when  it  is  shown  that  the  act  pertained  to  the 
ordinary  business  of  the  corporation,  and  the  contract  was 
executed  by  the  president  and  the  seal  of  the  corporation 
attached.  Smith  v.  Smith,  62  111.  496;  Phillips  v.  Coffee,  17 
111.  154;  Smith  v.  Smith,  62  111.  493;  Sawyer  v.  Cox,  63  lU. 
130;  Wood  et  al.  v.  Whelen,  93  111.  162;  Sawyer  v.  Cox,  63 
111.  130;  Life  Ins.  Co.  v.  White,  106  111.  67;  McDonald  v. 
Chisholm,  131  111.  273;  MuUanphy  et  al.  v.  Schott,  135  111. 
655;  Joliet  E.  L,  &  P.  Co.  v.  Ingalls,  23  HI.  App.  45;  Ad- 
ams V.  Cross  Wood  P.  Co.,  27  111.  App.  315;  Chishold  v. 
McDonald,  30  111.  App.  177;  Koch  v.  National  B.  Asso.,  35 
111.  App.  467. 

We  may  concede  that  under  the  rule  as  to  presumptions 
in  this  State,  had  the  seal  of  the  corporation  been  attached, 
and  had  it  been  shown  that  the  making  of  such  contracts 
was  within  the  scope  of  the  ordinary  business  of  the  corpo- 
ration, the  presumption  of  the  authority  in  the  president  to 
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make  such  a  contract  might  be  indulged  in.  But  in  this 
case  the  seal  was  not  attached,  nor  was  there  any  attempt 
made  to  show  that  making  donations  was  within  the  or- 
dinary business  of  the  corporation.  And  therefore  it  may 
well  be  said  that  "  such  matters  form  no  part  of  the  ordi- 
nary business  of  the  company  which  the  president,  as  its 
executive  officer,  is  authorized  to  transact  virtute  officiV^ 

The  rule  as  to  the  presumptions  as  to  the  power  of  the 
president  of  the  corporation  merely  as  such,  is  still  more 
limited,  in  most,  if  not  all  the  other  States.  Chicago  Kail- 
road  Co.  V.  James,  22  Wis.  198;  Titus  v.  Cairo  R.  E.  Co.,  37 
N.  Y.  Law  98;  Twelfth  Street  Market  Co.  v.  Jackson,  102 
Pa.  St.  273;  Asher  v.  Sutton,  31  Kan.  286;  First  Nat.  Bank 
V.  Hock,  89  Pa.  St.  324;  Templin  v.  Chicago  R.  R.,  35  N.  W. 
Rep.  634;  Griffin  v.  Chicago  R.  R.  Co.,  36  N.  W.  Rep.  901; 
Walworth  v.  Farmers'  Trust  Co.,  14  Wis.  325;  Leese  v. 
Isthmus  R.  Co.,  6  Oreg.  125;  Wheat  v.  Bank  of  Lewisville, 
5  S.  W.  Rep.  305;  Murray  v.  Nelson,  9  N.  E.  Rep.  634;  Pitts- 
burg V.  Reese,  12  Atl.  Rep.  362;  Stanley  v.  Sheffield  Co.,  4 
R.  S.  34;  McClellan  v.  Detroit  Works,  56  Mich.  579;  Smith 
V.  Lawsen,  18  W.  Va.  212;  Western  R.  R.  Co.  v.  Bayne,  11 
Hun  (N.  Y.)  166;  Western  R.  R.  Co.  v.  Bayne,  75  N.  Y.  1; 
Workhouse  v.  Moore,  95  Pa.  St.  408;  People's  Bank  v.  St. 
Anthony,  etc.,  39  Hun  (N.  Y.)  498;  Fulton  Bank  v.  N.  Y., 
etc.,  C.  C,  4  Paige  (N.  Y.)  127;  Reiley  v.  Ind.  R.  R.  Co.,  1 
Hun  (N.  Y.)  202;  Mt.  Sterling  Co.  v.  Looney,  1  Mete.  (Ky.) 
550;  Murray  v.  Nelson,  9  N.  E.  Rep.  634;  Pittsburg  E.  Co. 
V.  Stewart,  41  Pa.  St.  54;  Cook  on  Stockholders,  Sec.  716; 
Blue  V.  Bear,  20  Cal.  602;  Farmers'  Bank  v.  McKee,  2  Pa. 
St.  318;  Bacon  v.  Mis3.  Ins.  Co.,  31  Miss.  116;  Spyker  v. 
Shin,  8  Ala.  (N.  S.)  333;  Dispatch  Line  v.  Bellamy,  12  N. 
H.  333;  Stowe  v.  Wyne,  7  Conn.  214;  Whitwell  v.  Warm, 
20  Vt.  425;  Wait  v.  Nashua,  23  Atl.  Rep.  77. 

"  The  corporate  funds  can  not  be  given  away  gratuitously. 
The  property  and  funds  of  a  corporation  belong  to  its 
shareholders,  and  can  not  be  devoted  to  any  use  which  is 
not  in  accordance  with  the  chartered  purpose,  except  by 
unanimous  consent.  No  agent  of  the  corporation  has  im- 
plied authority  to  give  away  any  portion  of  the  corporate 
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property  or  to  create  a  corporate  obligation  gratuitousl3\" 
Morawetz  on  Corporations,  Sec.  423;  Lavvson,  Rights,  Rem- 
edies and  Practice,  Vol.  1,  Par.  403. 

Appellee's  Brief,  John  E.  Pollock  and  Pollock  & 

Condon,  Attorneys. 

When  aYiy  agent  appointed  by  a  corporation  professes  to 
act  on  its  behalf,  the  only  safe  method  of  arriving  at  the 
truth  is  to  presupie  that  he  has  acted  upon  due  authority 
until  the  contrary  is  shown.  As  a  general  rule,  corporsr- 
tions  act  through  their  presidents;  and  an  act  done  through 
the  president  will  be  presumed  to  be  authorized  unless 
shown  to  be  otherwise.  Morawetz  on  Corp.,  Sec.  538; 
Glover  v.  Lee,  140  111.  107;  Smith  v.  Smith,  62  111.  493;  Mit- 
chell  V.  Deeds,  49  111.  424;  Kraft  v.  Freeman,  87  N.  Y.  628. 

When  a  contract  is  made  by  any  agent  of  a  corporation 
in  its  behalf,  and  for  a  purpose  authorized  by  its  charter, 
and  th'e  corporation  receives  the  benefit  of  the  contract 
without  objection,  it  may  be  presumed  to  have  authorized 
or  ratified  the  contract  of  its  agent.  Bank  of  Columbia  v, 
Patterson,  7  Cranch  (U.  S.)  299;  Bank  of  U.  S.  v.  Dand- 
ridge,  12  Wheat.  (IT.  S.)  64;  Zabriskie  v.  Cleveland,  etc.,  R. 
R.  Co.,  23  How.  (U.  S.)  381;  Gold  Mining  Co.  v.  Nat.  Bank, 
96  U.  S.  640;  Pneumatic  Gas  Co.  v.  Berry,  113  U.  S.  322,  327. 

The  true  rule  in  regard  to  seals,  is  that  "  the  corporate 
seal  need  not  be  attached  to  a  corporate  contract  unless  a 
similar  contract,  when  made  by  an  individual,  would  require 
a  seal,  although  formerly  it  was  supposed  that  a  corporation 
could  not  enter  into  a  contract  except  by  attaching  the  cor- 
porate seal  to  a  written  statement  of  that  contract."  Cook 
on  Stock  and  Stockholders,  Sec.  721,  p.  1094;  Linkauf  v. 
Caiman,  110  N.  Y.  50;  Muscatine  Water  Works  v.  Muscatine 
Lumber  Co.,  52  N.  W.  Rep.  108. 

Mr.  Justice  Boogs  delivered  the  opinion  op  the  Court. 

The  case  was  before  us  at  a  prior  term  upon  appeal  by 
the  present  appellant.  We  then  reversed  a  former  judg- 
ment against  the  company.  (49  111.  App.  180.)  The  evi- 
dence upon  the  former  hearing  as  to  the  expenditures  of 
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money  upon  the  faith  of  the  subscription  and  in  further- 
ance of  its  purpose  was  the  same  as  in  the  present  record 
and  is  not  contradicted.  We  held  then  that  it  sufficiently 
established  a  consideration  for  the  undertaking  and  are  still 
of  the  same  opinion.  The  evidence  on  the  former  hearing 
was  too  meager  to  enable  us  to  determine  whether  the 
promise  was  ultra  vires.  The  record  now  discloses  the 
business  the  company  was  engaged  in  transacting,  and 
the  location  of  its  pla<5e  of  business  with  reference  to  the 
proposed  site  of  the  post  office. 

And  it  further  appears  that  the  appellant  is  a  corporation 
chartered  under  the  general  laws  of  the  State  for  the  pur- 
pose of,  and  when  the  subscription  was  made  was  engaged 
in,  manufacturing  and  dealing  in  saddlery,  hardware,  leather, 
shoe  findings  and  vehicles.  That  its  capital  stock  was 
S  100,000,  and  that  its  place  of  business  adjoined  the  post- 
office  site  on  the  Blodgett  lota.  Upon  the  authority  of  the 
rule  announced,  and  adopting  the  reasoning  of  our  Supreme 
Court  in  Richelieu  Hotel  Co.  v.  Mil.  Encampment  Co.,  140 
El.  page  263,  we  are  inclined  to  hold  it  within  the  cor- 
porate power  of  the  appellant  company  to  devote  its  funds 
to  the  purpose  designed  to  be  accomplished  bj"  the  subscrip- 
tion in  question.  When  the  case  was  considered  by  us  on 
the  former  hearing  the  only  evidence  bearing  upon  the  issue 
of  fact  made  under  the  plea  of  non  est  factum  was  that  B. 
S.  Green,  president  of  the  company,  signed  the  name  of  B. 
S.  Green  Co.  to  the  instrihnent  sued  upon  and  that  the 
company  was  one  organized  for  pecuniary  profit.  We  then 
held,  through  Mr.  Justice  Pleasants,  that  the  proof  was  not 
sufficient  to  bind  the  company  to  the  performance  of  the 
undertaking  in  question.  The  record  before  us  contains 
much  additional  proof  ]>ertinent  to  this  point.  It  appears 
now  that  the  B.  S.  Green  Co.  has  a  capital  stock  of  $100,000 
divided  in  shares  of  $100  each,  of  which  B.  S.  Green  owns 
897  shares,  Marshall  J.  Green  100  shares  and  B.  D.  Lucas 
three  shares.  And  further  that  B.  S.  Green, who  attached  the 
corporate  name  to  the  instrument  in  suit,  was  not  only  the 
owner  of  practically  nine-tenths  of  its  capital  stock,  but  was 
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its  president,  treasurer,  and  general  manager  of  its  business. 
That  his  brother,  who  owned  substantially  the  remainder 
of  the  stock,  was  a  clerk  in  charge  of  one  of  the  departments 
of  the  company's  business  and  secretary  of  the  company. 
That  the  remainder  of  the  stock,  three  one-thousandths  part 
thereof,  was  owned  by  an  attorney  of  the  company,  and 
that  the  board  of  directors  was  composed  of  these  three 
stockholders,  and  held  meetings  annually  only.  The  com- 
pany was  engaged  in  manufacturing  and  selling  saddlery, 
hardware,  leather,  shoe  findings  and  vehicles,  and  had  its 
place  of  business  adjoining  the  site  obtained  for  the  post 
ojfice.  These  facts  have  an  important  bearing  upon  the 
question  whether  the  act  of  the  president  and  general  man- 
ager in  signing  the  subscription  paper  was  eflfectual  to  bind 
the  company.  Corporations  are  bound  by  the  acts  of  their 
agents  if  within  the  scope  of  their  authority.  The  location 
of  the  post  office  adjoining  the  place  of  business  of  the 
company  would  be  of  direct  financial  and  business  advan- 
tage and  benefit  to  it.  Many  persons,  indeed,  the  people 
generally  residing  in  the  city  and  the  vicinity,  would  thereby 
be  caused  to  pass  and  repass  the  company's  place  of  busi- 
ness frequently,  and  would  naturally  have  their  attention 
attracted  to  the  articles  it  kept  for  sale,  and  to  the  fact  that 
it  was  an  applicant  for  the  patronage  of  all  who  desired  or 
.might  have  need  of  the  goods  it  made  and  sold.  The  eflFect 
would  be  to  bring  its  business  and  line  of  trade  prominently 
before  the  public,  to  increase  the  number  of  its  customers 
and  the  amount  of  its  sales,  and  consequently  to  add  to  its 
gains  and  profits.  It  would  serve  as  an  advertisement  of  its 
business  and  add  to  the  volume  of  its  trade,  as  would  adver- 
tisements in  the  public  newspapers  or  by  way  of  handbills 
distributed  among  the  people  through  the  post  office,  or 
by  signs  painted  upon  fences  or  otherwise  displaj^ed  in 
public  places.  It  is  believed  that  efforts  to  attract  public 
attentiou-and  -tbtis- secure  nidditionnl   tmdn  hnn  bernmiu 

legitimate  part  of  the   hnginftgg   nf  trarlAgTyip^  ,^.nH  r^qT'p^rii- 

tions  in  nearly  all  lines  of  trade  and  business.  Large  sums 
of  money  are  devoted  to  this  purpose  annually  by  firms 
and  managers  of    corporations.     Such    outlays    are   now 
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regarded  as  part  of  the  legitimate  expenses  of  a  firm  or 
corporation  engaged  in  selling  wares  to  the  public  as  fully 
as  the  cost  of  advertising  in  the  newspapers,  of  rent,  insur- 
ance, clerk  hire,  taxes,  etc.  A  contract  made  by  the  gen-J 
eral  manager  of  a  business  corporation  of  the  character  anq  > 

capital  of  the  appellant  company  with  a  public  newspaper  ^/ 
to  advertise  the  business  of  the  firm,  or  with  a  signwriter  to  .  ' 
paint  or  post  signs  in  conspicuous  places  on  the  lines  of  high- 
ways or  railroads,  or  in  other  ways  to  bring  its  business 
prominently  before  the  public,  would  properly  be  regarded 
as  within  the  scope  of  his  authority  and  power  as  an  agent 
of  the  company.  Much  greater  sums  than  that  agreed  to 
be  paid  by  the  subscription  in  the  case  in  hand  are  often 
appropriated  by  judicious  business  managers  to  the  matter 
of  advertising.  It  seems  to  us  that  the  promise  sued  upon 
was  clearly  a  reasonable  exercise  of  the  power  possessed  by 
the  president,  treasurer,  and  general  manager  of  the  appel- 
lant company,  and  that  the  corporation  he  represented  ought 
to  be  held  liable  for  his  contract,  which  was  so  well  calcu- 
lated to  secure  to  it  additional  customers,  more  extended 
trade  and  greater  gains  and  profits. 

We  do  not  think  it  indispensable  that  the  corporate  seal 
should-be  attached  to  the  writing.  The  doctrine  of  the 
common  law  that  a  corporation  spoke  alone  by  its  seal  is 
practically  obsolete.  It  has  been  superseded  by  the  modem 
and  more  reasonable  rule  that  its  seal  is  only  necessary  when 
a  seal  would  be  required  if  an  individual  was  acting  instead 
of  a  corporation.  4  Amer.  and  Eng.  Ency.  of  Law,  242. 
New  Athens  v.  Thomas,  82  111.  259.  The  judgment  is 
clearly  right  upon  the  merits  and  we  think  no  principle  of 
law  demands  its  reversal.    It  will  be  affirmed. 


Christian  Knebelkamp  y.  George  W.  Fogg. 

1 .  ABATE3CEifr — Attachment^Service  on  Garnishee  in  Foreign  County, 
— In  proceedings  by  attachment  in  the  Cu'cuit  Court  of  Adams  County, 
two  writs  of  attachment  were  issued,  one  directed  to  the  sheriff  of 
that  county,  and  the  other  to  the  sheriff  of  St.   Clair  county.    One 
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writ  was  returned  by  the  sheriff  of  Adams,  served  by  reading  to  B. , 
the  defendant,  and  the  other  by  the  sheriff  of  St.  Clair  county,  by- 
reading  to  K.  88  garnishee,  who  was  named  for  such  service  in  the  writ. 
K.  filed  a  plea  in  abatement  averring  that  he  lived  and  was  served  in  St. 
Clair  county  and  therefore  the  Circuit  Court  of  Adams  County  had  no 
jurisdiction.    A  demurrer  was  properly  sustained  to  the  plea. 

2.  Attachments — Meaning  of  the  Word  **  Property  ^  in  the  Act. — 
It  is  fair  to  construe  the  term  **  property,"  as  used  in  section  13  of  chap- 
ter 11,  R. S.,  entitled  "Attachments,"  in  its  general  and  enlarged  sense, 
and  as  designed  to  include  all  manner  of  property  which  may    be 
reached  in  attachment  proceedings. 

3.  Same — Mode  of  Executing  the  Writ — Garnishees, — Under  the  stat- 
ute (Chap.  11,  R.  S.,)  providing  that  the  officer  shall  execute  the  writ  of 
attachment  upon  the  lands,  tenements,  goods,  chattels,  rights,  credits, 
moneys  and  effects  of  the  debtor,  the  appropriate  mode  of  executing  the 
writ  depends  upon  the  character  of  the  property  and  its  situation.  When 
any  person  is  indebted  to  the  defendant  or  has  any  property,  effects,clioses 
in  action  or  credits  in  his  possession  or  i)ower  belonging  to  the  defendant, 
the  writ  is  executed  by  serving  it  upon  such  person  as  gai'nishee. 

4.  The  term  **  property"  as  used  in  section  13  of  chapter  11,  R.  S., 
entitled  **  Attachments,"  is  not  intended  to  signify  any  particuUir  kind 
of  property,  such  as  lands  or  chattels  or  prDparty  in  any  special  condi- 
tion as  to  possession.  Under  this  section  a  writ  of  attachment  may  go 
to  another  county  for  the  purpose  of  reaching,  as  a  garnishee,  any  per- 
son who  may  be  indebted  to  the  defendant,  as  well  as  one  who  may  have 
property,  effects,  choses  in  action  or  credits  in  his  possession  belonging 
to  the  defendant. 

5.  Suits — Where  Brought  Under  the  Practice  ^cf.— Section  2  of  the 
Practice  Act  (Chapter  110,  R.  S.),  providing  that  where  there  is  more  than 
one  defendant  the  suit  must  be  commenced  in  a  county  in  which  some 
one  or  more  of  tliem  reside,  is  not  applicable  to  attachment  proceedings. 

6.  Garnishment  Proceedings— -App/ies  to  Judgment  Debtors  in  Fed- 
eral Courts, — A  persbn  against  whom  a  judgment  has  been  rendered  in 
a  Federal  court  is  subject  to  be  garnished  in  a  State  court,  as  being 
indebted  to  the  plaintiff  in  the  judgment  in  the  Federal  court. 

Memorandam. — Attachment  and  garnishee  proceeding.  In  the  Cir- 
cuit Court  of  Adams  County;  the  Hon.  Oscar  P.  Bonnet,  Judge, 
presiding.  Answer  of  garnishee  traversed;  trial  by  jury;  verdict  and 
judgment  for  plaintiff;  appeal  by  garnishee.  Heard  in  this  court  at 
the  May  term,  1894,  and  affirmed.     Opinion  tiled  November  30,  1894. 

Appellant's  Brief,  Charles  P.  Knispel,  Attorney. 

Appellant  contended  that  where  there  is  more  than  one 
defendant,  the  suit  must  be  commenced  in  a  countj*^  in 
which  some  one  resides.     Hamilton  v.  Dewig,  22  III.  490; 
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Sample  v.  Anderson,  4  Gilm.  546;  Haddock  v.  Waterman, 
11  111.  4T4;  Linton  v.  Anglin,  12  111.  384. 

Debts  in  suit  are  liable  to  garnishment  if  process  issue 
from  within  the  jurisdiction  in  which  the  suit  is  pending, 
but  not  otherwise,  because  the  allowance  of  process  might 
permit  one  tribunal  to  interfere  with  the  proceedings  of  an- 
other. This  view  has  been  adopted  where  a  debt  in  a  suit 
in  a  Federal  court  has  been  sought  to  be  reached  by  process 
from  a  State'court.  Wallace  v.  McConnell,  13  Pet.  (U.  S.) 
136;  Wood  v.  Lake,  13  Wis.  84;  Greenwood  v.  Kector, 
Hempst.  (U.  S.)  708 ;  Freeman  v.  Howe,  24  How.  450 ; 
Steere  v.  Hoagland,  39  111.  264 ;  Tarbell  v.  Griggs,  3  Paige 
(N.  Y.)  207;  American  Bank  v.  Kollins,  99  Mass.  313; 
Whipple  V.  Bobbins,  97  Mass.  107 ;  Custer  v.  White,  49  Mich. 
232 ;  Noyes  v.  Foster,  48  Mich.  273. 

In  any  case  where  the  suit  shall  have  reached  such  a  point 
that  the  garnishment  may  not  be  pleaded,  and  a  stay  of  pro- 
C3edings  asked,  such  debt  is  no  longer  subject  to  garnish- 
ment. Kidd  V.  Shepard,  4  Mass.  238 ;  Thayer  v.  Pratt,  47 
N.  H.  472  ;  Wadsworth  v.  Clark,  14  Vt.  139  ;  Thorndike  v. 
DeWolf,  6  Pick.  (Mass.)  120 ;  Trombly  v.  Clark,  13  Vt.  118; 
Despain  v.  Crow,  14  Oreg.  404 ;  Shinn  v.  Zimmerman,  3  Zab. 
(N.  J.)  150. 

Appellee's  Bkief,  George  W.  Fogg,  Attorney  pro  sk. 

In  his  brief  and  argument,  appellee  contends  upon  the  fol- 
lowing points : 

(1.)  Can  two  or  more  writs  issue  at  the  same  time,  in  the 
same  suit,  and  to  different  counties,  in  an  attachment  pro- 
ceeding, where  the  defendant  is  found  and  served  in  the 
county  where  the  suit  was  begun  ? 

The  statute.  Chap.  11,  par.  13,  expressly  so  provides,  and  the 
following  cases  so  afBrm :  Lord  v.  Babel,  16  111.  App.  434; 
Morris  v.  School  Trustees,  15  111.  266;  Lawver  v.  Laughans, 
85  111.  138;  Fuller  v.  Langford,  31  111.  248;  Haywood  v. 
McCrory,  33  111.  266. 

Hence,  the  plea  denying  the  validity  of  a  writ  on  that 
ground  is  bad,  whether  sworn  to  or  not.    Therefore  there 


666  Appellate  Courts  of  Illinois. 

■i»«-^^—  '  111!  , 

Vol.  55.]  Knebelkamp  v.  Fogg. 

■     11    ■  ■  I.         ■■         I  —  ^ 

is  nothing  in  the  contention  of  appellant  that  he  was  not 
duly  in  court. 

(2.)  While  not  so  in  a  few  States,  it  is  true  nnder  the 
law  of  this  State,  all  debts  evidenced  by  the  judgment  or 
decree  of  any  court  of  competent  jurisdiction  in  this  State, 
where  no  attempt  has  been  made  in  the  court  wherein  the 
judgment  is  pending,  to  do  more  than  liquidate  by  a  judg- 
ment the  amount  due,  without  attempting  to  obtain  any  ex- 
ecution thereof  in  that  court,  may  be  subjected  to  the  pay- 
ment of  the  debts  of  the  judgment  creditor  by  a  proper 
proceeding  in  attachment  or  garnishment. 

It  is  so  held  in  the  courts  of  Connecticut,  Pennsylvania, 
Delaware,  Alabama,  Mississippi,  Indiana,  Illinois  and  others. 
Allen  V.  Watt,  79  111.284;  Duton  v.  Hoehn,  72  111.  81;  Mi- 
nard  v.  Lawler,  26  111.  301;  Gazer  v.  Watson,  11  Conn.  168; 
and  in  Janes  v.  New  York  &  Erie  R.  Co.,  1  Grant,  457, 
the  Supreme  Court  of  Pennsylvania  held  that  a  judgment 
debtor,  in  a  judgment  recovered  against  him  in  New  York, 
was  liable  to  answer  as  a  garnishee  in  respect  to  the  debt  so 
manifested. 

And  in  the  Connecticut  case  above  mentioned,  the  court, 
under  a  statute  similar  to  our  own,  say  :  By  the  custom  of 
London,  from  which  our  foreign  attachment  system  was 
])rincipally  derived,  it  is  said  that  a  judgment  debt  can  not 
be  attached;  and  the  same  view  has  been  taken  by  the  courts 
in  Massachusetts.  A  fair,  and,  we  think,  very  obvious  con- 
struction of  our  statute  on  this  subject,  as  well  as  the  gen- 
eral policy  of  our  attachment  laws,  leads  us  to  a  diflFerent 
conclusion.     It  is  enacted  that  where  debts  are  due  from  anv 

■r 

person  to  an  absent  and  absconding  debtor,  it  shall  be  la^vful 
for  any  creditor  to  bring  his  action  against  such  absent  and 
absconding  debtor,  etc.,  and  that  any  debt  due  from  such 
debtor  to  the  defendant  shall  be  secured  to  pay  such  judg- 
ment as  the  plaintiff  shall  recover. 

The  language  of  the  statute  clearly  embraces  judgment 
debts  as  well  as  others,  and  the  reason  and  equity  of  it  are 
equally  extensive. 

A  judgment  debt  is  liquidated  and  certain,  and  in  ordi- 
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nary  cases,  little  opportunity  or  necessity  remains  for  con- 
troversy respecting  its  existence,  character  or  amount.  The 
policy  of  our  laws  has  ever  required  that  the  property  of  a 
debtor,  not  exempted  by  law  from  execution,  should  be  sub- 
ject to  the  demands  of  his  creditors,  and  that  every  facility, 
consistent  with  reasonable  immunities  of  debtors,  should  be 
afforded  to  subject  such  property  to  legal  process.  It  is 
true,  as  has  been  contended,  that  to  subject  judgment  debts 
to  attachment,  and  especially  those  upon  which  executions 
may  have  issued,  may,  in  some  cases,  produce  inconvenience 
and  embarrassmant  to  debtors  as  well  as  to  creditors. 

Such  consequences  have  resulted  from  the  operation  of 
our  foreign  attachment  system,  in  ordinary  cases;  and  this 
was  foreseen  and  has  been  known  to  our  legislators,  by  whom 
this  system  has  been  introduced,  continued  and  extended; 
but  the  general  interest  of  the  community,  in  this  respect, 
has  been  considered  as  paramount  to  the  possible  and  occa- 
sional inconvenience  to  which  individuals  may  be  subjected. 
A  judgment  debtor,  in  such  cases,  is  not  without  relief;  he 
may,  whenever  serious  loss  or  danger  is  apprehended,  resort 
either  to  his  writ  of  audita  querela^  or  to  a  court  of  chancery 
for  relief,  by  injunction  or  other  appropriate  remedy. 

These  views  are  substantially  maintained  in  the  decision 
of  the  other  States  above  named.  See  Crobb  v.  Jones,  2 
Miles  130;  Sweeny  v.  Allen,  1  Pa.  St.  380;  Fithan  v.  New 
York  &  Erie  E.  Co.,  31  Pa.  St.  114;  Belcher  v.  Grubb,  4 
Harr.  461;  Skipper  v.  Foster,  29  Ala.  330;  Gray  v.  New  by, 
1  S.  &  M.  697;  Halbert  v.  Stinson,  6  Black.  398. 

Mr.  Presiding  Justice  Wall  deltvkrkd  the  opinion  of 
THE  Court. 

It  appears  from  the  record,  that  on  the  13th  day  of  Oc- 
tober, 1891,  Fogg  filed  with  the  clerk  of  the  Circuit  Court  of 
Adams  County,  an  affidavit  for  attachment  against  the  prop- 
erty of  Breitenberger  and  caused  two  writs  of  attachment 
to  be  issued,  one  directed  to  the  sheriff  of  said  Adams 
county,  and  the  other  to  the  sherifif  of  St.  Clair  county. 
The  writ  to  Adams  was  returned  served  by  reading  to  said 
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Breitenberger;  that  to  St.  Clair  was  returned  served  by 
reading  to  Knebelkamp  as  garnishee,  who  was  named  for 
such  service  in  the  writ. 

There  was  no  other  return  on  either  of  the  writs. 

A  declaration  in  assumpsit  was  filed,  and  such  proceed- 
ings were  had  between  Fogg  and  Breitenberger  that  the 
former  obtained  a  judgment  against  the  latter  for  $851.81. 
Knebelkamp  filed  a  plea  in  abatement  averring  that  he  lived 
and  was  served  in  St,  Clair  countv,  and  that  therefore  the 
Circuit  Court  of  Adams  County  had  no  jurisdiction  of  him. 
A  demurrer  was  sustained  to  this  plea,  and  he  then  filed  his 
answer  to  the  interrogatories.  The  plaintiff  traversed  the 
answer,  and  the  issue  therebv  raised  was  submitted  to  a 
jury,  and  was  found  in  favor  of  the  plaintiff. 

Judgment  followed,  from  which  Knebelkamp  has  prose- 
cuted this  appeal. 

The  first  question  presented  is  whether  the  garnishee  was 
properly  served  in  St.  Clair  county  on  a  writ  issued  from 
Adams. 

It  is  provided  by  Sec.  13,  Ch.  11,  R.  S.,  entitled  Attach- 
ments, that  "  the  creditor  may  at  the  same  time,  or  at  any 
time  before  judgment,  cause  an  attachment  writ  to  be  issued 
to  any  other  county  in  the  State  where  the  debtor  may  have 
property  liable  to  be  attached,  which  shall  be  levied  as 
other  attachment  writs,  provided  that  if  no  property,  rights 
or  credits  of  the  debtor  are  found  in  the  county  in  which, 
suit  is  brought,  and  no  defendant  is  served  with  summons 
or  makes  appearance,  the  creditor  shall  not  be  entitled  to 
judgment."  It  was  provided  in  Sec.  31,  Ch.  9,  of  the  Re- 
vised Statutes  of  1815,  that  "When  any  attachment  has 
issued  out  of  the  Circuit  Court  of  any  county,  it  shall  be 
lawful  for  the  plaintiff  at  any  time  before  judgment  to  cause 
an  attachment  to  be  issued  to  any  other  county  in  this  State 
where  the  defendant  may  have  lands,  goods,  chattels,  rights, 
credits  or  effects,  which  writ  of  attachment  the  sheriff  to 
whom  it  shall  be  directed,  shall  levy  on  the  lands,  goods, 
chattels!,  rights,  credits  or  effects  of  the  defendant  in  such 
county,  and  make  return  thereof  as  in  other  cases." 
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In  the  case  of  Hinman  v.  Ruslimore,  27  111.  509,  the  Su- 
preme Court,  referring  to  the  earlier  statute,  said  it  was  a  rule 
of  law,  that  to  give  the  court  jurisdiction  in  an  attachment 
case  there  must  be  service  on  the  defendant  or  his  property, 
and  the  action  must  be  commenced  where  the  defendant  has 
property  or  where  he  can  be  found,  and  that  said  thirty-first 
section  was  not  designed  to  enable  the  court  to  acquire  juris- 
diction, but  was  designed  in  aid  of  another  writ,  when  the 
court  has  jurisdiction  by  virtue  of  the  service  of  the  other 
writ.  See,  also,  Fuller  v.  Langford,  31  111.  248;  Haywood  v. 
McOrorv,  33  lU.  459. 

The  present  Sec.  13,  which  appeared  in  the  Ke vision  of 
1874,  is  Sec.  31  of  the  act  of  1845,  re-written,  adding  the 
proviso,  which  is,  in  effect,  but  the  rule  announced  by  the 
Supreme  Court  in  Hinman  v.  Kushmore,  as  to  the  necessity 
of  service  upon  the  person  or  property  of  the  defendant  in 
the  county  where  the  suit  is  brought  in  order  to  give  the 
court  jurisdiction  and  to  support  a  writ  to  another  county. 

It  will  be  noticed  that  in  Sec.  31  of  the  act  of  1845,  it 
is  provided  that  the  writ  may  go  to  an}^  county  where  the 
defendant  has  "  lands,  goods,  chattels,  rights,  credits  or  ef- 
fects^'; and  in  Sec.  13  of  the  present  act,  "  to  any  county 
where  the  debtor  may  have  property  liable  to  be  attached, 
which  shall  be  levied  as  other  attachment  writs,  provided, 
that  if  no  property,  rights  or  credits  of  the  debtor  are  found 
in  the  county  in  which  suit  is  brought,  and  no  defendant  is 
served,"  etc. 

It  is  fair  to  construe  the  term  "  property,"  as  used  in  Sec. 
13,  in  its  general  and  enlarged  sense,  and  as  designed  to  in- 
clude all  manner  of  property  which  may  be  reached  in  attach- 
ment proceedings. 

So  it  was  used,  no  doubt,  in  the  first  section,  where  it  is 
provided  that  "  a  creditor  may  have  an  attachment  against 
the  property  of  his  debtor,"  etc. 

Sec.  8  provides  that  the  officer  shall  "  execute  such  writ 
of  attachment  upon  the  lands,  tenements,  goods,  chattels, 
rights,  credits,  moneys  and  effects  of  the  debtor."  The 
appropriate  mode  of  so  executing  the  writ  depends  upon 
the  character  of  property  and  its  situation. 
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When  any  person  is  ipdebted  to  the  defendant,  or  has 
"  any  property,  effects,  choses  in  action  or  credits  in  his 
possession  or  power,  belonging  to  defendant,"  the  writ  is 
executed  by  serving  such  person  as  garnishee.  The  term 
"  property,"  as  used  in  Sec.  13,  is  not  intended  to  signify 
any  particular  kind  of  property,  such  as  lands  or  chattels, 
or  property  in  any  special  condition  as  to  possession,  and  so 
it  is  reasonable  to  say  that  under  this  section  a  writ  of  at- 
tachment may  go  to  another  county  for  the  purpose  of 
reaching,  as  a  garnishee,  any  person  who  may  be  indebted 
to  the  defendant,  as  well  as  one  who  may  have  proj^erty, 
effects,  choses  in  action  or  credits  in  his  possession  belong- 
ing to  the  defendant. 

In  the  present  Sec.  13,  it  is  provided  that  the  writ  so  is- 
sued to  another  county,  "  shall  be  levied  as  other  attachment 
writs."  While  in  Sec.  31  of  the  act  of  1845,  it  was  pro- 
vided that  "  the  sheriff  to  whom  it  is  directed  shall- lew  on 
the  lands,  goods,  chattels,  rights,  credits  or  effects  of  the 
defendant  in  such  county."  No  doubt  these  expressions 
were  intended  to  mean  the  same  thing,  and  that  the  terms 
"  levy  "  and  "  leried  "  were  used  in  the  general  sense  of  tak- 
ing or  seizing  by  the  means  appropriate  to  the  particular 
kind  of  property  to  be  reached. 

The  cases  cited  by  appellant  in  support  of  the  point  that 
w^hen  there  is  more  than  one  defendant,  the  suit  must  be 
commenced  in  a  county  in  which  some  one  resides,  are  all, 
as  will  be  found  upon  examination,  where  the  suit  was  com- 
menced by  ordinary  process  of  summons,  and  of  course 
governed  by  Sec.  2  of  the  Practice  Act,  which  is  not  appli- 
cable to  proceedings  by  attachment.  Field  v.  Shoop,  6 
Brad.  445,  and  cases  therein  cited. 

In  Toledo,  W.  &  W.  Ry.  Co.  v.  Reynolds,  72  HI.  487,  it 
was  held  that  in  garnishment  proceedings  (not  by  attach- 
ment) the  writ  might  be  sent  to  the  county  of  the  gar- 
nishee, and  he  be  required  to  appear  in  the  county  where 
the  judgment  was  rendered. 

We  are  of  the  opinion  the  objection  of  the  garnishee  in 
this  respect  was  properly  overruled  by  the  Circuit  Court. 
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The  second  question  is  whether  the  evidence  disclosed  a 
state  of  facts  rendering  the  appellant  liable  to  be  held  as 
garnishee. 

On  the  14th  of  July,  1891,  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois  rendered  a 
decree  in  chancery  foreclosing  a  mortgage  in  a  certain 
cause  wherein  the  said  Breitenberger  was  complainant, 
and  the  said  Knebelkamp  and  others  were  defendants.  The 
decree  recited  service  upon  all  the  defendants;  found  the 
sum  due  the  complainant  to  be  $1,064.85;  ordered  a  sale  of 
the  mortgaged  premises,  and  that  if  there  was  any  defi- 
ciency the  said  Knebelkamp,  who  was  found  to  be  person- 
ally liable  for  the  debt,  should  pay  the  same  to  complainant. 

Here  was  an  adjudication  binding  upon  the  parties  that 
the  garnishee  was  indebted  to  the  defendant  in  attachment. 
It  is,  however,  objected  that  indebtedness  so  merged  in  a 
judgment  or  decree,  especially  of  another  court  of  inde- 
pendent jurisdiction,  is  not  the  subject  of  garnishment. 

Without  considering  at  length  or  in  detail,  the  cases  in 
other  States  in  which  the  question  has  been  discussed 
whether  a  judgment  debtor  can  be  garnisheed,  we  are  of 
opinion  that,  under  our  statute,  and  in  view  of  the  rulings 
of  our  Supreme  Court,  there  is  no  reason  why  the  gar- 
nishee in  this  case  could  not  be  held.  The  statute  (Sec. 
21)  designates  as  subject  to  garnishment,  persons  "  who  are 
in  anv  wise  indebted  to  such  defendant." 

In  Minard  v.  Lawler,  26  111.  301,  a  judgment  debtor  was 
summoned  as  garnishee  in  a  proceeding  wherein  an  execu- 
tion against  his  judgment  creditor  had  been  returned  nulla 
hona^  and  the  Supreme  Court  seem  to  assume  that  the  fact 
of  the  indebtedness  being  merged  in  a  judgment  was  not 
important;  that  a  judgment  rendered  against  the  garnishee 
was  valid,  and  a  payment  of  the  same  by  him  was  valid  as 
against  his  judgment  creditor. 

In  Luton  v.  Haehn,  for  use,  etc.,  72  111.  81,  which  was  a 
case  where  "  a  judgment  debtor  in  the  Circuit  Court  was 
garnisheed  on  process  issued  by  a  justice  of  the  peace,"  it 
was  expressly  held  that  it  can  make  no  difference  whether 
the  garnishee  is  a  judgment  or  a  simple  contract  debtor, 
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and  that  while  some  inconvenience  may  arise  in  subjecting 
judgments  to  the  process  of  garnishment,  yet,  that  the 
statute  is  broad  and  comprehensive,  and  affording,  in  many 
instances,  the  only  remedy  the  creditor  has  for  collecting 
his  claim,  it  should  receive  a  liberal  construction.  This, 
also,  was  a  proceeding  under  the  general  garnishment 
statute  which  provides  that,  where  any  person  "  is  indebted" 
to  the  defendant,  he  may  be  subjected  to  garnishment,  (Sec. 
38,  Ch.  57,  E.  S.,  1845,)  which  provision  is  no  broader  than 
that  of  Sec.  21  of  the  present  attachment  act. 

The  same  principle  was  distinctly  announced  in  Allen  v. 
Watt,  79  111.  284. 

In  the  case  at  bar  no  hardship  can  result  to  the  garnishee, 
from  the  fact  that  his  indebtedness  has  been  ascertained 
and  fixed  by  the  decree  of  the  Federal  court. 

A  payment  of  the  sum  due  will  satisfy  the  decree,  and 
no  execution  can  issue  against  him  under  the  decree,  except 
for  a  deficiency  remaining  after  a  sale  of  the  mortgaged 
premises.  No  such  sale  had  been  made  when  the  cause  was 
tried.  The  case  of  Steere  v.  Iloagland,  39  111.  264,  cited 
by  appellant,  was  a  creditor's  bill,  and  it  was  therein  held 
that  a  judgment  of  the  Federal  court,  being  the  judgment 
of  a  court  of  another  jurisdiction,  will  not  furnish  a  basis 
upon  which  such  a  bill  may  be  predicated  in  the  courts  of  this 
State,  but  it  is  not  in  point  upon  the  question  here  presented. 

We  are  of  opinion  the  indebtedness  established  by  the 
decree  referred  to  was  subject  to  garnishment  and  that  the 
objection  urged  by  appellant,  in  that  regard,  is  untenable. 

No  other  objections  are  made  against  the  judgment,  and 
it  will  therefore  be  affirmed. 


|i56«  618  Wm,  II.  Hildreth^  John  Hildreth  and  A,  K.  Hildreth  t. 

David  Hancoclc. 

1 .  Exemplary  Damages—  The  Proper  Measure  of,  —Exemplary  dam- 
ages may  weU  be  proportioned  to  the  extent  of  the  injury  intended  rather 
than  that  actually  done,  for  that  is  a  truer  measure  of  the  wantonness 
and  malice  for  which  tliey  are  imposed. 
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Mem  oran d  am.  — Trespass.  In  the  Circuit  Court  of  Vermilion  County ; 
the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding.  Declaration  for 
an  assault  and  battery;  pleas  of  the  general  issue  and  son  assault 
demesne;  trial  by  jury;  verdict  for  plaintiffs  $1,300,  and  judgment; 
appeal  by  defendants.  Heard  in  this  court  at  the  May  term,  18d4,  and 
affirmed.    Opinion  filed  November  2,  1894. 

Lawrence  &  Lawrence,  attorneys  for  appellants. 

Palmer,  Shuit,  Drennan  &  Lester  and  Salmans  &  Dra- 
per, attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Couirr. 

Appellee  obtained  judgment  below  on  a  verdict  for 
$1,300  damages  against  appellants  for  assault  and  battery. 
The  only  reasons  for  its  reversal  urged  on  this  appeal  are 
that  the  verdict  of  guilty  was  not  supported  by  the  evidence, 
and  that  if  it  was,  the  damages  are  excessive. 

We  find  in  the  record  some  three  hundred  typewritten 
pages  of  testimony,  conflicting  on  all  material  points.  On 
the  part  of  the  plaintiff  it  clearly  tended  to  prove  that  on 
May  9,  1893,  William  H.  Ilildreth,  being  dissatisfied  with 
his  removal  of  a  little  piece  of  fence  which  he  claimed  the 
right  to  remove,  in  the  presence  of  a  number  of  persons, 
cursed  and  threatened  him  in  very  emphatic  language,  de- 
claring among  other  things  that  he  would  have  his  two 
sons,  the  other  defendants,  whip  and  beat  him  and  drive 
him  out  of  the  country;  that  on  the  14th  John  undertook 
to  whip  him,  in  which  his  father,  coming  up  after  the  fight 
commenced,  attempted  to  aid  him,  and  was  prevented  by  a 
bystander,  but  was  worsted  in  the  encounter;  and  that  A. 
K.  Hildreth,  on  the  20th  made  a  premeditated  and  unpro- 
voked assault  upon  him  with  a  club  conceded  to  have  been 
a  deadly  weapon,  in  which  assault  his  brother  John  also 
took  part.  It  does  not  appear  that  either  of  the  boys  pre- 
viously had  any  personal  difficulty  or  cause  of  quarrel  with 
the  plaintiff,  but  each  is  said  to  have  expressed  a  purpose  to 
beat  him  very  shortly  before  his  alleged  assault. 
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On  the  part  of  defendants  it  tended  to  prove  that  on  the 
occasion  first  above  mentioned  the  old  man  did  not  threaten 
personal  violence,  by  his  boys,  or  otherwise,  but  only  that  he 
would  have  the  plaintiff  imprisoned — put  behind  the  bars; 
that  he  did  not  advise  John's  attempt  on  the  14th,  and  had 
no  knowledge  of  that  of  the  20th,  or  of  the  intention  to 
make  it  until  after  it  occurred;  that  John  interfered  in  the 
last  affair  only  to  separate  the  parties  fighting  and  prevent 
injury  by,  or  to,  either;  and  that  A.  K.,  who  filed  a  plea  of 
son  assault  demesne^  acted  only  in  self-defense. 

In  a  case  necessarily  involving  so  much  of  angry  feeling, 
interest  and  bias  of  the  parties,  all  of  whom  testified,  and  of 
their  respective  friends  and  associates  among  the  other  wit- 
nesses, whose  testiniony  as  to  the  words  spoken  and  acts 
committed,  which  make  up  the  case  on  each  side,  is  in  such 
direct  conflict  or  so  variant  in  coloring,  the  oft  noted 
a  Ivantage  of  the  judge  and  jury  before  whom  it  was  tried, 
from  seeing  and  hearing  them  testify,  is  very  apparent. 

The  trespass  here  complained  of  is  that  alleged  to  have 
been  committed  on  May  20,  1893,  which  was  at  the  elevator 
dump  in  Hildreth,  in  the  county  of  Edgar,  and  the  cause 
was  tried  in  Vermilion  county,  from  which  fact  the  pre- 
sumption of  impartiality  on  the  part  of  the  jury  is  per- 
haps all  the  stronger.  No  error  in  the  instructions  of  the 
court  prejudicial  to  the  defendants  is  pointed  out  in  the 
argument  on  their  behalf,  but  the  plaintiff  was  held  to  a 
greater  measure  of  proof  than  the  law  warranted.  As  it 
appears  in  the  record  there  was  certainly  enough  to  support 
the  finding  on  the  issues  presented. 

It  seems  that  to  a  large  extent  the  damages  assessed 
must  have  been  intended  as  exemplary.  Plaintiff  received 
a  blow  on  the  head  from  the  club,  causing  a  scalp  wound 
which  was  not  serious.  He  4ost  from  his  work,  by  reason 
of  his  injuries,  only  four  days,  and  w^,s  out  for  surgical  serv- 
ices only  ten  dollars.  No  great  amount  of  pain  is  com- 
plained of  nor  any  permanent  disability.  It  may  be 
conceded  that  exemplary  damages  may  well  be  proportioned 
to  the  extent  of  the  injury  intended  rather  than  to  that 
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actually  done,  for  that  is  a  truer  measure  of  the  wantonness 
and  malice  for  which  they  are  imposed.  But  there  is  diffi- 
culty here  in  determining  what  extent  of  injury  was 
intended.  Much  greater  might  have  resulted  in  fact  with- 
out an  actual  intention  to  do  so  much.  Natural  conse* 
quences  of  the  deliberate  use  of  a  weapon  calculated  to  pro- 
duce them,  however  serious,  are  presumed  from  such  use 
alone^  to  have  been  intended.  13ut  in  many  cases  such  use 
is  not  the  only  proof  of  the  intention.  Our  criminal  code 
contemplates  such  use  of  such  a  weapon  with  intent  only 
to  do  a  bodily  injury,  and  limits  the  punishment  in  such 
case,  even  where  no  considerable  provocation  appears  or  the 
circumstances  show  an  abandoned  or  malignant  heart,  to  a 
fine  ranging  in  amount  from  §25  to  $1,000,  or  imprisonment 
in  the  county  jail  for  a  term  not  exceeding  one  year,  or 
both,  in  the  discretion  of  the  court,  and  it  is  well  known 
that  in  such  cases,  where  the  penalty  imposed  consists  of  a 
fine  only,  it  is  often  less  than  $100,  and  rarely  equals  half 
the  maximum  amount  allowed  by  the  statute.  True,  this  is 
all  by  the  way  of  punishment,  but  here  the  actual  damage 
appears  quite  inconsiderable  in  proportion  to  the  whole 
amount  assessed. 

From  all  the  evidence  there  is  reason  to  think  that  the 
intention  was  not  to  kill  or  permanently  cripple  the  plaintiff, 
but  to  do  him  so  much  bodily  injury  as  would  overpower 
and  humiliate  him,  to  punish  him  soundly  on  the  father's 
account,  and  put  him  in  fear  for  the  future  of  the  combined 
power  and  disposition  of  the  family.  A  lesser  sum  would, 
perhaps,  have  fully  compsnsated  him,  and  taught  them  and 
others  like  minded  that  the  law  in  Illinois  is  stronger  for 
the  protection  of  the  weak  and  the  redress  of  their  wrongs 
than  any  combination  of  family  or  faction,  to  inflict  them 
with  impunity. 

But  a  purpose  on  the  part  of  three  to  seriously  injure  the 
person  of  one  by  means  of  supposed  superior  power,  pre- 
concerted, persisted  in  and  accomplished  in  wantonness  or 
malice,  is  tyranny  pure  and  simple,  and  so  justly  odious  that 
a  jury,  without   undue  passion,  might  well  be  liberal  in 
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their  allowance  of  punitive  damages  against  such  wrong- 
doers. 

Doubtless  they  were  satisfied  that  this  was  such  a  case. 
Perhaps  also  they  intended  to  make  each  defendant  feel  the 
force  and  effect  of  their  verdict  and  expected  that  the  dam- 
ages would  be  in  fact  distributed  by  them  for  payment,  for 
'  each  was  fully  chargeable  with  the  wrong. 

But  whatever  may  have  been  their  views  on  the  subject, 
while  from  one  standpoint  alone  we  would  be  better  satisfied 
with  a  less  amount  than  that  found,  it  would  seem  pre- 
sumptuous to  set  aside  the  conclusion  of  the  jury  in  respect 
to  a  matter  peculiarly  within  their  province,  with  better 
means  for  a  proper  determination,  and  so  largely  also  of 
discretion  to  be  exercised  with  reference  to  these  means. 
The  judge  presiding  on  the  trial,  with  the  same  means,  who 
was  earnestly  appealed  to,  saw  nothing  in  the  case  to  war- 
rant his  interference  with  that  conclusion,  and  after  due 
consideration  we  are  unable  to  assign  any  clear  and  satis- 
factc)ry  reason  for  so  doing.  The  judgment  will  therefore 
be  affirmed. 


James  T.  Galford  et  al.  v.  John  P.  Gillett. 

1,  Notice — Possession  Not  in  Grantor. — A  grantee  of  premises  in 
possession  of  a  party  other  than  his  grantor,  is  chargeable  with  notice 
of  the  interest  of  such  party,  because  his  possession  shows  some  interest 
which  may  be  adverse  to  that  of  his  grantor;  but  the  fact  of  the  posses- 
sion of  tlie  grantor  asserting  his  right  to  grant  is  not  notice  to  the  grantee 
that  he  may  be  holding  under  a  title  or  subject  to  some  incumbrance 
or  adverse  interest  other  than  appears  of  record. 

2.  Parties — In  Foreclosure — Prior  Incumbrances, — ^To  abOl  for  fore- 
closure all  persons  having  an  interest  in  the  premises  which  will  be  af- 
fected by  the  decree  should  be  made  parties,  but  a  prior  incumbrancer 
as  a  general  rule  has  no  such  interest,  and  need  not  be  made  a  party. 

Memorandniii.— In  equity.  In  the  Circuit  Ck>urt  of  Logan  County; 
the  Hon.  George  W.  Herdman,  Judge,  presiding.  Bill  for  foreclosure; 
hearing  and  decree  for  complainant;  appeal  by  defendants.  Heard 
in  this  court  at  the  May  term,  1894,  and  affirmed.  Opinion  filed  No- 
vember 2. 1894. 
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Appellants'  Brief,  Oscar  Allen  and  Kobebt   Humphrey, 

Attorneys. 

Prior  incumbrancers  must  be  made  parties.  Finley  v. 
President,  etc.,  11  Wheat.  (U.  S.)  306;  McGown  v.  .Yerkes, 
6  Johns.  Ch.  (K  Y.)  450;  Haines  v.  Beach,  3  Johns.  Ch. 
(N.  Y.)  459;  Ensworth  v.  Lambert,  4  Johns.  Ch.  (N.  Y.)  605. 

All  parties  interested  should  be  made  parties.  4  Kent 
Com.,  184;  Eobbins  v.  Arnold,  11  Brad.  438;  Hopkins  v. 
Roseclare,  etc.,  72  111.  373. 

Want  of  proper  parties  may  be  taken  advantage  of  on 
appeal.  Zelli  v.  W.  B.  Co.,  10  Brad.  339;  Wellington  v. 
Heermans,  110  111.  573. 

Possession  of  land  is  evidence  of  extent  of  the  occupant's 
title.  Coari  v.  Olsen,  91  111.  280;  Brainard  v.  Hudson,  103  111. 
218;  Dyer  v.  Martin,  4  Scam.  146;  Williams  v.  Brown, 
14  111.  204. 

The  purchaser  is  bound  to  inquire  of  occupant.  White 
&  Tudor,  L.  C.  Eq.,  II,  188  (Ed.  1877);  Bank  v.  Godfrey,  23 
111.  607. 

Appellee's  Brief,  E.  D.  Blinn,  Attorney. 

Where  land  is  in  possession  of  the  grantors  in  a  mortgage, 
an  unrecorded  deed  from  one  grantor  to  the  other  is  not 
notice  to  the  mortgagee  of  any  equities  of  those  in  posses- 
sion. Coari  v.  Olsen,  91  111.  280;  Brainard  v.  Hudson,  103 
III  218;  Smith  v.  Jackson  heirs,  76  111.  256. 

Mr.  Justice  Pleasants  delivered  the  opinion  op  the 
Court. 

Appellee,  as  assignee  of  certain  promissory  notes  of  appel- 
lant James  T.  Galford,  and  Annie  B.  Galford,  his  deceased 
wife,  one  of  July  14, 1883,  to  Kate  C.  Bander,  for  $7,000,  at 
five  years,  with  7^  par  cent  interest,  secured  by  their  mort- 
gage on  316  16-100  acres  of  land  in  Logan  county,  and  two 
to  John  D.  GiUett,  of  October  1, 1883,  for  $5,000  each,  at 
five  years,  with  interest  at  eight  per  cent  per  annum,  se- 
cured by  their  mortgage  on  the  same  land  with  enough  of 
other  to  make  785  74-103  acres,  all  in  said  county,  sought  by 

Yql.  LTir 
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the  bill  herein  to  foreclose  said  mortfjaofes.  It  admitted  that 
$3,169  interest  had  been  paid  on  the  Bander  note,  and  also 
interest  on  one  of  the  Gillett  notes  to  October  1, 1888,  and 
on  the  other  to  December  6, 1891;  and  alleged  that  the  lands 
so  mortgaged  were  the  property  of  Mrs.  Galford,  who  died 
in  1884,  leaving  minor  children,  here  made  parties. 

The  answer  of  the  adult  defendants  denies  that  the  rights 
of  the  minor  children  are  subordinate  to  the  mortgages,  and 
avers  that  in  addition  to  the  two  $5,000  notes,  another  for 
$3,000  was  at  the  same  time  made  to  said  John  D.  Gillett, 
which  was  without  consideration,  and  made  the  $10,000  con- 
tract usurious. 

The  answer  of  Hiram  Keys,  who  was  also  made  defend- 
ant, sets  up  that  in  April,  1886,  John  I).  Gillett,  the  mort- 
gagee, bought  from  Galford,  the  mortgagor,  320  acres  of 
the  mortgaged  premises,  and  by  will  devised  them  to  him, 
and  claims  that  therefore  they  are  free  from  the  incum- 
brance of  the  mortgage. 

For  the  infant  defendants  their  guardian  ad  litem  avers  in 
his  answer,  that  their  mother,  on  April  14, 1883,  being  then 
the  owner  of  the  half  section  described  in  the  Bander  mort- 
gage, and  of  a  portion  of  the  other  lands  described  in  the 
Gillett  mortgage,  conveyed  them  to  her  husband,  the  defend- 
ant James  T.  Galford,  for  his  life,  with  remainder  in  fee  to 
said  minor  children,  and  that  at  that  time  and  ever  since  the 
possession  thereof,  has  been  in  herself  until  her  death,  and 
of  her  said  husband  and  minor  children. 

It  appears  that  the  purchase  by  John  D.  Gillett  of  the  320 
acres  and  devise  of  the  same  to  Keys  were  made  as  averred 
in  his  answer,  and  also  that  the  conveyance  by  Mrs.  Galford 
to  her  husband  for  life  with  remainder  in  fee  to  her  children 
was  made  as  averred  in  the  answer  of  their  guardian  ad 
Utem^  and  that  the  mortgage  from  Galford  and  wife  to  Gil- 
lett covered  a  note  for  $3,000,  besides  the  two  for  $5,000 
each,  though  only  $10,000  were  in  fact  loaned  and  advanced 
to  Galford  at  that  time. 

But  the  master  computed  the  amount  due  to  complainant 
as  assignee  of  the  $5,000  notes  with  interest  as  reserved, 
and  the  court  rendered  a  decree  accordingly. 


Third  Distkict— May  Term,  ]894,        679 

Galford  v,  Gillett. 


It  also  appears  that  a  mortgagee,  prior  to  the  mortgages 
to  Gillett,  was  not  made  a  party  defendant  to  the  bill. 

The  failure  to  make  him  such,  and  the  disregard  of  the 
claims  of  Keys  and  the  minor  children  of  Mrs.  Galford  are 
assigned  as  errors,  as  well  as  the  ruling  on  the  question  of 
usury. 

The  defendant  Keys,  who  received  his  deed  long  after  the 
execution  of  these  mortgages,  did  not  join  in  this  appeal. 
Galford  and  the  minor  children  are  the  only  appellants 
here.  His  claim,  set  up  in  his  answer,  against  the  assignee 
of  the  mortgage  debt  is,  therefore,  no  further  considered. 

We  suppose  that  when  the  argument  for  appellants  was 
.  prepared,  the  record  did  not  show  that  the  Gillett  mortgage 
was  produced  on  the  hearing,  or  its  absence  accounted  for 
and  secondary  evidence  of  its  contents  introduced,  and  this 
failure  was  urged  as  error.  But  an  amended  certificate  of 
evidence,  since  filed,  shows  this  was  a  mistake  of  fact. 

It  sufficiently  appears  from  the  evidence  that  the  $3,000 
i  note  included  in  that  mortgage  was  only  collateral  to  another 

previously  given  for  that  amount,  and  was  surrendered  after 
the  latter  was  paid,  without  any  demand  or  payment  on 
account  of  it.  The  allegation  of  usury  in  the  mortgage 
debt  was,  therefore,  not  sustained. 

When  these  mortgages  were  executed,  the  record  showed 
the  title  to  the  premises  in  Mrs.  Galford,  and  no  incumbrance 
thereon  or  adv^erse  equity  or  interest  therein,  except  the 
small  prior  mortgage  referred  to.  Some  months  previously, 
however,  she  had  infant  conveyed  them  to  her  husband  for 
his  life  with  the  remainder  in  fee  to  their  children.  The 
deed  was  not  recorded,  nor  is  it  pretended  that  the  mort- 
gagees, or  either  of  them,  or  any  person  authorized  to  act  for 
or  represent  them,  had  actual  notice  of  its  execution.  But 
she  and  her  husband,  with  the  children,  remained  in  posses- 
sion, to  all  appearance,  precisely  as  before,  until  her  death, 
and  he,  with  the  children,  ever  since.  It  is  contended  such 
possession  was  constructive  notice  to  the  mortgagees  and 
those  claiming  under  them,  of  their  respective  interests 
under  the  unrecorded  deed,  and  hence  that  of  the  children 
was  unaffected  by  these  subsequent  mortgages. 
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A  grantee  of  premises  in  possession  of  a  party  other  than 
his  grantor  is  chargeable  with  notice  of  the  interest  of  such 
party,  because  his  possession  certainly  shows  some  interest 
which,  for  aught  that  appears,  may  be  adverse  to  that  of  such 
grantor.  But  why  the  fact  of  possession  by  the  grantor, 
asserting  his  right  to  grant,  should  suggest  to  the  grantee  a 
suspicion  that  he  may  be  holding  under  a  title,  or  subject  to 
some  incumbrance  oi*  adverse  interest  other  than  appears  of 
record,  we  do  not  see.  Smith  v.  The  Heirs  of  Jackson,  76 
111.  254.  Here  the  title  of  record  was  in  Mr§.  Galford,  who 
was  also  in  possession,  occupying  and  using  the  premises,  so 
far  as  a  married  woman  could,  like  an  absolute  owner.  We 
are  of  opinion  that,  her  mortgagees  had  no  notice,  actual  or 
constructive,  of  the  interest  of  the  children,  and  that  inter- 
est is  therefore  subject  to  the  mortgages. 

To  a  foreclosure  bill,  as  to  others  in  equity,  all  persons 
having  an  interest  which  would  be  aflfected  by  the  decree, 
should  be  made  parties.  A  prior  incumbraccer  need  not 
be,  and  if  he  is  omitted,  generally  his  interest  is  not  so 
affected.  We  do  not  underetand  that  by  the  rule  in  this 
State  he  is  always  a  necessary  party.  No  special  circum- 
stances that  should  make  him  such  appear  in  this  case. 

Finding  no  error  in  the  record  the  decree  will  be  affirmed. 


Henry  Achenbacb  t.  John  A.  Fesser. 

1.  Verdicts — Questions  of  Fact, — ^The  value  and  weight  of  evidence 
depends  upon  the  character  of  the  witnesses,  their  means  of  observation, 
their  discrimination  and  fairness,  all  of  which  are  for  the  jury  to  con- 
sider, and  as  to  which  their  conclusions  must  prevail  unless  some  sub- 
stantial error  tending  to  produce  the  result  has  intervened. 

2.  lN&TRVcnos»— Multifariousness.— The  giving  of  many  instructions 
from  various  standpoints  and  upon  various  hypotheses  tends  to  confuse 
rather  than  aid  the  jury. 

Memorandum. — Action  for  obstructing  the  flow  of  water.  In  the 
Circuit  Court  of  Christian  County;  the  Hon.  Jacob  Fouke,  Judge, 
presiding.    Declaration  in  case;  plea,  not  guilty;  trial  by  jury;  verdict 
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and  judgment  for  plaintiff;  appeal  by  defendant     Heard  in  this  court 
at  the  May  term,  1894,  and  affirmed.    Opinion  filed  June  22,  1894. 

J.  E.  Harrison,  Ricks  &  Creiohton  and  A.  McCaskill, 
attorneys  for  plaintiff  in  error. 

J.  C.  MoBride,  John  E.  Hogan  and  John  G.  Drennan, 
attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  on  the  case  by  Fesser  against  Achen- 
bach to  recover  damages  resulting  from  the  alleged  wrong- 
ful act  of  the  defendant  in  obstructing  the  flow  of  water 
naturally  draining  from  the  land  of  the  plaintiff  upon  and 
across  the  land  of  the  defendant,  whereby  the  crops  of  the 
plaintiff  were  injured  and  destroyed. 

The  defendant  pleaded  not  guilty,  and  the  issue  was  sub- 
mitted to  a  jury,  whose  verdict  was  for  the  plaintiff,  assess- 
ing his  damages  at  one  dollar.  A  motion  by  defendant  for 
a  new  trial  was  denied,  and  judgment  followed,  to  reverse 
which  the  defendant  sued  out  his  writ  of  error. 

The  parties  owned  and  occupied  adjoining  lands,  which 
were  divided  by  a  hedge  fence  running  north  and  south. 

This  fence  crossed  a  natural  depression  or  basin  partly  on 
the  land  of  plaintiff  and  partly  on  the  land  of  defendant, 
the  major  part  being  on  the  former. 

As  f*Uiimed  by  the  plaintiff,  the  overflow  of  water  accu- 
mulating in  this  basin  would  naturally  pass  off  to  the  west 
and  northwest  over  the  land  of  defendant. 

The  hedge  did  not  thrive  in  this  basin,  because  of  too 
much  water  and  frequent  overflows.  The  defendant  built  a 
dam  along  a  portion  of  this  hedge  by  the  use  of  rails  and 
earth  for  the  purpose  of  restraining  the  water  from  his  land, 
and  in  so  doing  caused  the  damage  complained  of. 

He  insisted  that  the  natural  flow  from  the  basin  was 
southeast  over  the  land  of  the  plaintiff,  and  that  the  latter 
had  filled  up  and  obstructed  a  drain  or  waterway  formerly 
constructed  to  facilitate  such  flow,  but  the  plaintiff  denied 
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that  there  was  any  natural  drainage  from  the  basin  in  that 
direction,  though  admitting  that  the  eastern  part  of  his 
land  did  so  drain.  As  might  be  expected,  the  proof  was  con- 
flicting, the  plaintiff  abundantly  supporting  his  contention 
by  numerous  witnesses,  and  the  defendant  bringing  a  large 
mass  of  testimony  to  sustain  his  contention. 

The  value  and  weight  of  the  evidence  on  either  side  would 
depend,  of  course,  upon  the  character  of  the  witnesses,  their 
means  of  observation,  their  discrimination  and  their  fair- 
ness, all  of  which  matters  were  for  the  jury  to  consider, 
and  as  to  which  their  conclusion  ought  to  prevail,  unless 
some  substantial  error  tending  to  prckluce  the  result  has  in- 
tervened. We  shall  not  undertake  to  discuss  this  testimony 
for  to  do  so  would  be  of  no  service. 

After  a  careful  consideration  of  the  abstract,  with  some 
reference  to  the  record,  there  appears  no  ground  for  sajnng 
that  the  verdict  is  against  the  preponderance  of  the  proof. 
We  incline  to  think  the  verdict  is  right.  It  is  certain  that 
the  removal  of  the  obstruction  created  by  defendant  was 
followed  by  a  discharge  of  the  water  over  his  land.  This  is 
not  denied.  It  was  to  prevent  this  that  the  obstruction  was 
interposed;  and  it  is  not  satisfactorily  shown,  as  we  read  the 
evidence,  that  the  natural  course  for  this  overflow  was  to 
the  southeast  over  the  land  of  the  plaintiff. 

Much  complaint  is  made  as  to  the  action  of  the  court  in 
giving  and  refusing  instructions.  It  is  not  practicable,  nor 
is  it  necessary,  to  consider  the  various  objections  urged  by 
the  plaintiff  in  error  in  this  behalf.  The  case  required  but 
few  instructions.  The  issue  of  fact  was  distinct,  and  the 
jury  were  sufficiently  advised  as  to  the  law  by  the  insfruc- 
tions  that  were  given. 

In  such  a  case  the  giving  of  many  instructions  from  va- 
rious standpoints,  and  upon  various  hypotheses,  would  tend 
to  confuse  rather  than^to  aid  the  jury. 

The  question  was,  which  way  did  the  water  naturally 
flow,  and  did  the  defendant  obstruct  such  natural  flow  to 
the  injury  of  the  plaintiff?  If  so,  the  defendant  was  liable* 
Otherwise,  he  was  not. 
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The  court  might  well  have  put  the  case  to  the  jury  in 
about  this  phrase,  refusing  all  the  instructions  given  on  both 
sides. 

It  is  urged  that  the  court  erred  in  ignoring  the  conten- 
tion that  the  accumulation  of  water  in  question  was  largely 
augmented  by  waters  coming  from  the  land  lying  north  of 
the  plaintiffs  land  by  means  of  a  sewer  pipe  laid  under  and 
across  the  road  which  divided  the  plaintiffs  land  from  that 
lying  north  of  it,  and  it  is  insisted  that  the  water  so  coming 
from  the  latter  land  was  improperly  added  to  the  mass 
naturally  collecting  in  the  basin.  It  is  by  no  means  clear 
from  the  evidence,  that  any  water  was  drained  onto  the 
plaintiffs  land  by  the  sewer  pipe,  which,  but  for  the  road, 
would  not  have  come  there  naturally;  but  if  it  be  conceded 
that  defendant's  contention  in  this  respect  was  right  and 
that  he  ought  not  to  be  charged  with  any  surplus  thus  pro- 
duced, still  it  is  quite  apparent  the  judgment  does  him  no 
injustice. 

Although  the  plaintiff  proved  substantial  damages,  the 
verdict  was  for  nominal  damages  merely;  and  for  this  there 
was  ample  justification  if  the  jury  believed  the  plaintiffs 
testimony,  regardless  of  the  supposed  improper  surplus  of 
water  coming  from  lands  north  of  the  plaintiff. 

We  therefore  find  no  occasion  to  consider  the  point  thus 
presented  as  to  the  relative  rights  of  the  parties  upon  the 
state  of  facts  assumed  in  the  brief  of  plaintiff  in  erron 

The  judgment  wiU  be  affirmed. 


Western  Union  Telegraph  Co.  v.  Eemp  Brothers. 

1.  Telegraph  Companies— iVeflrZf^ence  in  Delivering  Messages. — ^A 
telegraph  company  is  liable  for  delay  in  making  delivery  of  a  message, 
to  the  extent  of  the  damages  thereby  caused,  when  it  might  have  been 
delivered  to  the  addressee  by  the  exercise  of  reasonable  diligence  on  the 
part  of  the  company. 

2.  Evidence— jPriTiwiry  and  Secondary  Proof. — It  is  not  necessary 
that  proof  of  the  loss  of  primary  evidence  be  beyond  the  possibility  of 
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mistake,  but  only  to  a  moral  certainty;  reasonable  proof,  stronger  or 
weaker,  according  to  the  circumstances  of  the  case,  seems  to  be  all  that 
is  required  of  the  destruction  or  loss  of  an  instrument  to  lay  the  founda- 
tion for  admitting  secondary  evidence  of  its  contents. 

Memorandnm. — Action  for  damages  sustained  by  the  failure  to  de- 
liver a  message.  In  the  Circuit  Court  of  McLean  County;  the  Hon« 
Thohas  F.  Tipton,  Judge,  presiding.  Declaration  in  case;  plea  of  not 
guilty;  jury  waived;  trial  by  the  court;  finding  and  judgment  for 
plaintiff;  appeal  by  the  defendant.  Heard  in  this  court  at  the  May 
term,  1894,  and  affirmed.    Opinion  filed  October  29,  1894. 

Appellant's  Brief,  William  L.  Gross,  Attorney. 

Appellant  concluded  that  a  plaintiff,  claiming  damages 
for  an  injury  alleged  to  be  the  result  of  another's  negli- 
gence, must  himself  have  used  ordinary  care.  4  Am.  & 
Eng.  Ency.,  p.  17.  In  other  words,  a  person  can  not  recover 
for  an  injury  for  which  he  contributed  by  his  own  want 
of  ordinary  care.  Pierce  on  Kailroads,  323;  Beach  on  Con. 
Neg.,  Sees.  3,  7. 

Contributory  negligence  may  be  defined  to  be  that  want 
of  reasonable  care  upon  the  part  of  the  person  injured 
which  concurred  with  the  negligence  of  the  defendant  in 
causing  the  injury.    Patterson's  Ky.  Ac.  Law,  48,  Sec.  47. 

If  the  plaintiff,  or  party  injured,  by  the  exercise  of  ordi- 
nary care  under  the  circumstances,  might  have  avoided  the 
consequences  of  the  defendant's  negligence,  but  did  not,  the 
case  is  one  of  mutual  fault,  and  the  law  will  neither  cast  all 
the  consequences  upon  the  defendant,  nor  will  it  attempt 
any  apportionment  thereof.  Cooley  on  Torts,  674;  Wash- 
ington V.  B.  &  O.  K.  K.  Co.,  17  W.  Va.  190;  10  Am.  ife  Eng. 
R.  E.  Co.,  749,  755.  .  •    < 

Appellees'  Brief,  J.  J.  Kemp,  Kerrick  &  Spencer,  J.  W. 
FiFER  AND  W.  K.  Bracken,  Attorneys. 

Where  a  message  is  an  ordinary  commercial  message,  or 
fairly  informs  the  operator  that  it  is  one  of  business,  it  is 
sufficient  to  charge  the  company  with  notice  of  importance. 
Postal  Tel.  Cable  Co.  v.  Lathrop  et  al.,  131  111.  575;  AY.  U. 
Tel.  Co.  v.  Harris  &  Comstock,  19  111.  App.  347- 
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It  is  only  when  legal  testimony  shows  the  instrument  to 
have  been  in  a  particular  place,  or  when  the  natural  and 
legitimate  presumption  is  that  it  is  in  certain  hands,  that  it 
must  be  proved  by  legal  evidence  not  to  be  there.  Mariner 
V.  Saunders,  5  Gilm,  118. 

Me.  Pkesibino  Justice  Wall  delivered  the  opinion  of 
the  coubt. 

This  is  an  appeal  from  a  judgment  rendered  by  the  Circuit 
Court  against  the  appellant  in  favor  of  appellees  for  $400, 
in  an  action  on  the  case  for  an  alleged  negligent  failure  to 
deliver  a  message  to  the  appellees. 

The  message  was  sent'  frcm  Denver,  Colorado,  informing 
appellees  that  a  business  proposition  made  by  them  by 
letter  had  been  accepted.  It  was  received  at  appellant's 
Bloomington  office  about  6  p.  m.  of  May  26th,  but  was  not 
delivered  to  appellees  until  the  afternoon  of  June  4:th,  when,  ^ 
as  the  evidence  tends  to  show,  it  was  too  late  for  the  appel- 
Ises  to  carry  out  the  proposed  contract  and  thereby  they 
were  damaged  to  the  amount  recovered.  The  appellant 
sought  to  show  that  it  had  used  reasonable  diligence  to 
ascertain  the  address  of  the  appellees,  who  were  within  the 
delivery  limits  of  the  Bloomington  office,  ajid  had  been  unable 
to  do  so,  but  that  the  messenger  boy  had  learned  on  inquiry 
at  the  post  office  that  they  were  in  the  habit  of  receiving 
their  mail  at  Normal,  a  village  near  Bloomington,  and  had 
caused  a  postal  card  to  be  sent  them  at  that  place  advising 
them  of  a  message  awaiting  them.  The  testimony  offered 
by  the  appellees  tends  to  show  that  such  inquiry  was  not 
made  and  that  such  card  was  not  sent.  It  also  tends  to 
show  that  such  inquiry  at  the  post  office  Avould  have  devel- 
oped the  f  aot  that  the  appellees  had  a  box  and  were  in  the 
habit  of  receiving  mail  there. 

Appellant  also  proved  by  the  same  messenger  that  he  had 
placed  a  notice  of  the  message  under  the  door  of  an  office 
where  appellees  had  a  desk  and  where  they  were  in  the 
habit  of  writing  their  business  letters. 

The  appellees  offered  evidence  tending  to  contradict  this 
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and  to  show  that  no  such  notice  had  been  found  there  by 
them  or  by  the  other  occupants  of  the  office. 

It  also  appeared  from  the  evidence  of  the  appellees  that 
they  inquired  at  the  appellant's  office  on  the  27th  or  2Sth  of 
May  for  a  message  and  were  informed  there  was  none.  A 
second  inquiry  was  made  on  the  day  following  when  they 
were  informed  that  such  ^  message  had  been  received  and 
had  been  delivered,  and  when  this  was  met  by  the  assurance 
that  it  had  not  been  delivered,  the  manager  of  the  office 
made  no  effort  to  ascertain  what  was  the  fact. 

On  the  1st  of  June  a  message  was  received  at  the  office 
of  appellant  for  appellees  from  another  sender  at  Des  Moines, 
Iowa,  and  was  promptly  delivered  at  the  house  of  George 
P.  Kemp,  the  active  man  of  the  appellee's  firm.  On  the  2d 
of  June  the  appellees,  who  had  heard  in  an  indirect  way  that 
their  contract  had  been  accepted,  telegraphed  to  the  Denver 
parties  asking  for  immediate  reply.  This  message  was  sent 
through  the  Bloomington  office,  and  though  it  was  signed 
by  the  appellees,  giving  their  street  number,  and  though  it 
was  addressed  to  the  senders  of  the  undelivered  message, 
yet  it  did  not  occur  to  the  manager  of  the  ofl^ce  that  said 
message  was  still  undelivered  and  that  the  appellees  were 
anxious  to  get  it. 

On  the  4th  of  June  appellees  received  a  letter  from  the 
Denver  parties  in  response  to  the  message  of  the  2d,  saying 
that  they  had  telegraphed  acceptance,  and  intimating  that 
by  reason  of  the  delay  that  had  elapsed  they  "  had  lost 
hopes  "  that  appellees  would  perform  their  contract.  With 
this  letter  George  P.  Kemp  again  called  at  the  appellant's 
office  and  inquired  for  the  missing  message  and  was  told  to 
call  at  a  later  hour,  which  he  did^  when  the  message  was 
produced. 

We  are  entirely  satisfied  with  the  conclusion  reached  by 
the  trial  court,  a  jury  ha\dng  been  waived,  that  the  appel- 
lant was  guilty  of  negligence. 

While  the  evidence  offered  by  appellant  tended  to  rebut 
the  allegation  in  this  respect,  yet  the  record  contains  ample 
proof  upon  which  such  conclusion  may  rest. 
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The  appellant  argues,  however,  that  conceding  negligence 
as  alleged,  the  appellees  were  not  thereby  prevented  from 
going  on  with  the  contract  and  enjoying  the  benefit  thereof. 

This  argument  depends  upoQ  the  assumed  fact  that  after 
the  message  was  received  tliere  was  time  enough  to  reach 
Denver  and  begin  the  performance  of  the  contract  at  the 
appointed  date.  It  is  not  necessary  to  state  in  detail  the 
proofs  in  this  respect.  To  do  so  would  be  to  occupy  space 
upon  a  mere  question  of  fact.  After  careful  consideration 
"we  are  not  disposed  to  differ  with  the  trial  court  on  this 
point.  It  may  be  that  the  appellees  might  have  reached 
Denver  on  time,  but  in  view  of  the  necessary  preparations, 
and  the  delay  likely  to  occur  in  the  transportation  of  horses 
and  other  property  by  freight  trains  over  two  railroads  for 
an  aggregate  distance  of  about  one  thousand  miles,  and  of 
the  time  required  after  reaching  the  point  of  destination  for 
necessary  rest  for  the  horses  before  beginning  a  perform- 
ance that  could  not  be  well  done  in  a  tired  and  jaded  con- 
dition after  so  long  a  ride  by  rail,  we  think  the  appellees 
were  fully  warranted  in  not  making  an  effort  which  would 
probably  have  proved  a  failure. 

But  the  appellant  insists  that  the  appellees  knew  several 
days  prior  to  June  4th  that  their  contract  was  accepted  and 
that  after  they  received  such  information  they  had  sufficient 
time. 

The  knowledge  referred  to  was  derived  from  a  soliciting 
freight  agent  of  the  A.  T.  &  S.  F.  Railroad  Company,  who 
stated  that  the  Denver  parties  were  exjxjcting  the  appellees 
to  make  the  shipment  of  horses  and  other  property  over  ^ 
that  road.  This  involved  the  inference  that  the  proposition 
made  by  appellees  had  been  accepted,  but  we  think  no  pru- 
dent business  man  would  act  upon  such  indirect  information, 
nor  woul(J  he  be  required  to  do  so. 

Appellant  further  argues  that  the  court  erred  in  receiving 
oral  proof  of  the  contents  of  the  written  proposition  sent 
by  appellees  to  the  Denver  parties.  .  The  paper  containing 
the  proposition  was  destroyed,  as  appeared  from  the  testi- 
mony of  the  manager  of  the  last  named  parties. 


'588  Appellate  Courts  of  Illinois. 

Vol,  55.]  C,  B,  &  Q.  R.  R.  Ck>.  v.  Maney. 

In  effect  he  testified  that  he  instructed  the  porter  in  the 
office  to  destroy  that  and  a  number  of  other  papers  supposed 
to  be  of  no  further  use.  He  did  not  see  the  porter  do  what 
he  was  told  to,  that  is  to  take  a  designated  lot  of  papers 
into  the  alley  and  burn  them,  but  states  in  positive  terms 
that  it  was  done. 

It  was  apparent  that  the  paper  was  not  within  the  con- 
trol of  the  appellees  or  of  the  Denver  parties,  and  the  testi- 
mony clearly  tended  to  prove  it  was  not  in  existence.  At 
least  there  y^2c&  prima  fdcie  proof  of  destruction,  and  this 
was  sufficient  basis  upon  which  to  admit  parol  proof  of  the 
contract. 

It  is  further  urged  by  appellant  that  the  court  erred  in 
refusing  to  hold  certain  propositions  of  law. 

One  of  those  propositions  was  to  the  effect  that  appellees 
were  bound  to  act  upon  the  information  derived  from  the 
agent  of  the  railroad  company  above  referred  to  and  was 
properly  refused.  The  others  refused  involved  either  ques- 
tions of  fact,  or  legal  propositions  which  were  well  enough 
stated  in  other  propositions  which  were  held. 

Those  held  were  quite  elaborate  and  complete,  and  we 
think  the  appellant  can  not  fairly  complain  of  the  action  of 
the  court  in  this  respect. 

On  the  whole  case,  it  is  not  perceived  that  the  judgment 
is  unjust  or  erroneous.    It  will  therefore  be  affirmed. 


Chicago^  Burlington  &  Qnincy  B.  B.  Co.  v.  Mary  Maney ^ 
Administratrix  of  the  Estate  of  Daniel  Maney. 

ft 

1.  Pleading — Pleas  to  Part,  Purporting  to  be  to  the  Whole  Demand, 
^-A  plea  which  professes  to  be  the  whole  of  the  plaintifiTs  demand,  but 
which  shows  a  defense  to  only  a  part,  is  bad. 

2.  RAn.ROAD  Companies— Du^y  of  Engineer  and  Fireman, — The  law 
does  not  require  the  engineer  and  fireman  to  be  constantly  looking 
ahead  of  the  moving  engine.  Then-  attention  is  required  by  the  work  of 
attending  to  the  locomotive. 

8.    Ordinary  Care— iVo  Lecovery  in  the  Absence  of. --If  a  pcrsoo 
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neglects  precaution  which  would  have  saved  his  life,  and  which  a  rea- 
sonably careful  man  would  not  have  omitted,  his  personal  representa- 
tives can  not  recover. 

MemorandDm. — Action  for  damages;  death  from  negligent  act.  In 
the  Circuit  Court  of  Cass  County;  the  Hon.  Lyman  Lacey,  Judge,  pre- 
siding: declaration  in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at 
the  May  term,  1894.  Reversed  and  remanded.  Opinion  filed  December 
14,  1894. 

Sweeney  &  Walker,  attorneys  for  appellant;  O.  F. 
Pbice  and  A.  A.  Leeper,  of  counsel. 

Mills  &  McClure,  attorneys  for  appellee. 

Mr.  Justice  Booos  delivered  the  opinion  of  the  Court. 

This  case  was  here  at  a  former  term.  (49  111.  App.  105.) 
There  has  been  another  trial,  resulting  in  a  verdict  for 
plaintiff  for  82,500,  upon  which  judgment  was  entered,  from 
which  the  present  appeal  is  prosecuted. 

Additional  pleas  were  filed  by  defendant  in  which  it  was 
alleged  that  said  Mary  Maney,  as  the  widow  of  the  deceased, 
had  accepted  the  sum  paid  in  pursuance  of  the  contract  by 
Daniel  Maney  with  the  company  from  the  "  relief  fund," 
and  had  released  her  personal  claim  for  the  damages  sued  for, 
wherefore  there  could  be  no  recovery  for  such  damages,  so 
by  her  released.  The  pleas  were  clearly  bad  in  form,  be- 
cause, while  professing  to  bar  the  whole  of  the  plaintiff's 
demand,  they  showed  a  defense  to  only  a  part;  but  we  do 
not  see  how  a  plea  in  bar  could  be  properly  framed  upon 
the  facts  stated.  Granting  the  facts,  the  administratrix 
was  not  barred  of  the  action,  which  was  for  benefit  of  the 
widow  and  next  of  kin. 

Perhaps  the  administratrix  might  have  released  and  dis- 
charged the  whole  demand  before  suit  brought.  Henchey  v. 
The  City  of  Chicago,  41  111.  136.  Yet  the  wife  certainly 
could  not.  We  are  of  opinion  the  Circuit  Court  properly 
sustained  a  demurrer  to  the  additional  pleas.  We  are  not 
disposed  to  recede  from  the  views  heretofore  expressed  as  to 
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the  effect  of  the  contract  and  agreement  of  Daniel  Maney  in 
reference  to  the  liability  of  the  company  to  .his  administra- 
trix for  the  benefit  of  the  widow"  and  next  of  kin  under  the 
statute,  and  it  is  unnecessary  to  again  discuss  that  question. 

The  point  is  now  raised  that  upon  the  evidence  it  does  not 
appear  that  Daniel  Maney  exercised  due  care  at  the  time  he 
was  injured,  or  that  the  company  was  guilty  of  negligence. 
It  appears  that  he  was  walking  between  the  rails  of  a  smtch 
track  and  was  run  upon  by  an  engine,  which  was  engaged 
in  switching,  and  which  was  then  backing  in  the  same  di- 
rection that  he  was  going. 

He  had  been  to  the  freight  depot  for  the  purpose  of  get- 
ting his  pay  check  for  services  previously  rendered,  and  for 
some  reason  of  his  own,  was  going  toward  the  passenger 
depot,  some  distance  northwest  from  the  freight  depot. 

Several  switch  tracks  converged  in  the  direction  he  was 
going,  and  after  he-had  walked  a  short  distance  between  the 
main  track  and  the  first  switch  track  on  the  left,  he  turned 
to  the  left,  crossed  the  intervening  tracks  and  stopped  on 
the  switch  track  No.  3,  a  little  in  front  of  the  tender  of  the 
engine,  which  was  in  backward  motion.  How  far  he  walked 
before  he  was  overtaken  is  not  clear,  but  it  was  certainly 
but  a  few  feet  or  vards  at  most. 

He  was  overtaken,  thrown  down  and  had  been  run  over 
by  the  tender  and  by  the  driving  wheel  of  the  engine  tefore 
he  was  discovered  by  the  engineer,  who  applied  all  the 
means  at  his  command  to  stop,  and  did  so  just  n-s  the  front 
truck  reached  the  then  dead  bod  v. 

A  careful  reading  of  the  evidence  impresses  us  with  the 
conclusion  that  there  was  no  negligence  upon  the  part  of 
those  in  charge  of  the  engine.  It  was  moving  very  slowly, 
as  shown  by  direct  proof,  and  by  the  fact  of  its  being  stopped 
so  quickly.  The  bell  was  ringing,  as  is  clearly  shown  by 
the  overwhelming  preponderance  of  proof,  and  the  engineer 
was  a  competent  man  for  that  service.  He  and  his  fireman 
were  not  looking  in  the  direction  of  the  deceased,  but  in 
this  there  was  no  negligence,  since  their  attention  was  re- 
quired otherwise  by  the  work  they  were  then  doing. 
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Nor  does  the  evidence  support  the  allegation  of  due  care 
on  the  part  of  the  deceased.  Conceding  that  he  was  not  a 
trespasser,  in  the  technical  sense,  yet  he  was  violating  a 
printed  order  of  the  company,  a  copy  of  which  he  had  in  his 
pocket  at  the  time,  in  walking  between  the  rails.  lie  was 
familiar  with  the  place;  knew  that  switching  was  then  being 
done  on  those  tracks;  and  there  is  evidence  strongly  tend^ 
ing  to  show  that  he  knew  the  engine  was  then  approaching 
on  that  track. 

There  is  evidence  also  strongly  tending  to  show  that  his 
mind  was  occupied  with  something  else,  as  though  reading 
a  paper  held  in  his  hand  at  the  time  he  stepped  upon  and 
walked  along  the  track. 

But  whatever  the  cause,  he  neglected  precautions  which 
would  have  saved  him,  and  which  a  reasonably  careful  man 
ought  not  have  omitted.  He  was,  no  doubt,  for  the  moment 
unmindful  of  the  danger,  and  so  lost  his  life. 

Making  all  due 'allowance  for  the  weight  to  be  given  the 
verdict,  we  think  it  so  far  opposed  to  the  proof  that  the 
court  erred  in  refusing  a  new  trial.  The  judgment  will  Le 
reversed  and  the  cause  remanded. 


Davis  &  Bankin  Building  &  Manufacturing  Co.  v.  The 

Colusa  Dairy  Association  and  Josepli  F.  Dietrick. 

* 

1,  Contracts — Liability  of  Stockholders — Meckanicsf  Liens. — The 
expression  in  a  contract  that  "  each  subscriber  shall  be  liable  only  for 
the  amount  subscribed  by  him,"  where  the  subscribers  afterward  form 
themselves  into  an  incorporated  company,  does  not  preclude  a  person 
from  perfecting  a  mechanic's  lien  against  the  company;  his  recourse  is 
not  against  the  delinquent  subscribers  only. 

Memorandam.— Proceedings  for  a  mechanic's  lien.  Appeal  from  the 
Circuit  Court  of  Hancock  County;  the  Hon.  Chables  J.  Scofield, 
Judge,  presiding.  BiU  dismissed  upon  hearing;  appeal  by  complain- 
ants. Heard  in  this  court  at  the  May  term,  1894.  Reversed  and 
remanded  with  directions.    Opinion  filed  October  29,  1894. 
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D.  Mack  &  Son,  attorneys  for  appellant. 
John  B.  Kisse  &  Son,  attorneys  for  appellees. 

Mb.  Justice  Pleasants  delivbbed  the  opinion  of  thb 
Court. 

This  \yas  a  bill  to  enforce  a  mechanic's  lien  for  a  balance 
of  $100,  claimed  to  be  due  on  a  contract  for  building  a  com- 
bined butter  and  cheese  factory  at  Colusa.  On  final  hear- 
ing upon  the  pleadings  and  an  agreed  statement  of  the  facts 
it  was  dismissed  and  complainant  appealed. 

As  the  only  question  in  the  case  is  the  liability  of  the 
defendant,  which  depends  upon  the  construction  of  the  con- 
tract, we  copy  so  much  of  it  as  is  deemed  or  claimed  to  be 
material. 

*'We,  Davis  &  Eankin,  party  of  the  first  part,  hereby 
agree  with  the  undersigned  subscribers,  party  of  the  second 
part,  to  build,  erect,  complete  and  equip  for  said  party  of 
the  second  part,  a  combined  butter  and  cKeese  factory  at  or 
near  Colusa,  Hancock  county,  State  of  Illinois,  as  follows, 
to  wit  (giving  a  particular  description  of  the  building  and 
equipments,  and  proceeding) :  The  engine  and  boiler  and  all 
other  machinery  and  fixtures  shall  be  properly  set  up  and 
sh*all  be  in  good  running  order  before  the  party  of  the  sec- 
ond part  shall  be  required  to  pay  for  said  factory.  Said 
Davis  &  Eankin  agree  to  erect  said  butter  and  cheese  factory 
as  set  forth  by  the  above  specifications  for  $4,950,  payable 
when  factory  is  completed,  one-half  cash,  balance  one-half 
in  three  months  in  good  notes,  discount  for  cash. 

We,  the  subscribers  hereto,  agree  to  pay  the  above  amount 
for  said  butter  and  cheese  factory  when  completed.  Said 
building  to  be  completed  within  ninety  days  or  thereabout 
after  the  above  amount  of  $4,950  is  subscribed. 

As  soon  as  the  above  amount  of  $4,950  is  subscribed,  or 
in  a  reasonable  time  thereafter,  the  said  subscribers  agree 
to  incorporate  under  the  laws  of  the  State  as  therein  pro- 
vided, fixing  the  aggregate  amount  of  stock  at  not  less  than 
$4,950,  to  be  divided  into  shares  of  $100  each.  Said  share 
or  shares  as  stated  above  to  be  issued  to  the  subscribers 
hereto  in  proportion  to  their  paid  up  interest  herein.    And 
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it  is  agreed  that  each  stockholder  shall  be  liable  only  for 
the  amount  subscribed  by  him. 

Executed  and  dated  this  16th  day  of  June,  1891. 

Davis  &  Rankin,  of  Chicago,  111., 
per  Chas.  Gurthridge,  Special  Agent, 
Names  of  No.  of  Amount  of  stock  after 

Subscribsrs.         Shares.  Incorporation. 

JohnAVirth  1  *      .  100 

P.  A.  Hubbard         2  200." 

Following  were  the  names  of  thirty-four  other  subscribers, 
with  the  number  of  shares  and  amount  of  stock  after  incor- 
poration set  out  in  like  manner,  making  in  all  fifty  shares, 
or  $5,000  worth  of  stock. 

The  facts  are  that  soon  after  the  making  of  this  contract 
Davis  &  Rankin,  and  later,  on  August  15, 1891,  the  subscrib- 
ers, were  duly  incorporated,  taking  the  corporate  names, 
respectively,  given  above  in  the  title  of  this  cause.  Appel- 
lant completed  the  work  according  to  the  contract  and  in 
due  time  and  proper  manner  filed  a  statement  of  its  claim 
as  the  statute  required  to  entitle  it  to  a  lien. 

On  the  16th  of  October,  1891,  appellee  accepted  and  took 
possession  of  the  completed  factory  and  ever  since  has  held, 
occupied  and  used  it.  All  of  the  subscribers  have  paid  in 
full  except  two,  who  are  each  in  arrears  to  the  amount  of 
$50,  and  appellant  has  received  on  the  contract  $4,850,  leav- 
ing a  balance  due  it  of  $100. 

Upon  the  expression  in  the  contract  that "  each  subscriber 
shall  be  liable  only  for  the  amount  subscribed  by  him," 
appellee  bases  its  contention,  which  is,  that  the  subscribers 
contracted  severally  and  not  jointly,  and  limited  their  liabil- 
ity, respectively,  to  the  amount  they  subscribed ;  and  that 
therefore  appellant's  recourse  is  against  the  individual  de- 
linquents only.     The  court  below  seems  to  have  so  held. 

We  do  not  concur  as  to  this  limitation  of  the  remedy. 
The  contract  on  one  part,  whether  joint  or  several,  was 
made  by  a  body  of  persons  contemplating  their  own  incor- 
poration and  expressly  agreeing  to  effect  it.  They  were  to  be 
incorporated  when  their  subscriptions  should  amount  to  the 
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price  of  the  factory  and  before  any  part  of  that  price  should 
become  due,  and  were  accordingly  so  incorporated.  While 
they,  in  terms,  agreed  to  pay  it,  it  was  expressly  understood 
and  provided  that  they  were  to  receive  stock  of  the  com- 
pany to  the  amount  of  the  respective  subscriptions,  and  be 
liable  for  no  more.  It  necessarily  followed  that  the  price 
was  to  be  paid  out  of  those  subscriptions.  In  other  words, 
they  were  to  pay  their  subscriptions,  not  to  Davis  &  Kankin 
as  individual  debtors  for  the  factory,  but  to  the  corporation 
for  their  respective  shares  of  its  stock,  and  the  corporation 
was  to  pay  Davis  &  Rankin  for  the  factory.  If  any  have 
in  fact  paid  appellant  directly,  whether  in  cash  or  note,  they 
must  be  presumed  to  have  done  so  for  the  corporation,  at  its 
instance  and  request.  If  any  have  not  paid,  either  to  ap- 
pellant or  the  corporation,  they  are  delinquent  to  the  cor- 
poration, which  could  have  enforced  payment  in  its  own 
name.  Whitsitt  v.  The  Trustees,  etc.,  110  111.  234,  and  cases 
there  cited.  Davis  &  Rankin  agreed  to  build  on  this  un- 
derstanding. The  identical  subscribers  became  the  incor- 
porators, and  therefore  as  a  corporation  had  full  notice  of 
this  arrangement  and  understanding  when  it  accepted  the 
building  intended  for  it.  We  think  it  was  equitably  bound 
for  the  unpaid  balance  of  the  price,  and  was  properly  made 
defendant  herein. 

By  this  proceeding  appellant  is  not  seeking  to  enforce 
any  individual  liability  against  the  subscribers  who  have 
paid  their  subscriptions  in  full. 

For  the  reasons  stated  the  decree  will  be  reversed  and 
the  cause  remanded  with  directions  to  render  one  in  accord- 
ance with  the  prayer  of  the  bill. 


Cleveland^  Cincinnati^  Chicago  &  St.  Louis  Ry.  Co.  t. 

James  A.  Butler. 

1.  Ordinary  Care— Bwrden  of  Shounng,— The  burden  is  upon  the 
plaintiff,  when  seeking  recovery  for  an  injury  caused  by  the  mere  neg- 
hgence  of  the  defendant,  to  show  that  he  exercised  ordinary  care.  Such 
care  on  the  plaintiffs  part  is  essential  to  a  recov^y. 
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2.  Instructions — Taking  the  Question  of  Ordinary  Care  from  the 
Jury. — An  instruction  which  takes  from  the  jury  the  issue  as  to  whether 
the  plaintiff  in  an  action  for  personal  injuries  was  at  the  time  of  the 
alleged  injury  in  the  exercise  of  ordinary  care,  is  erroneous. 

Memorandnm. — ^Action  for  personal  injuries.  In  the  Circuit  Court  of 
McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Dec- 
laration in  case;  plea  of  not  guilty;  trial  hy  jury;  verdict  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  May 
term,  1894.    Reversed  and  remanded.    Opinion  filed  October  29,  1894. 

Gere  &  Philbrick,  attorneys  for  appellant;  John  T.  Dye 
and  F.  Y.  Hamilton,  of  counsel. 

J.  E.  Pollock  and  A.  J.  Barr,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

The  appellee  was  a  brakeman  and  acting  in  that  capacity 
on  a  freight  train  of  appellant. 

The  train  left  Bloomington  late  at  night,  and  on  account 
of  the  grade  at  a  point  a  mile  or  so  from  the  city  it  became 
necessary  to  cut  the  train  in  two.  The  first  section  was 
placed  on  a  side  track  and  the  engine  went  back  for  the 
other  part.  In  doing  so  it  had  to  cross  a  cattle  guard.  The 
appellee  stood  on  a  step  at  the  rear  of  the  tender,  and  he 
claims  that  because  of  the  exti'aordinary  width  of  the  engine 
and  tender  his  feet  came  in  contact  with  the  wing  fence 
extending  from  the  cattle  guard,  and  losing  his  footing,  but 
retaining  his  grasp  on  the  "  hand  hold,"  he  was  dragged 
some  distance  before  the  engine  could  be  stopped,  and  thus 
received  the  injuries  complained  of,  for  which  he  recovered, 
in  this  action,  a  judgment  for  $1,000. 

The  alleged  negligence  of  the  appellant  was  in  providing 
an  engine  and  tender  too  wide  to  pass  between  the  Aving 
fences  of  the  cattle  guard  with  safety.  The  appellee  alleged 
in  his  declaration  that  it  was  necessary  for  him  to  stand 
where  he  did  in  discharging  his  duty  as  a  brakeman,  and 
that  in  so  doing  he  acted  with  due  care  and  caution. 

He  also  averred  that  he  was  not  aware  of  the  unusual 
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width  of  the  engine  and  that  it  was  the  duty  of  the  api>el- 
lant  to  notify  him  of  the  fact.  It  was  a  controverted  and 
very  important  question  whether  appellee,  in  riding  on  the 
step,  was  exercising  ordinary  care. 

The  appellant  insisted  that  the  step  was  placed  there  for 
the  purpose  of  getting  access  to  the  tool  box  in  the  rear  of 
the  tender  but  not  for  the  purpose  of  standing  on  when  the 
engine  was  in  motion,  and  that  it  was  dangerous  as  well  as 
unnecessary  to  do  so,  while  the  appellee  insisted  that  it  was 
there  for  all  purposes,  and  that  it  is  customary,  convenient 
and  proper  for  a  brakeraan  to  stand  there  when  switching. 
Therefore,  conceding  that  where  an  engine  of  unusual 
width  is  placed  in  the  service,  the  employe  is  entitled  to 
notice,  so  that  he  may  guard  against  such  danger  as  here 
disclosed.  The  pivotal  question  is  whether  he  used  ordinary 
care  in  standing  where  he  did. 

We  think  the  second  and  third  instructions  given  for  the 
appellee  were  so  framed  as  to  assume  that  it  was  proper  for 
him  to  ride  on  the  step. 

The  expressions  found  therein  as  to  "due  and  proper 
care,"  and  "  due  care  and  caution,"  on  his  part  do  not  obviate 
the  obje3tion,  for  they  are  in  such  connection  as  merely  to 
qualify  "  the  discharge  of  his  duties  as  a  brakeman "  in  a 
general  way,  leaving  it  as  the  clear  im]>lication  that  in  the 
course  of  such  discharge  of  duty  he  might  properly  ride  on 
the  step  as  he  did.  The  issue  should  have  been  left  to  the 
jury,  and  they  should  have  been  required  to  determine 
whether  to  do  so  was  to  use  ordinary  care,  all  the  circum- 
stances being  considered.  The  vice  in  these  instructions  is 
not  corrected  by  others  given  on  either  side. 

The  fourth  instruction  given  for  appellee  was  as  follows : 

"The  court  instructs  the  jury  that  even  if  you  believe 
from  the  evidence  that  the  plaintiff  was  guilty  of  some  neg- 
ligence in  riding  on  the  steps  of  the  tender,  still  this  will 
not  prevent  a  recovery  in  this  case,  if  you  further  believe 
from  the  evidence  that  the  negligence  of  the  plaintiflf  was 
slight  as  compared  with  the  negligence  of  the  defendant, 
and  that  the  negligence  of  the  defendant  was  gross." 
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This  is  not  a  correct  legal  proposition  as  to  the  doctrine 
of  comparative  negligence. 

The  burden  always  rests  upon  the  plaintiff  when  seeking 
recovery  for  an  injury^  caused  by  the  mere  negligence  of  the 
defendant  to  show  that  he  exercised  oixiinary  care.  Such 
care  on  his  part  is  essential  to  recovery. 

In  the  present  instance  he  may  not  have  used  such  care, 
and  yet  by  the  terms  of  this  instruction  he  would  not  be 
barred  of  recovery. 

Hence  the  instruction  is  clearly  erroneous.  C,  B.  &  Q. 
E.  E.  Co.  V.  Johnson,  103  111.  517;  Willard  v.  Swansen,  126 
111.  381. 

The  only  question  is  whether  the  fault  is  cured  by  other 
instructions. 

As  already  noticed,  the  second  and  third  for  appellee  refer 
to  his  duty  in  this  respect  in  a  general  way,  and  upon  the 
authority  of  the  case  last  cited,  and  of  others  since  decided, 
it  might  perhaps  be  held  that  the  judgment  should  not  be 
reversed  for  this  cause  alone,  if  those  instructions  were  free 
from  fault  in  other  respects,  but  it  is  illogical  to  hold  that 
the  omission  in  one  instruction  is  supplied  by  an  expression 
found  in  another  which  should  have  been  refused  because 
otherwise  defective.  The  judgment  will  be  reversed  and 
the  cause  remanded. 


John  Workman  y.  William  S.  Dodd. 

1.  EvnoENCE — Tickets  of  Deposit, — A  ticket  of  deposit  is  competent 
testimony  tending,  in  connection  with  other  evidence,  to  show  that  a 
person  has  deposited  in  a  hank,  money  to  he  credited  to  another;  hut  of 
itself,  such  ticket  does  not  necessarily  tend  to  prove  that  the  money  de- 
posited was  the  property  of  the  person  making  the  deposit. 

Memorandum.— -Assumpsit  on  open  accounts.  In  the  Circuit  Court  of 
Sangamon  County;  the  Hon.  Robert  B.  SmsLET,  Judge,  presiding. 
Declaration,  common  counts;  pleas,  general  issue  andset-oflP;  trial  by  jury, 
verdict  and  judgment  for  plaintiff;  appeal  by  defendant.    Heard  in  tliis 
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court  at  the  Maj  term,  1894.    Reversed  and  remanded.    Opinion  filed 
October  29,  1894. 

W.    L.  Gkoss  and    CoNKLiNa  &  Geout,  attorneys  for 
ap|)ellant. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellee. 

Mb.  Justice  Boggs  delivekfd  the  opinion  of  the  Coubt. 

The  parties  hereto,  neighboring  farmers  in  Sangamon 
county,  had  many  business  transactions  and  dealings  during 
^  the  years  1887-8-9  and  '90.  Upon  these  unsettled  demands 
each  claimed  a  balance  due  from  the  other.  The  appellee 
instituted  assumpsit  to  recover  the  balance  due  him,  as  he 
alleged^nd  upon  a  hearing  before  a  jury  obtained  a  verdict 
and  judgment  in  his  favor  from  which  this  appeal  is  prose- 
cuted. The  principal  contention  arose  over  certain  bank 
checks  and  moneys  deposited  at  different  times  by  the  appel- 
lee in  the  State  National  Bank  of  Springfield,  to  the  credit 
of  the  appellant.  Appellee  claimed  and  testified  that  he 
loaned  the  fund  so  deposited  to  the  appellant  to  be  repaid 
with  interest,  and  deposited  it  in  the  bank  to  appellant's 
credit  by  his  direction.  Appellant  denied  this,  and  insisted 
and  testified  that  the  deposits  were  of  his  checks  and 
moneys  which  he  sent  by  the  appellee  to  the  bank  to  be 
deposited  to  his  credit.  This  issue  was  sharply  ai\d  clearly 
drawn.  The  testimony  bearing  upon  it  was  conflicting  and 
in  part  directly  contradictory.  That  in  behalf  of  either  of 
the  parties  standing  alone  would  have  sufficiently  supported 
a  finding  in  his  favor.  In  such  state  of  case  it  is  familiar 
law  that  the  instructions  of  the  court  upon  the  issue  must 
be  accurate. 

We  think  the  first  instruction  given  in  behalf  of  appellee 

and  which  was  directed  exclusively  to  this  contention  fatally 

erroneous.     The  appellee  introduced  deposit  tickets  made 

out  and  left  with  the  bank  when  the  deposits  in  question 

,   wei'e  made,  of  one  of  which  the  following  is  a  true  copy: 
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State  National  Bank. 

Springfielp,  III.,  1-14,  18S7. 

DEPOSITED   BY   JOHN   WORKMAN. 


Gold 

Silver ;. . .  .Far $  86  15 

Currency ; Far 285  00 

Checks ; Waverly 90  00 

;....  Illinois 91  60 

:....K .- 188  YO 


$741  45 

.Less  Cash 60  00 

By 

W.S.  Dodd 


.Total $681  45 


The  other  tickets  were  the  same,  except  in  so  far  as  the 
description  of  the  items  deposited,  differed.  As  to  these 
tickets  the  court  instructed  the  jury  as  follows : 

"  The  court  instructs  the  jury  that  the  deposit  tickets  in 
evidence  showing  deposits  of  plaintifif  to  the  credit  of 
defendant  are  prima  facie  proof  that  the  plaintiff  depos- 
ited the  money  and  checks  specified  therein  to  the  credit  of 
the  defendant,  and  plaintiff  is  entitled  to  credit  for  such 
money  and  checks,  unless  the  evidence  shows  that  such 
money  or  checks  were  the  property  of  the  defendant  at  the 
time  such  deposits  were  made."  The  tickets  were  compe- 
tent testimony,  tending,  in  connection  with  other  testimony, 
to  show  that  the  appellee  delivered  to  the  bank  money  and 
checks  to  be  credited  to  the  appellant,  but  of  themselves  did 
not  tend  to  prove  that  the  funds  deposited  were  the  prop- 
erty of  the  appellee.  All  that  appeared  upon  any  of  the 
tickets,  independent  of  other  proof,  was  as  consistent  with 
the  view  that  the  funds  deposited  belonged  to  the  appel- 
lant, and  that  he  sent  them  by  the  appellee  to  the  bank  to  be 
deposited,  as  with  the  claim  of  the  appellee  that  be  loaned 
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the  checks  and  money  to  the  appellant  and  deposited  them 
in  the  bank  because  directed  to  do  so  by  the  borrower. 
Which  of  these  conflicting  views  was  established,  depended, 
not  upon  the  facts  disclosed  by  the  tickets,  but  upon  other 
testimony,  which,  as  we  have  said,  was  directly  contradict- 
ory. Hence  it  was  erroneous  to  advise  the  jury,  as  did  the 
instruction,  that  the  tickets  established  prima  facie  that  the 
appellee  was  entitled  to  credit  as  against  the  appellant  for 
the  moneys  and  checks  deposited,  and  should  be  so  credited 
by  the  jury  unless  proof  in  behalf  of  the  appellant  overcome 
^Mc\\  prima  facie  case. 

The  prejudicial  effect  of  the  instruction  can  not,  we  think, 
be  doubted,  and  because  it  was  given  the  judgment  must  be, 
and  is,  reversed.    Reversed  and  remanded. 


Springfield  Consolidated  Railway  Go.  t.  Thomas  Flynn. 

1.  Instructions— /S/iouZd  Not  Invite  the  Jury  to  Disregard  the  Isgtte. 
— An  instruction,  the  direct  influence  of  which  is  to  invite  the  jury  to 
disregard  the  question  whether  a  preponderance  of  the  evidence  sup- 
ports a  charge  of  negligence  in  the  declaration,  and  to  return  a  verdict 
predicated  upon  the  act  of  a  party  as  to  which  no  charge  is  made  or 
issue  pending^  for  the  determination  of  the  jury,  is  erroneous. 

2.  Common  Carriers — Liability  for  the  Acts  of  Passengers, — A  com- 
mon carrier  of  passengers  is  not  liable  for  the  acts  of  one  passenger 
a^^ainst  another,  upon  the  ground  alone  that  the  act  was  done  in  the 
presence  of  an  agent  of  the  carrier,  and  that  such  agent  knew  that  the 
act  was  done. 

Hemorandam. — Action  for  personal  injuries.  In  the  Circuit  Court  of 
Sangamon  County;  the  Hon.  Jacob  Fouke,  Judge,  presiding.  Declara- 
tion in  case;  plea,  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  May  term, 
1894.    Reversed  and  remanded.     Opinion  filed  October  29,  1894. 

Wilson  &  Warren,  and  Palmer,  Shutt  &  Dennan,  attor- 
neys for  appellant. 

Connolly  &  Mather,  attorneys  for  appellee. 
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Mb.  Justice  Bogg8  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  in  the  sum  of  $4,000, 
rendered  in  an  action  on  the  case  against  the  appellant  com- 
pany as  damages  for  a  personal  injury  sustained  by  the  ap- 
pellee while  a  passenger  upon  one  of  appellant's  cars  in  the 
city  of  Springfield.  The  declaration  contained  two  counts ; 
in  the  first  it  is  charged  that  appellee  was  a  passenger  on 
one  of  appellant's  cars,  and  that  the  servants  and  agents  of 
the  appellant  willfully,  forcibly,  violently  and  negligently 
pushed  another  passenger  against  him  in  such  manner  as  to 
forcibly  and  violently  throw  him  from  the  car  to  the  ground, 
while  the  car  was  in  motion,  whereby  his  left  leg  was 
broken,  etc.  The  second  charges  that  the  appellant,  by  its 
servants  and  agents,  willfully,  forcibly,  violently  and  negli- 
gently forced  and  threw  the  appellee  from  the  car  to  and 
upon  the  ground,  whereby  his  leg  was  broken,  etc.  The 
specific  acts  of  negligence  charged  in  these  counts,  or  one  of 
them,  must  have  been  established  by  the  evidence,  in  order 
to  maintain  the  judgment.  It  appeared  from  the  testimony, 
practically  without  dispute,  that  the  appallee  and  his  brother- 
in-law,  one  Thomas  Connolly,  boarded  a  street  car  on  ap- 
pellant's line  at  the  corner  of  Second  and  Monroe  streets,  in 
Springfield,  intending  to  ride  to  the  city  limits ;  both  had 
been  indulging  in  intoxicating  liquor,  and  Connolly  was  con- 
siderably under  its  influence.  They  declined  to  take  seats 
in  the  car  where  other  passengers,  both  male  and  female, 
were  riding,  but  persisted  in  standing  upon  the  rear  plat- 
form. After  the  car  had  proceeded  but  a  short  distance  on 
its  route  Connolly  became  boisterous  and  disorderly  and  in- 
dulged in  profane  and  obscene  language  in  a  loud  tone  of 
voice.  The  conductor  rebuked  him  several  times  without 
effect,  and  at  length  requested  the  appellee  to  induce  him  to 
be  quiet,  which  provoked  him  to  a  renewed  outbreak  of 
profanity  and  obscenity,  whereupon  the  conductor  told  ap- 
pellee that  he  would  remove  Connolly  from  the  car  at  the 
next  stopping  place  if  such  misconduct  continued.  Connolly 
declared,  with  an  oath,  that  no  conductor  could  put  him  off, 
and  continued  his  disorderly  course.    When  the  car  reached 
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the  next  street  crossing  the  conductor  laid  hold  upon  Con- 
nolly for  the  purpose  of  putting  him  oflf  the  car.  That  Con- 
nolly ought  to  have  been  removed  is  undeniable.  He  resisted, 
but  the  conductor  pulled  him  from  the  car,  and  the  appellee 
came  to  the  ground  with  him  and  had  his  leg  broken.  How 
and  why  the  appellee  left  or  was  forced  from  the  car,  was 
the  subject  of  the  only  substantial  conflict  in  the  whole  tes- 
timony. As  to  that  the  appellee  testified  as  follows: 
"  Smith,  the  conductor,  caught  hold  of  Connolly  and  began 
to  pull  him  from  .the  dashboard,  and  tried  to  shove  him  off, 
and  shoved  him  against  me,  and  shoved  both  of  us  off.  He 
and  McGlassen  (a  passenger),  I  suppose  both  of  them.  They 
shoved  us  off  and  I  got  my  leg  broken."  McGlassen  tes- 
tified that  "  the  conductor  got  upon  the  step  of  the  car, 
caught  hold  of  Connolly,  who  was  upon  the  platform,  and 
attempted  to  pull  him  off  the  car ;  that  the  appellee  drew 
back  his  arm  to  strike  the  conductor ;  that  he  (the  witness) 
caught  the  appellee  to  prevent  him  from  hitting  the  con- 
ductor, and  pulled  him  back  toward  the  door  of  the  car; 
that  the  appellee  broke  away  from  him  and  caught  Connolly 
or  in  some  way  fell  off  with  him."  The  conductor  (Smith) 
testified  that  he  got  upon  the  step,  seized  Connolly  and 
pulled  him  from  the  car ;  that  something  seemed  to  be  hold- 
ing Connolly  back,  and  that  finally  the  appellee  came  to  the 
ground  with  him.  Here  we  find  the  testimony  of  two  wit- 
nesses in  conflict  with  that  of  the  appellee.  The  evidence 
of  the  two  seems  to  establish  the  fact  to  be  that  the  ap- 
pellee voluntarily  engaged  in  an  effort  to  assist  Connolly  in 
maintaining  his  position  on  the  platform ;  that  he  attempt^l 
to  assault  the  conductor  in  the  effort  and  failing  in  this  be- 
cause of  the  intervention  of  McGlassen  caught  hold  of  Con- 
nolly in  order  to  hold  him  upon  the  car,  and  both  went  off 
together  in  the  struggle.  If  such  was  the  true  state  of  the 
case,  no  one  would  contend  that  either  count  of  the  decla- 
ration was  supported  by  the  proof,  or  that  any  right  of  re- 
covery existed.  It  may  be  argued  that  the  testimony  of 
the  appellee  was  accepted  by  the  jury  as  entitled  to  more 
weight  than  that  of  the  conductor  and  McGlassen,  and  that 
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it  sufficiently  sustained  the  plaintiffs  case  as  stated  in  the 
first  count,  i.  e.,  that  the  ^conductor  forcibly  and  violently 
pushed  Connolly  against  the  appellee,  and  thereby  threw  him 
from  the  car.  Without  conceding  that  we  should  or  would 
regard  the  jury  as  warranted  in  so  accepting  and  giving 
such  great  weio^ht  to  the  testimony  of  the  appellee,  it  is  only 
necessary  to  say  tliat  the  jury  were  not  left  free  by  the  in- 
structions of  the  court  to  rest  their  verdict  upon  such  a  solu- 
tion of  the  conflicting  testimony.  Instruction  No.  1,  given 
at  the  request  of  the  appellee,  is  as  follows :  "  It  is  the  duty 
of  a  street  railway  company  not  only  to  use  all  reasonable 
means  to  protect  its  passengers  from  the  violence  and  mis- 
conduct of  its  own  servants,  but  also  to  protect  them  from 
the  assaults  and  violence  of  the  other  passengers,  and  if  the 
jury  should  find  from  the  evidence  that  while  the  conductor 
of  the  car  was  engaged  in  removing  another  passenger  from 
the  car,  another  person  who  was  a  passenger,  pushed  or 
pulle<l,  or  shoved  the  plaintiff  in  the  way  of  the  passenger 
being  so  removed,  in  the  presence  of  and  with  the  knowledge 
of  the  conductor,  and  the  conductor  could,  by  the  exercise 
of  reasonable  diligence,  have  avoided  the  injury,  and  that 
thereby  the  plaintiff,  while  using  due  care  for  his  own  safety, 
received  the  injuries  complained  of,  then  you  should  find  the 
defendant  guilty,  and  assess  the  plaintiff's  damages  at  such 
sum  as  will  compensate  him  for  expenses  incurred  in  being 
healed  (if  you  find  such  expenses  proven),  and  as  will  com- 
pensate him  for  any  injuries  you  find  proven,  or  for  any 
pain  or  suffering  proven  to  have  been  endured."  The  direct 
influence  of  this  instruction  was  to  invite  the  jury  to  disre- 
gard the  question  whether  a  preponderance  of  the  evidence 
so  supported  the  charge  made  in  either  count  of  the  decla- 
ration, and  to  return  a  verdict  predicated,  not  upon  the 
alleged  negligence  of  the  agents  and  servants  of  the  appel- 
lants, as  charged  in  each  count  of  the  declaration,  but  upon 
the  act  of  a  passenger,  as  to  which  no  charge  was  made  and 
no  issue  pending  for  determination  by  the  jury. 

Furthermore,  we  know  of  no  authoritv  and  none  has  been 
cited  holding  a  common  carrier  liable  for  the  acts  of  one 
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passenger  against  another  passenger  upon  the  ground  alone 
that  the  act  was  done  in  the  presence  of  an  agent  of  the 
carrier  and  that  such  agent  knew  that  the  act  was  done. 
Again,  we  think  there  was  no  proof  upon  which  to  base  the 
intimations  found  in  the  instruction  that  McGlassen,  the 
passenger,  pushed  or  shoved  the  appellee  in  the  way  of  Con- 
nolly as  he  was  being  removed  by  the  conductor,  or  that  the 
conductor  had  any  knowledge  whatever  of  any  acts  of  Mc- 
Glassen in  connection  with  the  appellee.  For  either  of  the 
reasons  suggested  this  instruction  ought  not  have  I>een 
given.  We  find  nothing  in  the  evidence  other  than  that 
which  has  been  referred  to,  tending  to  support  the  testi- 
mony of  the  appellee,  that  the  conductor  or  any  agent  or 
servant  of  the  company  pushed  or  shoved  him  from  the  car 
or  pushed  or  forced  another  passenger  against  him,  thereby 
causing  him  to  fall  from  the  car.  Nor  is  the  evidence  suf- 
ficient to  convince  the  minds  of  his  counsel,  that  his  version 
of  the  manner  of  the  injury  ought  to  be  accepted.  On  page 
five  of  their  brief,  appellee's  counsel  quote  the  testimony  of 
Miss  Tilly  Dorr,  who  was  a  passenger  at  the  time,  as  fol- 
lows— "  We  had  got  upon  or  turned  on  Governor  street  be^ 
fore  the  car  stopped,  and  the  conductor  got  hold  of  (>on- 
noUy  and  pulled  him,  and  stepped  down  on  the  ground,  and 
Connolly  got  hold  of  Flynn.  The  conductor  pulled  Con- 
nolly off.  I  could  not  tell  how  CJonnoUy  got  hold  of 
Flynn,"  and  say  :  "  Here  is  the  explanation  of  how  Flynn 
(the  api^Uee)  got  off  the  car.  *  *  *  She  says  Connolly 
had  hold  of  Flynn,  when  the  conductor  was  pulling  Con^ 
noUy  off;  naturally,  he  would  grab  Flynn  or  anything  to 
hold  himself  on  the  car.  This  we  say,  accounts  for  Flynn 
going  off  the  car,  and  why  such  force  was  used  as  caused 
such  an  injury." 

If  in  this  view  counsel  are  correct,  then  liability  upon  the 
part  of  the  company  could  only  be  established  by  showing 
that  Connolly,  in  endeavoring  to  resist-  the  efforts  of  the 
conductor  to  remove  him  from  the  car,  caught  hold  of 
Flynn,  and  that  the  conductor  knew  this,  and  having  such 
knowledge,  recklessly  or  negligently  pulled  both  together 
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from  the  cur.  No  such  negligence  or  wrong  is  alleged  in 
either  count  of  the  declaration,  no  such  theory  of  recovery 
was  presented  to  the  jury  by  any  of  the  instructions,  and  it 
can  not  be  resorted  to  for  the  first  time,  to  sustain  the 
judgment  in  this  court.  A  careful  consideration  of  all  the 
evidence  in  the  case  has  not  impressed  us  favorably  as  to  the 
right  of  the  appellee  to  recover  upon  the  merits.  If  he 
received  his  fall  from  the  car  under  the  circumstances  de- 
tailed by  the  conductor  and  McGlassen,  the  injury  conse- 
quent thereupon  must  be  attributed  largely  to  his  own  un- 
justifiable conduct.  For  the  reason  that  the  truth  as  to  this 
controlling  controversy  does  not  seem  to  have  been  deter- 
mined by  the  jury,  and  because  of  the  errors  pointed  out  in 
instruction  No.  1,  heretofore  set  out,  the  judgment  must  be 
and  is  reversed  and  the  cause  remanded. 


Charles  Razor  v.  Joseph  Kinsey.  ^55     eo5 

198b  *144 

1 .  Assault  and  Battery — A  t  Common  Tjxw  and  by  Statute.  —By  the 
common  law,  as  well  as  by  our  statutory  definition,  an  assault  and  bat- 
tery is  a  successful  attempt  to  commit  violence  to  the  pei-son  of  another, 
and  necessarily  intentional. 

2.  Trespass — Intention  an  Essential  ^temenf.— Willfulness  or  in- 
tention on  the  part  of  a  person  to  do  an  injury  to  the  person  of  another 
is  essential  to  the  establishment  of  liability,  in  an  action  of  trespass 
for  an  assault  and  battery.  There  may  be  trespass  to  the  person  and 
liability  for  actual  damages,  without  intention  to  commit  it,  but  not  an 
assault  and  battery. 

3.  ACTION  OF  Trespass— /nfewf ion  the  Oist  of  the  Action. — In  an  ac- 
tion of  trespass  for  an  assault  and  battery  to  instruct  the  jury  that  for 
direct  injuries  to  a  person  by  a  force  put  in  motion  by  or  in  cliarge  of 
another,  the  latter  is  liable  in  a  civil  action  for  assault  and  battery  to 
the  person  injured  for  aU  the  actual  damages  caused  to  him  thereby, 
though  unintentional  and  without  negligence  on  the  part  of  such  other 
person,  is  error. 

Memorantlam. — Trespass.  In  the  Circuit  Court  of  McLean  County; 
the  Hon.  Thoma^s  F.  Tipton,  Judge,  presiding.  Declaration  for  an  as- 
sault and  bat  tary;  plea,  g antral  issue;  trial  by  jury;  verdict  and  judg- 
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ment  for  plain tifif;  appeal  by  defendant  Heard  in  this  aourt  at  the 
May  term,  1894.  Revereed  and  remanded.  Opinion  filed  October  29, 
1894. 

Appellant's  Brief,  Fifer  &  Phillips  and  George  W.  Her- 

RioK,  Attorneys. 

An  assault  and  battery  is  said  to  be  a  fighting,  against  the 
'will  of  the  party  assailed.  A  battery  is  defined  as  an  actual 
infliction  of  violence  on  the  person,  or  an  unlawful,  that  is, 
an  angry,  rude,  insolent,  or  revengeful  touching  of  the  per- 
son.    Billiard  on  Torts  (3d  Ed.)  181,  Sees.  8  and  9. 

^^  The  intention  to  do  harm  is  of  the  essence  of  an  assault." 
2  Greenleaf  8  Ev.,  Sec.  83. 

Battery  is  defined  to  be  the  unlawful  beating  of  another 
for  which  the  remedy  is,  as  for  assault,  by  action  of  tres- 
pass vi  et  armis.     3  Blackstone's  Com.,  121. 

An  action  for  assault  and  battery  does  not  lie  unless  the 
defendant  was  in  fault  or  intended  to  commit  a  wrong.  1 
Himara"on  Torts7i82r^ 

It  was  erroneous  to  instruct  the  jury  that  Kinsey  could 
recover  upon  any  other  ground  than  for  a  willful  injury. 
Such  a  burden  he  assumed  in  his  declaration,  and  as  he 
made  his  bed  so  must  he  lie  in  it.  The  proposition  is  ele- 
mentary, and  scarcely  requires  the  citation  of  authorities 
for  its  support.    But  authorities  in  abundance  are  at  hand. 

Where  negligence  is  counted  upon,  it  becomes  the  gist  of 
the  action,  and  must  be  alleged  in  the  declaration.  2  Thomp. 
on  Neg.,  1246. 

The  plaintiff  is  not  permitted  to  prove  any  other  or  dif- 
ferent negligence  than  that  which  he  alleges  in  his  declara- 
tion. T.  W.  &  W.  Ry.  Co.  V.  Foss,  88  111.  551;  Camp  Point 
Mfg.  Co.  V.  Ballou,  71  111.  417;  W.,  St.  L.  &  P.  Ey.  Co.  v. 
Fenton,  12  111.  App.  417. 

In  Illinois,  if  a  party  seeks  to  recover  for  negligence,  the 
burden  is  upon  him,  not  only  to  allege  and  prove  the  neg- 
ligence of  the  defendant,  but  also  to  show  the  exercise  of 
due  care  on  his  own  part.  Kepperley  v.  Ramsden,  83  111. 
354;  I.  &  St.  L.  R.  R.  v.  Evans,  88  111.  63;  Aurora  Branch 
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K.  R.  Co.  V.  Grimes,  13  111.  585;  Ortmayer  v.  Johnson,  45 
111.  469. 

Appellee's  Brief,  Howell,  Neville  &  Litstdley,  Attorneys. 

The  action  of  trespass  lies  for  any  forcible  injury  result- 
ing immediately  from  some  act  of  the  defendant,  whether 
the  injury  or  the  act  was  intentional  or  not.  Baker  v. 
Painter,  16  111!  103;  Amick  v.  O'Hara,  6  Blackf.  (Ind.)  258; 
James  v.  Caldwell,  7  Terger  (Tenn.)  38;  Cole  v.  Fisher,  11 
Mass.  137;  Atchison  v.  Dullam,  16  Brad.  42;  Chitty's  Plead- 
ing, .171-125-126;  Underwood  v.  Hewson,  Strange  (Eng.) 
596. 

Where  the  defendant  driving  his  carriage  6n  the  wrong 
side  of  the  road  Avhen  it  was  dark,  by  accident 'drove 
against  plaintiff's  carriage,  it  was  holden  that  the  injury 
which  the  plaintiff  has  sustained,  having  been  immediate, 
trespass  might  be  maintained.  Chitty's  Pleading,  127; 
Cooley  on  Torts,  440. 

Where  a  person,  in  doing  an  unlawful  act,  commits  a  tres- 
pass to  the  person  of  another,  the  defense  of  even  unavoid- 
able accident  is  no  excuse.     Paxton  v.  Boyer,  67  111.  132. 

Mit.  Justice  Pleasants  delivered  the  opinion  of  the 

COLTRT. 

By  this  suit  in  trespass  for  assault  and  battery,  appellee 
recovered  judgment  on  a  verdict  against  appellant  for 
$2,500.  A  new  trial  having  been  denied  and  exceptions 
taken,  defendant  brings  the  record  here  by  appeal  and  asks 
a  reversal  of  the  judgment  for  errors  assigned  upon  the 
action  of  the  court. 

The  declaration  is  in  two  counts,  in  each  of  which  the 
alleged  trespass  is  charged  to  have  been  committed  willfully. 

It  appears  that  the  parties  married  sisters  and  occupied 
neighboring  farms,  but  were  quite  unfriendly-^had  come  to 
blows  more  than  a  year  before,  and  had  not  been  on  speak- 
ing terms  since.  Appellee  lived  about  three  and  a  half 
miles  west  of  L^roy,  appellant  about  three-quarters  of  a 
mile  east  of  him  on  the  same  highway.    Their  mother-in- 
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law,  Mrs.  Vanwinkle,  lived  an  eighth  of  a  mile  west  of 
appellee.  On  the  16th  of  November,  1892,  appellant  took 
his  daughter  in  his  road  cart  to  the  school  house,  a  little 
west  of  Mrs.  Vanwinkle' s.  On  his  return  he  stopped  there 
and  had  a  few  moments  conversation  with  her.  As  he  was 
leaving,  appellee  drove  out  of  his  gate  in  his  cart  and  saw 
him  coming.  When  he  turned  east  on  the  road,  appellant 
was  about  one  hundred  and  iBfty  yards  behind  him.  Ap- 
pellee was  driving  a  five-year-old  mare — a.  "  common  goer  " 
— in  a  moderate  trot,  and  appellant  a  three-year-old  colt, 
somewhat  fractious  and  a  "good  mover."  He  was  going 
enough  faster  to  overtake  appellee  a  little  over  a  quarter  of 
a  mile  east  of  the  latter's  residence,  where  he  pulled  his 
horse  to  the  left,  as  if  to  pass  him;  but  his  right  wheel  ran 
inside  of  appellee's  left  and  struck  the  axle.  Appellant's 
cart  was  upset,  he  thrown  out,  his  hold  of  the  lines  broken, 
and  the  horse  with  the  cart  ran  home.  Appellee's  horse 
turned  or  whirled  or  pranced  around  for  a  few  moments, 
and  then  ran  north  without  its  driver,  jumping  the  hedge, 
about  three  feet  high,  that  fenced  the  highway,  and  there 
clearing  itself  from  the  cart.  Both  of  the  men  were  con- 
siderably hurt — appellee  by  far  the  most.  Besides  cuts 
and  bruises,  of  which  he  had  much  the  largest  share,  his 
leg  was  obliquely  broken  just  above  the  ankle. 

Further  particulars  were  stated  by  him,  as  follows: 
"As  I  started  out,  Kazor  was  starting  from  my  mother-in- 
law's;  I  glanced  up  and  saw  him,  and  that  was  the  only 
time  I  looked  back.  I  drove  east;  got  just  beyond  my  east 
corner  when  I  heard  him  cross  the  bridge;  thought  he  was 
going  pretty  fast  *  *  *  heard  his  horse  running  *  *  * 
it  was  a  good  wide  road — as  good  on  the  right  or  left  as 
where  I  was,  any  more  than  I  was  in  the  beaten  track.  I 
didn't  look  back;  stood  straight  in  the  road;  didn't  move 
right  pr  left,  and  on  he  came  and  ran  right  on  to  the  left 
wheel,  right  by  me.  It  dumped  him  off,  opposite  my 
horse's  head  and  made  my  horse  turn  around  and  move  off, 
probably  ten  feet.  He  jumped  up  and  said,  '  D — ^n  you, 
you  stopped  here  on  purpose;  G-d  d — n  you,  I  have  had  it 
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in  for  you,'  and  he  grabbed  me  around  the  neck  and  said, 
'  G-d  d — n  you,  I  will  kill  you  right  here,'  and  he  swung 
me  back  and  pounded  me  in  the  face;  he  jumped  on  to  me, 
and  he  was  on  my  back  with  my  foot  in  the  cart,  and 
caught  me  in  the  throat  and  let  me  have  it  in  the  face.  I 
don't  know  Avhat  way  my  horse  was.  After  he  had  beaten 
rae,  my  foot  dropped  out  of  the  cart.  As  soon  as  it  dropped 
out  I  knew  just  enough  to  get  out  of  there,  so  I  made 
an  effort  to  turn  over.  *  *  *  As  I  turned,  my  leg  broke 
off  and  ran  into  the  flesh.  He  was  on  my  back.  As  I 
turned  over  on  my  elbow^s  and  knees,  I  said,  ^  Get  off  and 
let  me  alone — ^my  leg  is  broke.'  He  still  had  hold  of  ray 
throat.  I  saw  somebody's  legs  by  me.  It  was  Curt  Kazor. 
He  said,  '  Charlie,  let  him  alone.'  He  said,  '  G--d  d — n  him, 
I  have  got  him  now;  I  will  kill  him.'  Curt  finally  per- 
suaded him  to  let  me  alone.  I  turned  over,  and  my  little 
boy  and  wife  came  up.  She  says,  'What  is  the  matter 
here? '  I  pointed  to  Razor  and  said,  '  He  done  it;  he  done 
it  all.'  She  says  to  him,  *  Ain't  you  ashamed  ? '  He  says, 
'  Not  a  word  out  of  you,  G-d  d — n  jj^ou;  for  two  cents, 
woman  or  no  woman,  d — n  you,  I  would  blow  your  brains 
out.'  He  threw  his  hands  back  as  if  he  was  going  to  get  a 
revolver.  My  little  girl  said,  '  Oh,  my  papa.'  He  says, 
'  Yes,  your  papa;  for  two  cents  I  would  kick  his  brains  out 
and  finish  it  while  I  am  at  it.'  " 

Very  widely  and  radically  different  is  the  account  given 
by  appellant.  After  mentioning  his  stop  at  his  mother-in- 
law's,  he  proceeds :  "  I  then  started  down  the  road  toward 
home.  I  was  going  home;  had  got  about  ten  rods  or  such 
'  a  matter,  when  Kinsey  pulled  out  ahead  of  me.  *  *  *  j 
was  trotting  my  horse  and  my  whip  came  out  of  the  whip 
socket.  I  checked  up,  went  back  and  got  the  whip.  When 
I  drove  back  the  colt  would  rear  up.  I  hit  it  a  couple  of 
cuts  with  the  whip  because  it  reared  up.  I  didn't  whip  it 
to  make  it  run.  I  did  not  run  my  horse.  I  did  not  go  out 
of  a  trot  at  all.  I  gained  on  Kinsey.  Up  to  within  a  hun- 
dred yards  he  kept  looking  back  over  his  shoulder.  I  pulled 
to  the  left.    He  pulled  his  horse  off  toward  mine,  and  the 
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wheel  caught.  While  I  was  pulling  my  horse  to  the  left  1 
was  still  gaining  on  him.  I  would  have  passed  him  if  he 
had  given  me  a  chance.  He  pulled  his  horse  up  all  of  a  suil- 
den  and  caught  my  wheel.  1  had  pulled  my  horse  to  the 
left  to  pull  out  of  the  way  of  him.  I  couldn't  do  it.  It 
S3ems  he  was  pulling  toward  me.  I  couldn't  get  around. 
He  checked  his  horse  suddenly,  and  caught  my  cart  wheel. 
I  went  right  over  my  horse — right  in  front  of  him.  When 
I  fell  my  lines  broke  loose  from  my  hands.  I  fell  on  the 
left  side  of  head  and  hip.  Couldn't  tell  where  my  horse 
went,  I  was  so  dazed.  My  wife  came  and  said  the  horse 
had  come  home.  I  fell  on  my  left  side  and  the  cart  wheel 
struck  me  at  the  butt  of  the  ear.  I  have  been  deaf  ever 
since." 

After  describing  his  injuries,  he  proceeds :  "  My  brother 
Curt  came  to  me  before  I  got  up.  When  Curt  helped  me 
up  I  saw  Kinsey  lying  on  the  ground.  I  hadn't  seen  any- 
thing previous  to  that.  I  thought  I  heard  a  horse  going 
around  over  the  road.  When  I  got  up  Kinsey's  horse  had 
gone  over  the  hedge.  There  was  nothing  said  except  that 
after  his  wife  came  and  the  little  boy,  and  my  wife  and 
mother,  there  was  some  talk  about  a  revolver — Kinsey  said 
he  understood  I  was  carrying  a  revolver  for  him.  I  told 
him  to  come  and  examine  me  if  he  thought  I  had  any 
weapon.  I  had  no  conversation  with  Kinsey's  wife  till  my 
wife  came.  Our  wives  began  to  talk  about  matters.  Can't 
tell  just  what  they  did  say.  I  did  not  threaten  Mrs.  Kinsey 
or  call  her  names.  I  made  no  threats.  I  did  not  go  up  to 
Kinsey  apd  pull  him  out  of  his  cart.  I  did  not  strike  Kin- 
sey. I  never  touched  him.  I  did  not  abuse  him  in  any 
way.  *  *  *  I  did  not  hear  Cashner  say  anything  to  me. 
I  don't  know  anything  tliat  was  said.  My  head  was  hurting 
me  so  where  I  was  hit  with  the  cart  that  I  don't  remember 
anything  that  was  said.  I  didn't  explain  to  anybody  how  it 
occurred." 

The  only  other  eye  witness  of  the  collision  and  its  imme- 
diate antecedents  was  Curtis  Razor,  a  brother  of  appellant, 
who  was  husking  corn  in  a  field  south  of  and  adjoining  the 
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highway,  about  twenty  com  rows  distant  and  twenty  steps 
west  of  the  point  of  collision.  He  says  the  noise  of  the 
horses'  feet  coming  down  the  road  first  attracted  his  atten- 
tion, and  he  stepped  out  to  see  who  it  was.  They  wero 
coming  in  a  pretty  fast  trot.  His  brother's  horse  was  at  no 
time  running,  but  was  gaining  on  Kinsey,  who  looked  back 
once,  when  liazor  was  about  forty  feet  behind  him.  His 
statement  is :  "  When  Charley  Razor  went  to  go  round 
him  Kinsey  pulled  his  horse  toward  m}''  brother  *  *  * 
and  jerked  up  on  the  lines  suddenly.  When  he  did  that 
Charlie's  cart  struck  Kinsey's.  It  threw  Charlife  over  his 
horse  as  far  as  his  lines  would  let  him  in  front  of  his  horse. 
His  cart  upset,  his  lap  robe  and  blankets  scattered  over  the 
ground,  and  his  horse  ran  away.  Kinsey's  horse  wheeled 
around  suddenly  and  violently  and  threw  him  off  on  the 
right  side.  His  foot  caught,  but  I  couldn't  tell  how  it 
caught.  His  horse  kei)t  wheeling  with  him,  and  turned  to 
the  south  and  went  clear  around  the  road.  Kinsey  was 
holding  on  to  his  horse.  His  head  and  the  upper  part  of 
his  body  was  on  the  ground  at  that  time,  and  his  foot  was 
fast  in  the  cart.  I  ran  over  there  and  tried  to  get  through 
the  hedge — started  over  as  quick  as  the  striking  took  place. 
The  hedge  is  about  three  feet  high.  When  I  got  over  there 
I  went  to  Kinsey.  He  told  me  his  mare  had  broke  his  leg. 
At  that  time  his  mare  had  run  through  the  hedge  and  left 
the  cart  in  it.  Then  I  went  over  to  Charlie.  He  was  Ivinxr 
about  thirty  feet  from  Kinsey,  in  the  road.  He  had  not  at 
that  time  arisen  from  the  ground  at  all.  I  took  hold  of  him 
by  the  arm  and  helped  him  up.  He  seemed  to  be  somewhat 
dazed.  I  saw  blood  on  his  face  and  he  limped."  He  stated 
that  Kinsey  fell  out  when  his  horse  turned  suddenly  around; 
that  he  saw  him  fall  backward,  with  his  foot  caught  some- 
how in  the  cart;  that  his  face  got  beaten  up  the  way  it 
was  on  the  weeds  and  by  his  holding  on  to  the  lines;  that  his 
brother  did  not  go  up  to  Kinsey  before  the  little  boy  came 
nor  within  fifteen  feet  of  him,  nor  say  anything  to  Mrs. 
Kinsey  that  was  "  out  of  the  way; "  that  he  did  not  at  any 
time  strike  Kinsey  or  attempt  to  strike  him,  or  threaten  to 
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strike  him  or  do  him  any  bodily  injury;  that  witness  did  not 
tell  him  to  let  Kinsey  alone  or  that  he  had  given  him  enough. 
In  short,  he  contradicted  Kinsey  and  corroborated  his 
brother  on  all  the  material  points  of  difference  between 
them.  Razor  walked  home,  half  a  mile,  assisted  by  his  wife, 
mother  and  another  brother,  while  Curtis  helped  Kinsey 
into  his  (Curtis')  wagon  and  hauled  him  home. 

There  was  considerable  testimony  respecting  alleged  inci- 
dents of  minor  importance  but  claimed  to  have  some  bearing 
on  the  main  question,*as  to  which  also  there  was  direct  con- 
flict and  mutual  contradictions  which  are  as  irreconcilable 
as  that  of  the  eve  witnesses  of  the  alleo^ed  assault  and  bat- 
tery.  From  all  of  which  it  fully  appears  that  while  the 
forcible  collision  of  the  carts  and  some  damage  to  that 
of  plaintiff  as  its  immediate  effect  were  conceded,  the  de- 
fense, earnestly  urged  and  strongly  supported  by  positive 
evidence  was,  that  such  collision  was  not  only  unintentional 
on  the  part  of  the  defendant,  but  that  he  positively  intended 
and  endeavored  to  avoid  it  and  would  have  avoided  it  but 
for  the  fault  of  the  plaintiff,  and  that  all  the  injuries  to  his 
person  were  ^also  caused  by  such  collision  and  attributable 
to  his  own  wrong. 

The  first  instruction  given  for  plaintiff  was  as  follows : 
"  The  court  instructs  you  that  if  you  believe  from  the  evi- 
dence that  the  defendant  forcibly  ran  his  cart  against  the 
plaintiff's  cart,  in  which  the  plaintiff  was  sitting,  and  thereby 
injured  said  cart  and  caused  plaintiff's  horse  hitched  to  said 
cart  to  run  away,  and  thereby  the  plaintiff  received  injuries 
which  are  the  immediate  result  of  said  act  of  the  defendant 
i  in  running  his  cart  against  plaintiff's  cart,  then  you  should 
find  your  verdict  in  favor  of  plaintiff,  even  though  you 
should  believe  from  the  evidence  that  defendant's  act  in  run- 
ning against  the  plaintiff's  cart  was  unintentional." 

This  instruction  seems  to  go  upon  the  hypothesis  that  all 
the  injuries  to  the  person,  as  well  as  to  the  cart  of  plaintiff, 
were  directly  caused  by  the  "  forcible  "  running  of  defend- 
ant's cart  against  plaintiff's,  and  declares  the  law  in  such  case 
to  be  that  the  defendant  is  liable  in  this  action,  for  all  actual 
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damages  so  caused,  ^^ftn  altb^ngh  thfi  rnllifiinn  wnn  nnintfn 
tional  andjyi^^^"ti  roqniring4htit  the  jury  should  find  that 
it  occurred  in  the  doing  of  an  unlawful  act,  or  of  a  lawful  one 
in  a  negligent  manner.  The  third  was,  ^^'l^he  court  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  defend- 
ant forcibljj;,droye  his  cart  against  the  cart  of  plaintiff,  and 
thereby  caused  the  plaintiff  to  be  injured,  then  the  jury 
should  find  the  issues  for  the  plaintiff  and  assess  his  dam- 
ages at  such  sum  as  the  jury  may  find  from  the  evidence  he 
has  sustained  by  reason  of  such  injury;"  that  is,  manifestly, 
such  as  he  has  actuallv  sustained.  The  second  and  fifth  alike 
authorize  the  finding  of  vindictive  damages  if  the  jury 
"  believe  from  the  evidence  that  such  assault  was  willful." 

Defendant's  second  modified  instruction  as  asked,  told  the 
jury  that  the  declaration  counted  upon  an  assault  and  beat- 
ing, and  if  they  were  '"  not  convinced  by  a  preponderance  of 
the  evidence,  that  defendant,  Razor,  did  beat,  strike  or  abuse 
the  plaintiff  in  manner  and  form  as  stated,"  etc.,  their  ver- 
dict should  be  "  not  guilty."  But  the  court,  after  the  name 
of  ihe  defendant,  interpolated  the  words  "  purposely,  or  for- 
cibly, ran  against  plaintiff,  or  that  he,"  and  gave  it  as  so 
modified. 

Thus  the  court,  expressly  and  by  implication,  in  instruc- 
tions on  both  sides,  modifying  defendant's,  for  that  purpose 
or  to  that  effect,  held  that  for  direct  injuries  to  a  person  by 
a  force  put  in  motion  by  or  in  charge  of  another,  the  latter 
is  liable  in  a  civil  action  for  assault  and  battery  to  the  per- 
son so  injured,  for  all  the  actual  damages  caused  to  him 
thereby,  though  unintentional  and  without  .Joegligence  on 
the  part  of  the  defendant.  ^  | 

We  hold  that  this  is  directly  against  the  law,  as  declared 
by  the  Supreme  Court  in  Paxton  v.  Boyer,  67  111.  132,  and 
the  authorities  there  cited  with  approval;  Morris  v.  Piatt, 
32  Conn.  75;  Brown  v.  Kendall,  6  Cushing  202;  2  Greenl. 
on  Ev.,  Sees.  85,  9i.  As  already  stated,  the  declaration 
in  each  count  alleged  a  trespass  to  the  person,  by  assault 
and  battery  of  the  plaintiff.  By  the  common  law  as  well 
ajs  by  our  statutory  definitioUj  an  assault  and  battery  is  a 
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successful  attempt  to  commit  violence  to  the  person,  and 
necessarily  intentional.  In  Wescott  v.  Arbuckle,  12  Brad. 
580,  the  court  say :  "A  battery  is  defined  to  be '  the  willful 
touching  of  the  person  of  another  by  the  aggressor  or  by 
some  substance  put  in  motion  by  him;^'  citing  Waterman  on 
Trespass,  Sec.  146;  3  Black^s  Comm.,  120;  Bacon's  Abridg- 
ment, title,  Assault  and  Battery.  In  Home  v.  Mandlebaum, 
13  Id.  609,  it  was  said :  "  The  injury  was  not  only  direct 
and  immediate,  but  was  inflicted  by  the  defendant  by  a  will- 
ful act  of  force,  or  in  other  words,  intentionally.  Every 
essential  ingredient  of  a  trespass  to  the  person  of  the  child, 
and  of  the  action  of  trespass,  is  here  present."  Citing  Per- 
cival  V.  Hickey,  18  Johns.  257;  Cadwell  v.  Farrell,  28  111. 
438;  1  Chit.  PL,  128.  And  further:  '*  It  was  not  necessary 
in  order  to  constitute  an  assault  and  batterv.  that  the 
defendant  below  should  have  touched  the  child  with  his 
hands  or  other  part  of  his  person.  It  is  enough  that  he  will- 
fully set  a  force  in  motion,  which  caused  the  injury  as  an 
immediate  result; "  citing  many  authorities.  Willfulness,  or 
intention  on  the  part  of  \he  defendant  to  do  the  injury  to 
the  person  of  the  party  injured,  is  held  to  be  essential  to  the 
establishment  of  liability  of  the  defendant  in  an  action  of 
trespass  for  an  assault  and  battery,  and  malice  or  wanton- 
ness besides,  to  an  allowance  for  vindictive  damages.  There! 
may  be  trespass  to  the  person  and  liability  for  the  actual! 
^-  '•  damage,  without  intention  to  commit  it,  but  not  an  assault 
*  and  battery. 

For  aught  that  this  record  discloses,  the  jury  may  have 
believed  the  testimony  of  the  defendant  and  Curtis  Razor, 
rather  than  that  of  the  plaintiff,  and  found  that  all  of  the 
injuries  to  plaintiff  w^ere  due  solely  to  the  collision  of  the 
carts,  and  that  this  was  unintentional  on  the  part  of  defend- 
ant; but,  under  the  instructions  given,  that  having  put  in 
motion  and  been  in  charge  of  the  force  that  caused  it,  it  was 
his  misfortune  that  he  was  unable  to  control  it,  which  he 
must  bear,  and  pay  the  damage  resulting  to  plaintiff;  that 
the  amount  found  was  only  a  fair  compensation  for  his  in- 
juries; and  that,  had  they  been  instructed  that  there  could 
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be  no  rightful  recovery  in  this  action  for  such  unintentional 
injury,  they  would  have  found  for  the  defendant. 

Other  questions  are  somewhat  discussed  in  the  arguments, 
which,  however,  in  another  trial,  in  view  of  this  opinion, 
are  not  likely  to  arise.  The  error  above  indicated  is  the  one 
mainly  relied  on,  and  for  that  error  the  judgment  will  be 
reversed  and  the  cause  remanded. 


C.  C.  Brown,  Assignee  of  George  W,  Chatterton  and  N. 
H.  Bidgely  &  Co.,  v.  The  John  Church  Go. 

1.  Sale— A  Consignment  to  an  Agent  is  Not  a  Sale  to  Him, — ^The 
court  states  the  contract  and  holda  that  it  did  not  constitute  a  sale  of 
the  goods  consigned  under  it,  but  that  the  ^consignee  held  them  as  the 
agent  of  the  consignor. 

Memorandum. — ^Proceedings  under  the  act  providing  for  assignments 
for  the  benefit  of  creditors.  Appeal  from  an  order  of  the  County  Court 
of  Sangamon  County;  the  Hon  Georoe  W.  Murray,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term.  1894,  and  aiflrmed.  Opinion  filed 
October  29,  1894. 

Statement  op  the  Case. 

The  contest  in  this  case  arose  over  the  ownership  of 
certain  pianos  which  Chatterton  received  from  the  John 
Church  Co.,  under  the  terms  and  conditions  of  the  following 
instrument : 

The  John  CnrRCH  Co. 

Dear  Sirs : — I  agree  to  take  on  assignment  your  pianos, 
such  as  described  in  your  catalogues,  and  sell  them  on  the 
following  conditions,  in  consideration  of  my  having  the 
agency  for  the  sale  of  said  instruments  in  the  following 
counties  in  Illinois,  viz.:  Bro^vn,Cass,  Christian,  south  two- 
thirds  of  DeWitt,  Logan,  Macoupin,  Mason,  Menard,  Mo'^t- 
goraery,  Morgan,  Sangamon  and  Scott. 

First.    I  hereby  agree  that  all  pianos  that  are  now,  or 
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shall  hereafter  be,  furnished  me  by  you,  are  to  be  held  upon 
consi<?nraent  and  sale  for  your  benefit. 

Second.  All  money,  notes,  or  other  property  received  by 
the  sale  of  any  piano,  shall  belong  to  you  until  settlement 
is  made  therefor,  and  all  notes  taken  upon  any  such  sale 
shall  be  made  payable  to  you. 

Third.  Upon  any  sale  being  made,  the  same  shall  im- 
mediately be  accounted  for,  and  all  money  and  notes  taken 
upon  such  sale  shall  be  paid  and  made  over  to  you,  and  I 
agree  to  guarantee  the  payment  of  all  notes  so  taken  in 
writing  upon  the  back  of  such  notes. 

Fourth.  The  right  of  instructing  as  to  the  terms  upon 
which  sales  are  to  be  made,  and  the  manner  of  securing  de- 
ferred payments,  is  reserved  to  you. 

Fifth.  Upon  your  demand,  or  that  of  your  agent,  I  will 
deliver  as  you  may  direct,  free  of  charge  or  expense  of  any 
kind  to  you,  any  and  all  said  goods  remaining  unsold  at  the 
time  of  said  demand. 

Sixth.  I  will  order  from  you  and  make  a  specialty  of 
your  goods;  and  I  will  not  order  stock  or  instruments  for 
w'hich  there  is  not  a  reasonable  prospect  of  immediate  sale; 
and  to  secure  performance  of  this  agreement  I  consent  that 
all  goods  returned  shall  be  passed  to  my  credit  at  ninety  per 
cent  of  the  original  bill;  the  balance  (ten  per  cent)  being 
deducted  for  depreciation  and  shop-wear  of  goo<ls,  and  the 
ten  per  cent  so  deducted  I  agree  to  pay  to  you  in  cash. 

Seventh.     On  the  first  of  each  month  1  will  send  you  a 

report  of  all  instruments  received,  sold  and  on  hand,  and 

will  not  expect  orders  to  be  accepted  and  filled  while  such 

report  is  over-due. 

Signature,  Geo.  W.  Chatterton. 

Witness,  Address,  Springfield,  111. 

E.  P.  CnuRcn.  Date,  June  10,  '93. 

In  consideration  of  the  premises  and  $1.00,  a  receipt  of 
which  is  hereby  acknowledged,  the  undersigned  guarantees 
to  The  John  Church  Co.  the  faithful  performance  of  the 
agreements  mentioned  in  the  above  instrument,  by  the 
party  whose  signature  is  hereunto  fixed. 
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Instructions  to  Agents. 

The  instruments  selected  by  agents  will  be  assigned  to 
them  by  The  John  Church  Co.,  on  four  months'  time  at  the 
following  prices  from  factory  : 

Everett  pianos;  10-190,  oak  10-200;  11-195,  oak  11-205; 
12-200,  13-210,  17-220,  lS-327;  fancy  cases  $15  more;  Eb. 
20-380,  Mah.  and  oak,  20-405.  Harvard,  B,  170,  omit, 
Wal.  or  Mah.  B,  175.    Open  or  closed  panels  for  both  styles. 

After  four  months  from  date  of  consignment,  agents  are 
required  to  pay  interest  at  rate  of  seven  per  cent  per  annum 
on  all  stock  held  thereafter  until  sold  or  returned  to  The 
John  Church  Co. 

If  agents  send  cash  in  full  settlement  to  the  John  Church 
Co.  for  any  pianos  so  consigned.  The  John  Church  Co. 
will  give  discounts  as  follows  for  the  same :  S20  discount 
for  cash  in  four  months  from  date  of  consignment. 

The  amount  of  notes  sent  in  for  settlement  for  any  piano, 
must  be  at  least  twenty-five  per  cent  in  excess  of  invoice 
price  of  instrument  for  which  they  have  been  taken;  other- 
wise agents  must  send  the  difference  in  cash  to  The  John 
Church  Co. 

All  notes  and  contracts  to  be  at  all  times  subject  to  the 
approval  of  The  John  Church  Co.,  before  being  accepted 
by  them,  and  must  bear  interest  at  seven  per  cent. 

Upon  all  sales  made  upon  the  installment  plan,  according 
to  these  instructions,  agents  may  retain  the  first  cash  pay- 
ment, provided  it  does  not  exceed  three-fourths  (f)  of  their 
entire  commission  on  the  sale,  but  the  balance  taken  on  such 
sale  must  be  sufficient  to  cover  invoice  price  and  twenty- 
five  per  cent  excess;  The  John  Church  Co.  to  receive  the 
next  and  all  consecutive  payments  until  they  have  received 
the  full  amount  of  invoice  price  with  interest  and  deduc- 
tions (if  any),  at  which  time  agents  will  be  entitled  to  re- 
ceive the  remaining  unpaid  notes  in  payment  of  commis- 
sions, provided  they  are  not  otherwise  indebted  to  The 
John  Church  Co. 

If  second-hand  instruments  are  taken  in  part  payment  on 
sales,  agents  may  retain  them  as  their  property,  but  the 


618  Appellate  Courts  of  Illinois. 

Vol.  55.]  Brown  v.  John  Church  Co. 

returns  sent  to  The  John  Church  Co.  must  equal  the  invoice 
price  and  twenty-five  per  cent  excess. 
I  accept  and  agree  to  the  above  instructions. 

Geo.  W.  Chattebton. 

The  County  Court  of  Sangamon  County  held  that  Chat- 
terton  held  the  pianos  as  agent  of  the  Church  Co.  The 
appellant  insisted  that  the  contracts  constituted  a  sale  of 
the  pianos  within  the  rule  announced  in  Murch  v.  Wright, 
46  lU.  487,  and  Chickering  v.  Bastres3,  130  111.  206,  and  for 
that  reason  prosecuted  an  appeal  to  this  court. 

Patton,  Hamilton  &  Patton  and  Conkling  &  Geout,  at- 
torneys for  appellants. 

Connolly  &  Mather,  attorneys  for  appellee. 

Mb.  Justice  Bogos  dklivered  the  opinion  of  the  Court. 

The  appellants  insist  that  the  real  transaction  between 
The  John  Church  Co.  and  Chatterton  was  a  sale  of  the 
pianos,  and  that  the  written  contract  entered  into  between 
them,  though  in  form  a  consignment  of  the  pianos  for  sale, 
was  intended  to  cover  a  sale  and  preserve  a  lien  in  favor  of 
the  vendor,  for  the  purchase  price  of  the  instruments.  Ap- 
pellants do  not  contend  that  there  is  proof  in  the  record, 
outside  of  the  written  instrument,  from  which  the  transac- 
tion should  be  deemed  a  sale,  but  rest  their  contention  aloue 
upon  the  construction  of  the  agreement.  The  contract,  to 
us,  seems  to  be  a  consignment  of  pianos  for  sale,  and  not  a 
sale  of  them.  We  see  nothing  in  its  terras  and  conditions, 
or  in  the  instructions  to  agents  attached  to  it,  to  mark  the 
transaction  as  a  sale,  and  the  agreement  but  a  devise  to  pre- 
serve a  lien  for  the  purchase  price.  The  first  clause  states 
explicitly  that  the  pianos  are  held  on  consignment,  and  it  is 
not  argued  that  a  contrary  inference  is  aided  by  anything 
found  in  it.  The  second  clause  and  the  third  relate  to  the 
same  matters,  and  should  be  considered  together.  They 
simply  provide  that  each  sale  of  a  piano  shall  be  accounted  for 
as  soon  as  made,  and  that  all  moneys,  notes  or  property  re- 
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ceived  by  the  sale  shall  be  paid  over  to,  and  shall  belong  to 
The  John  Church  Co.  The  notes,  if  notes  are  taken,  to  be 
made  payable  to  the  company,  and  payments  thereof  to  be 
guaranteed  by  Chatterton,  and  that  the  Church  Co.  shall 
hold  the  entire  proceeds  of  each  sale  until  settlement  is  made 
for  the  piano  sold,  that  is,  until  the  Church  Co.  have  received 
in  cash  from  the  proceeds  of  the  sale  the  invoice  price  of 
the  pianos. 

We  see  nothing  in  this  inconsistent  with  the  position  that 
the  instruments  were  to  be  sold  by  Chatterton  as  the  agent 
of  the  Church  Co.  It  is  suggested  that  under  these  pro- 
visions the  supposed  agent  receives  no  compensation  or 
commission,  which  is  supposed  to  indicate  that  the  goods 
were  not  sold  by  an  agent. 

It  is  clear  from  a  consideration  of  the  contract,  and  the 
instructions  to  agents  attached  to,  and  forming  a  part  of  it, 
that  Chatterton's  compensation  was  the  excess  that  he 
might  be  able  to  obtain  by  the  sale  of  any  piano  above  the 
invoice  price  thereof.  The  clause  under  consideration  places 
the  entire  proceeds  of  each  sale  in  the  possession  of  the 
Church  Company,  as  its  property,  until  the  invoice  price 
should  be  realized  by  them  therefrom;  The  effect  and  pur- 
pose of  this  was  to  allow  the  Church  Company  to  obtain 
the  portion  due  it  before  the  agent  could  receive  his  com- 
mission to  give  it  priority  in  point  of  time  of  payment  and 
to  devote  the  proceeds,  if  necessary,  whoUy  to  that  purpose, 
leaving  the  balance,  whether  little  or  much,  to  the  agent. 
Nothing  in  all  this  indicates  a  sale  as  we  view  the  matter. 
The  appellants  make  no  criticism  of  the  fourth  clause,  but 
as  to  the  fifth,  say  that  it  was  wholly  unnecessary,  if  the 
transaction  was  a  bailment  as  a  consignor  for  sale  only, 
would  have  no  occasion  to  contract  for  the  right  to  demand 
and  receive  back  unsold  goods.  It  is  usual  to  fix  by  the 
terins  of  an  agreement  the  time  for  which  it  shall  be  in 
force.  Without  such  a  special  agreement  in  such  a  transac- 
tion as  the  one  at  bar,  we  would  not  be  inclined  to  hold  that 
the  consignor  might  withdraw  his  goods  from  sale  at  pleas- 
ure.   Beasonable  notice  of  an  intention  so  to  do  should  be 
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required  in  the  absence  of  a  fixed  period  for  the  termination 
of  such  a  business  undertaking,  as  these  parties  were  en- 
gaged in.  It  was  therefore  entirely  proper  to  stipulate,  as 
was  done  by  the  fifth  clause,  that  the  consignor  might  with- 
draw his  goods  from  sale  at  will.  It  is  argued  that  the 
sixth  clause  shows  that  the  contract  was  a  sale  and  was  in- 
sert-ed  in  order  to  provide  a  way  to  get  the  goods  back  with 
payment  in  cash  for  any  depreciation  in  case  Chatterton 
should  fall  into  financial  straits.  We  do  not  think  so,  but 
think  the  clause  was  inserted  because  the  Church  Company 
wished  to  have  Chatterton  give  the  business  of  selling  its 
pianos  especial  attention,  and  yet  did  not  desire  to  furnish 
him  with  a  larger  stock  of  pianos  than  should  be  reasonably 
required  nor  to  allow  him  to  keep  unsold  pianos,  which,  if 
returned,  might  be  sold  by  other  agents  at  other  points. 
One  who  replenishes  his  stock  in  trade  by  purchases  will  be 
likely  to  confine  his  orders  within  reasonable  limits,  for  he 
must  keep  and  pay  for  what  he  buys;  but  one  who  is  selling 
articles  as  an  agent  has  no  such  personal  interest  to  operate 
as  a  check  upon  him,  and,  if  free  to  do  so,  might,  in  the  hope 
of  adding  to  his  gains,  unduly  increase  his  stock,  to  the  man- 
ifest damage  and  injury  of  the  principal.  The  sixth  clause 
was  framed  to  protect  the  owners  of  the  pianos  in  this  re- 
spect and  seems  to  us  to  have  been  properly  devised  to  that 
end.  The  clause  in  the  "  Instructions  to  Agents  "  which 
binds  Chatterton  to  pay  interest  on  the  value  of  any  instru- 
ment that  he  has  had  for  four  months  until  he  returns  it,  was 
inserted  for  a  like  purpose.  It  was  intended  to  restrain  Chat- 
terton from  ordering  pianos  beyond  the  reasonably  antici- 
pated needs  of  his  trade,  and  also  operated  as  an  incentive 
to  him  to  seek  for  and  find  buyers  for  the  pianos  in  order 
that  he  might  avoid  the  payment  of  interest  upon  the 
yivoice  price  of  such  as  were  unsold,  and  further  to 
induce  him  to  return  instruments,  if  his  stock  should 
be  larger  than  the  demands  of  his  business  warranted 
or  any  instruments  not  such  in  point  of  price,  finish  or  qmU- 
ity  as  his  customers  desired  to  buy.  Appellants  contend 
that  Chatterton  had  unlimited  authoidty  to  sell  at    such 
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prices  as  he  might  see  fit  to  fix,  a  power,  as  they  argue,  con- 
sistent only  with  ownership.  We  think  that  he  had  not 
such  authority,  at  least  between  himself  and  the  Church 
Company,  though  a  bona  fide  purchaser  from  Chatterton 
might  have  been  protected.  The  provisions  of  the  contract 
are  that  the  Church  Company  was  to  receive  out  of  the 
proceeds  of  each  sale  the  invoice  price,  if  the  sale  was  not 
made  for  cash,  and  if  for  cash,  they  were  to  accept  twenty 
per  cent  discount.  Sales  were  to  be  made  at  prices  consist- 
ent with  these  provisions.  Nothing  in  the  agreement  or 
instructions  to  agents  creates  a  liability  upon  the  part  of 
Chatterton  to  pay  for  the  pianos.  lie  did  not  buy  them, 
did  not  agree  to  pay  for  them,  and  was  in  no  wise  obligated 
to  do  so.  In  the  case  of  Chickering  v.  Bastress,  130  111.  206, 
and  that  of  Peoria  Manufacturing  Co.  v.  Lyons,  Coroner, 
etc.,  55  111.  App.  41,  agreements,  similar  to  the  one  under 
consideration,  were  held  to  be  sales  of  the  property.  In 
each  of  these  cases  the  pretended  agents  were  required  to 
execute  notes  payable  to  the  principal  for  the  goods  and  to 
agree  that  the  proceeds  of  sales  should  be  applied  to  the 
payment  of  the  notes  which  remained  binding  obligations 
upon  the  makers  until  paid.  This  feature  of  the  transaction 
in  each  of  the  cases  cited,  influenced  in  a  large  degree  the 
decision  of  the  court.  In  its  facts  the  case  of  Murch  v. 
Wright,  46  111.  487,  is  not  at  all  like  the  case  at  bar.  There 
a  piano  priced  at  $700  was  delivered  to  one  denominated  a 
lessee,  who  paid  $50  on  receipt  of  the  instrument,  and  bound 
himself  to  pay  $50  each  month  thereafter  until  the  full  sum 
of  $700  should  be  paid.  The  transaction  was  held  a  sale.  In 
the  case  at  bar  Chatterton  assumed  no  liability  and  did  not, 
in  our  opinion,  become  the  owner  of  the  pianos,  but  held 
them  for  sale  for  the  John  Church  Company.  Chatterton 
was  the  owner  of  certain  other  pianos  which  he  sold  to  the 
Church  Company  during  the  time  he  was  acting  as  its  agent. 
These  pianos  were,  at  the  time  of  such  sale,  in  Chatterton's 
place  of  business,  where  were  also  the  pianos  held  by  him 
for  sale  under  the  contract  we  have  been  considerins:.  An 
agent  of  the  Church  Company  came  to  his  place  of  business 
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and  there  the  contract  of  purchase  and  sale  was  consum- 
mated, and  it  was  there  also  agreed  that  the  pianos  so  sold 
should  be  received  by  Chatterton  into  and  become  a  part  of 
the  stock  of  pianos  held  by  him  for  sale  under  the  contract 
with  the  Church  Co.  These  pianos  were  present  at  the 
time  and  place  when  and  where  the  sale  was  concluded,  and 
Avere  designated,  but  were  not  removed  from  the  place  of 
sale  and  remained  there  to  be  sold  by  Chatterton,  as  agent, 
together  with  the  other  pianos  likewise  in  his  control.  The 
good  faith  of  this  sale  is  not  attacked.  It  is,  however,  con- 
tended that  the  vendor  retained  the  possession,  and  the  sale 
was  for  that  reason  illegal  and  of  no  avail  against  creditors. 
A  change  of  the  location  or  the  passing  from  hand  to  hand 
of  the  article  sold  is  not  indispensable  to  a  valid  delivery, 
but  the  character  of  the  article,  its  bulk  and  weight,  etc., 
the  facility  with  which  it  might  be  removed  or  handled,  are 
to  be  considered.  In  the  case  at  bar  we  think  the  mere  des- 
ignation of  the  pianos  and  the  surrender  by  the  vendor  of 
all  power  of  control  over  them,  and  the  rightful  assumption 
of  such  power  by  the  vendee,  was  a  sufficient  delivery  to 
consummate  the  sale,  not  only  as  between  the  buyer  and 
seller,  but  against  creditors,  so  long  as  the  vendee  continued 
so  in  possession.  The  fact  that  the  buyer  returned  them  to 
the  possession  of  the  vendor  by  the  same  mode  of  delivery, 
may  be  a  circumstance  tending  to  show  that  the  transaction 
between  them  was  merelv  colorable,  but  'it  is  not  sufficient 
to  conclusively  brand  it  as  illegal.  Wright  v.  Grover  et  al., 
27  111.  426.  It  may  be,  and  in  this  case  was,  we  think,  satis- 
factorily explained.  The  judgment  and  order  of  the  County 
Court  is  affirmed. 


Dwelling   Honse    Insurance   Company^    of  Boston^  t. 

H.  £.  Dowdall. 

1.  Insurance — Delay  in  Furnishing  Proofs. — Where  an  insurance 
company  induces  the  insured  by  the  acts  and  conduct  of  its  acknowledged 
agents  to  delay  in  furnishing  proof  of  loss  until  the  period  fixed  by  the 
I)olicy  has  expired,  it  will  be  estopped  from  availing  itself  of  such  ob- 
jection. 
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2.  Same—  Waiver  of  Conditions — Estoppel,  — A  stipulation  in  a  policy 
of  insurance,  that  no  agent  or  other  representative  shall  have  power  to 
waive  any  provisions  or  conditions  of  the  policy,  has  no  application  where 
the  law  declares  a  waiver  by  estoppel,  because  of  the  acts  of  the  com- 
pany through  its  agents  or  representatives.  Such  estoppels  do  not  rest 
upon  the  powers  or  lack  of  power  of  the  agent  to  change  the  provisions 
of  the  policy  or  waive  any  of  its  agreements,  but  arise  in  law  because  of 
the  acts  of  the  company  through  its  agents,  acting  in  the  scope  of  their 
apparent  power  as  its  representatives. 

3.  Same — Statement  Regarding  Title  of  Property  Insured. — Where 
an  applicant  for  insurance  disclosed  truthfully  to  the  agent  of  an  insur- 
ance company,  the  facts  relating  to  his  right,  title  and  interest  in  and  to 
the  property,  but  the  written  statement  as  to  his  title  in  the  application 
was  the  conclusions  drawn  by  the  agent  from  the  facts  so  disclosed,  the 
company  will  be  precluded  from  denying  its  liability  upon  the  ground 
that  the  title  is  not  trutlif  uUy  stated  in  the  application. 

4.  VERDicnrs — Erroneous  Instructions. — ^A  verdict  supported  by  un- 
controverted  testimony  ought  not  to  be  reversed  because  the  jury  have 
been  misdirected  as  to  the  law. 

Memorandnm. — Assumpsit.  In  the  Circuit  Court  of  Greene  County; 
the  Hon.  George  W.  Herdman,  Judge,  presiding.  Declaration  on  an 
insurance  policy;  plea  of  general  issue  with  stipulation  that  all  proper 
matters  of  defense  should  be  admissible  under  it;  trial  by  jury;  verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court 
at  the  May  term,  1894,  and  affirmed.    Opinion  filed  October  29,  1894. 

Appellant's  Buief,   Harbert    &    Daley  and  Henry   T. 

Rainey,  Attorneys- 

Where  a  policy  of  insurance  contains  a  condition  that  no 
officer,  agent  or  other  representative  of  the  company  shall 
have  the  power  to  waive  any  provisions  or  conditions  of  the 
policy,  such  conditions  can  only  be  waived  in  the  manner  pre- 
scribed therein.  Cedar  Rapids  Ins.  Co.  v.  Shimp,  16  Brad. 
248;  Quinlan  v.  Prov.  Washington  Ins.  Co.  (K  Y.),  31  N.  E. 
Rep.  31 ;  Continental  Ins.  Co.  v.  Ruckman,  127  111.  365 ; 
Hankins  v.  Rockf ord  Ins.  Co.,  70  Wis.  1 ;  Cleaver  v.  Traders 
Ins.  Co.,  65  Mich.  527 ;  32  K  W.  Rep.  660 ;  Mitchell  v.  Ly- 
coming Ins.  Co.,  51  Pa.  St.  402;  Winnesheik  Ins.  Co.  v.  Halz- 
grafe,  53  111.  516 ;  Merserau  v.  Phe.  Mut.  Lf .  Ins.  Co.,  66  N. 
Y.  274. 

Appellee's  Brief,  Mark  Meyerstein,  Attorney. 
Conditions  in  a  policy  of  insurance  intended  to  work  a 
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forfeiture  and  by  which  it  is  sought  to  escape  liability,  are 
construed  strictly  against  the  insurer.  A  substantial  com- 
pliance on  the  part  of  the  assured  is  sufficient.  Aurora  Fire 
Ins.  Co.  V.  Eddy,  49  111.  106 ;  Hartford  Ins.  Co.  v.  Walsh,  54 
111.  164 ;  Andes  Ins.  Co.  v.  Shipman,  77  111.  189. 

If  the  assured  would  suffer  any  disadvantage  by  the  de- 
struction of  the  premises,  or  any  reasonable  expectation  of 
profit  be  thereby  defeated,  the  assured  may  protect  or  in- 
demnify himself  by  insurance,  and  this,  whether  he  has  or 
has  not  any  title  in  or  lien  upon  or  possession  of  the  prop- 
erty itself.  If  the  party  insured  has  any  interest  that  would 
be  injured  in  the  event  the  peril  insured  against  should  hap- 
I)en,  the  courts  will  maintain  his  policy.  Agricultural  Ins. 
Co.  V.  Clancy,  9  Brad.  140;  Shaw  v.  JEtna  Ins.  Co.,  49  Mo. 
578 ;  Flanders  on  Fire  Insurance  (2d  Ed.)  377,  378,  Sees.  1, 
2  and  3. 

An  insurable  interest  is  such  a  title  as,  if  there  should  be 
loss,  it  would  fall  upon  and  have  to  be  borne  by  the  assured. 
Rockford  Ins.  Co.  v.  Nelson,  65  111.  420. 

The  assured  is  entitled  to  recover,  where  he  has  an  insura- 
ble interest  at  the  time  the  policy  is  obtained,  and  also  at  the 
time  of  the  loss,  whether  that  interest  is  a  title  in  fee  for  life, 
or  only  merely  equitable,  the  whole  amount  of  damage  done 
to  the  property,  not  exceeding  the  amount  for  which  it  is  in- 
sured.   Andes  Ins.  Co.  v.  Fish,  71  111.  625. 

Where  the  soliciting  agent  makes  out  the  application  for 
insurance,  with  knowledge  of  the  facts,  the  company  will  be 
bound.  Rockford  Ins.  Co.  v.  Nelson,  65  111.  415 ;  Andes  Ins. 
Co.  V.  Fish,  71  111.  623 ;  L^'^coming  Ins.  Co.  v.  Jackson,  83  III. 
302. 

Where  the  assured  makes  a  full  disclosure  of  the  title  of 
the  property  to  the  soliciting  agent  of  the  insurance  com- 
pany, the  company  will  be  estopped  from  denying  its  liabil- 
ity. The  Germania  Fire  Ins.  Co.  v.  Mary  G.  McKee,  94  111. 
494. 

Mr.  Justice  Booos  delivebed  the  opinion  of  the  Court. 
This  case  was  before  us  at  a  former  term.    We  then  re- 
versed a  judgment  against  the  insurance  company,  for  rea. 
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sons  given  in  the  opinion  found  in  49  App.,  page  33,  and 
remanded  the  case.  This  is  an  appeal  from  a  second  judg- 
ment against  the  appellant  company.  Reversal  is  asked 
upon  three  grounds :  1.  That  proofs  of  loss  were  not  for- 
warded to  the  company  within  the  time  stipulated  in  the 
policy.  2.  That  the  court  erred  in  giving  instructions  five 
and  six,  in  behalf  of  the  appellee.  3.  That  appellee  did 
not  have  such  title  to  the  prop^^rty  as  the  policy  required. 
The  policy  provided  that  the  insured  should  give  immediate 
notice  in  writing  of  a  loss  by  fire,  and  within  thirty  days 
after  such  loss,  should  render  a  statement  to  the  company, 
signed  and  sworn  to  by  the  insured,  stating  the  knowledge 
of  the  insured  as  to  the  time,  origin  and  circumstances  of 
the  fire;  the  interest  of  the  insured  in  the  property  de- 
stroyed or  damaged  by  fire;  the  cash  value  thereof;  the 
amount  of  loss  thereon  ;  all  incumbrance,  if  any ;  other  in. 
surance,  if  any;  changes  in  title,  etc.,  if  any;  how  occupied, 
etc.;  to  which  should  be  annexed  a  certificate  of  the  nearest 
magistrate,  to  the  loss,  and  his  opinion  whether  the  insured 
had  sustained  his  loss  honestly,  etc.  The  property  insured 
— a  barn — was  burned  October  8, 1890.  The  appellee  noti- 
fied the  appellant  company  in  writing  on  the  next  day  after 
the  fire,  and  asked  that  an  adjuster  be  sent  to  adjust  the 
loss.  The  company,  by  letter  dated  October  24th,  acknowl- 
edged receipt  of  such  notice,  and  advised  the  appellee  that 
its  special  agent  would  visit  the  scene  of  the  fire  for  the 
purpose  of  ascertaining  the  extent  of  the  damage^  ^'  but  for 
no  other  purpose,  neither  he  nor  any  local  agent  having 
anv  authority  to  waive  or  extend  any  of  the  conditions 
of  the  policy."  The  appellee  testified  that  Mr.  Ira  Smith, 
an  agent  of  the  company,  came  to  see  her  within  thirty  days 
after  the  fire,  represented  that  he  was  the  adjuster  of  the 
company,  and  had  come  to  settle  the  loss;  that  he  looked  at 
the  ruins,  called  on  her  and  her  son  to  give  him  proof  of  the 
loss,  asked  them  many  questions  about  the  barn  and  its  con- 
tents, and  the  fire,  put  their  answers  to  such  down  in  writ- 
ing, and  called  on  Mr.  Furgerson,  a  liveryman,  to  know  if 
the  answers  were  correct  afi  to  prices  of  hay,  corn  and  oats 

Vol,  LV  40 
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that  was  burned,  and  after  completing  the  writing  and  con- 
sulting with  Mr.  Furgerson,  offered  to  pay  her  $400  in  full 
of  her  loss,  which  she  declined  to  accept,  and  the  agent  went 
away.  This  testimony  was  not  controverted.  Nothing 
further  occurred  until  December  20th,  whenap]»ellee's  coun- 
sel addressed  a  letter  to  the  company  regarding  her  claim. 
The  company,  under  date  of  December  22d,  replied,  denying 
liability  upon  several  grounds,  among  others,  that  proofs  of 
loss,  required  by  the  policy,  had  irot  been  furnished.  Proofs 
of  loss  in  due  form  were  then  prepared  and  transmitted  to 
the  company,  accompanied  by  a  letter  insisting  that  the 
company  had  received  sufficient  proofs  of  the  loss,  etc. 
This,  however,  was  more  than  thirty  days  after  the  fire. 
The  agent  of  the  company. who  visited  the  appellee, 
assumed  to  have  power  to  adjust  and  pay  the  loss.  He 
obtained  and  reduced  to  writing,  the  information  required 
in  formal  proofs  of  loss,  and  his  conduct  was  such  as  to 
warrant  the  assured  in  believing  that  liability  to  pay  was 
conceded,  and  that  the  only  unsettled  question  w^as  the 
amount  to  be  paid.  The  assured  was  advised  by  letter  from 
the  company  that  this  agent  would  visit  her  for  the  pur- 
pose of  ascertaining  the  extent  of  the  damage.  He  dis- 
charged that  duty  by  making  a  full  investigation  of  the  loss, 
in  which  the  assured,  at  his  request,  joined.  The  natural 
tendency  of  what  he  did  and  said  while  so  acting  in  the 
scope  of  his  authority  as  agent,  was  to  leave  upon  the  mind 
of  the  assured  the  reasonable  conclusion  that  the  only  ques- 
tion unsettled  was  the  amount  of  her  loss,  and  hence,  to  in- 
duce her  to  believe  and  understand  that  it  was  not  required 
that  she  furnish  to  the  company  proof  of  loss  prepared  in 
technical  compliance  with  the  policy,  which,  if  prepared, 
would  contain  practically  the  same  information  already 
given  to  him  as  an  agent  of  the  company.  The  conduct 
and  acts  of  the  representative  of  the  company  was  such  as  to 
justly  inspire  this  belief,  and  to  explain,  and  in  our  judg- 
ment, fully  excuse  the  failure  to  present  more  formal  proofs 
of  loss  within  the  stipulated  period  of  thirty  days.  When 
advised  that  the  company  insisted  upon  proofs  in  strict 
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compliance  with  the  policy,  the  assured  immediately  com- 
plied with  the  demand.  The  only  objection  to  proofs  then 
forwarded  is  that  it  was  not  furnished  within  the  time  pre- 
scribed. We  hold  the  company  estopped  from  availing 
itself  of  this  objection,  because  the  acts  and  conduct  of  the 
accent  induced  the  delay.  The  principles  supporting  this 
ruling  are  announced  in  Bigelow  on  Estoppel,  pages  6()0- 
61-62-63-64-67;  Amer.  and  Eng.  Ency.  of  Law,  pages 
1054-55-56.  The  stipulation  in  the  policy  that  no  agent  or 
other  representative  of  the  company  shall  have  power  to 
waive  any  provisions  or  condition  of  the  policy  may  be 
effective  as  against  an  alleged  waiver  by  agreement  or  con- 
tract with  an  agent  or  representative,  but  has  no  applica- 
tion when  the  law  declares  a  waiver  by  estoppel,  because  of 
the  acts  of  the  company  through  its  agent  or  representa- 
tive. Such  estoppels  do  not  rest  upon  the  power  or  lack  of 
power  of  the  agent  to  change  the  provisions  of  the  policy 
or  waive  any  of  its  agreements,  but  arise  in  law,  because  of 
the  acts  of  the  corapanj^  through  its  agent,  acting  in  the 
scope  of  his  apparent  power  as  its  representative.  The 
second  of  appellant's  grounds  for  reversal,  questions  the  cor- 
rectness of  instruction  numbers  5  and  6,  given  in  behalf  of 
appellee.  Each  of  these  instructions  relate  to  the  necessity 
of  strict  compliance  by  the  assured  with  the  provisions  of 
the  policy  concerning  the  delivery  to  the  company  of  proofs 
uf  loss.  If  we  are  right  in  the  view  heretofore  expressed, 
that  a  waiver  or  estoi)pel  in  this  respect  was  established  by 
undisputed  testimony,  it  would  follow  that  the  verdict  was 
right,  so  far  as  that  point  Avas  concerned,  and  that  being 
true,  it  is  not  important  to  inquire  whether  the  instructions 
are  strictly  accurate.  The  verdict  being  supported  by  un- 
controverted  testimony,  ought  not  be  revei'sed,even  though 
the  jury  were  misdirected  as  to  the  law.  We  do  not,  how- 
ever, regard  the  instructions  fatally  defective.  The  re- 
maining ground  of  objection  to  the  judgment,  is,  that  the 
appellee  did  not  have  such  title  to  the  property  as  was  re]>- 
resented  in  the  written  application,  and  required  b}''  the 
provisions  of  the  policy.    It  appeared  trom  the  testimony 


628  Appellate  Courts  of  Illinois. 

Vol.  55.]  McVey  v.  Mosby. 

of  the  appellee,  which  is  undisputed,  and  moreover  fully 
corroborated  by  that  of  Mr.  J.  A.  Pike,  who  was  present  at 
the  time  that  the  application  was  drawn  by  the  soliciting 
agent  of  the  company,  that  she  disclosed  truthf uUj^  to  such 
agent  all  the  facts  relating  to  her  right,  title  and  interest  to 
the  property,  and  that  the  written  statements  as  to  her  title 
in  the  application  were  the  conclusions  drawn  by  the  agent, 
from  the  facts  so  made  known  to  him.  The  company  must, 
therefore,  be  deemed  precluded  from  denying  liability  upon 
the  ground  that  the  title  is  not  as  stated  in  the  application. 
Germania  Ins.  Co.  v.  McKee,  94  111.  494;  Phoenix  Ins.  Co. 
V.  Hart,  149  111.  513;  Germania  Fire  Ins.  Co.  v.  fleck,  125 
111.  361.  We  think  the  record  is  free  from  error  of  reversi- 
ble character.    The  judgment  must  be,  and  is,  affirmed. 


Jacob  McTey  i.  Aaron  Mosby. 

1.  YEKDicrr^— Where  the  Evidence  is  Sufficient  to  Support, — Where 
there  is  sufficient  evidence  to  Bui)port  the  verdict,  and  the  jury  have 
been  properly  instructed,  the  verdict  wiU  not  be  disturbed. 

Memorandnm. — Assumpsit.  In  the  Circuit  Court  of  Edgar  County, 
on  appeal  from  a  justice  of  the  peace;  the  Hon.  Ferdinand  Bookwaltbr, 
Judge,  presiding.  Trial  by  jury.  Heard  on  appeal  in  this  court  at  the 
May  term,  1894,  and  affirmed.    Opinion  filed  October  29,  1894. 

F.  W.  DuNDAs,  attorney  for  appellant. 
H.  S.  Tanneb,  attorney  for  appellee. 

Per  Curiam. 

In  an  action  before  a  justice  of  the  peace,  the  appellee 
recovered  a  judgment  against  the  appellant  upon  a  demand 
for  wages  as  a  laborer  upon  the  latter's  farm.  The  appel- 
lant appealed  to  the  Circuit  Court  and  there  the  appellee, 
upon  a  trial  before  a  jury,  again  prevailed,  and  the  appellant 
appealed  to  this  court.    The  testimony  produced  to  the  jury 
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was  conflicting,  and  its  weight  and  value  depended  to  some 
extent  upon  the  credit  accorded  to  the  parties  as  witnesses. 
It  is  not  complained  that  the  court  e^red  in  instructing  the 
jury  or  otherwise  in  the  course  of  the  trial.  We  have  care- 
fully considered  the  testimony  and  can  not  say  that  it  is 
insufficient  to  support  the  verdict. 

There  is  no  error  demanding  interference  upon  our  part 
with  the  conclusion  reached  by  the  jury. 

The  judgment  must  be,  and  is,  affirmed. 


Wm.  H.  Schureman  et  aL  v.  People^  etc.^  use  of  the 

Town  of  Normal. 

1.  SuBETiES— iVo<  Estopped  by  Treasurer' a  Private  Books  of  Ac- 
count.— The  official  books  of  account  and  reports  of  the  treasurer  of  a 
municipal  corporation  which  the  law  requires  him  to  keep,  and  which 
his  sureties  obUgate  themselves  he  wiU  keep,  and  which  are  public  rec- 
ords open  to  inspection  of  his  sureties,  can  not  be  challenged  for  the  first 
time  by  his  sureties  when  sued  upon  his  official  bond,  but  this  rule  does 
not  apply  to  private  books  of  account,  kept  by  such  treasurer  in  his 
individual  and  not  in  his  public  or  official  character. 

Memorandnni. — Debt  on  treasurer's  bond.  In  the  Circuit  Court  of 
McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Decla- 
ration and  plea3  of  nU  debit;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  appeal  by  defendants.  Heard  in  this  court  at  the  May  term, 
1894.    Reversed  and  remanded.    Opinion  filed  October  29,  1894. 

LiLLARD  &  "Williams  and  A.  E.  DeMange,  attorneys 
for  appellants. 

R.  L.  Fleming,  and  Welty  &  Sterling,  attorneys  for 
appellees, 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  on  the  official  bond  of  Wm.  II. 
Schureman,  town  treasurer  of  the  town  of  Normal,  against 
both  principal  and  sureties.      Schureman  was  appointed 
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treasurer  of  the  town  on  the  3d  day  of  April,  1893,  and  his 
official  bond  was  filed  and  approved  on  the  6th  day  of  the 
same  month.  He  was  at  the  time  a  banker  in  Normal,  and 
his  predecessor  in  office,  C.  B.  Parke,  kept  an  account  in  his 
bank.  On  the  2d  day  of  January,  1893,  the  town  of  Nor- 
mal, in  order  to  negotiate  a  loan  of  $1,000,  issued  and  de- 
livered to  P«trke,  then  its  treasurer,  a  town  order  of  $1,015, 
wiiich  Schureman  discounted,  and  placed  the  proceeds  to  the 
credit  of  Parke.  Schureman  rediscounted  the  order  at  the 
People's  Bank,  in  Bloomington,  and  that  institution  held  and 
was  the  owner  of  the  order  when  Schureman  was  appointed 
treasurer  on  the  3d  day  of  April,  1893.  On  the  4th  day  of 
April,  and  before  the. approval  of  his  official  bond,  Schure- 
man paid  the  amount  of  the  order  to  the  People's  Bank  and 
received  back  the  order,  and  on  the  same  day- he  paid  sis 
other  orders  drawn  by  the  town  of  Normal  on  its  treasurer, 
aggregating  the  sum  of  $72.40.  The  defendants  in  the 
court  below  sought  credit  for  these  orders  upon  the  theory 
that  Schureman  had  paid  them  after  and  in  view  of  his  ap- 
pointment as  treasurer,  and  in  anticipation  of  the  immediate 
receipt  of  funds  of  the  town.  Upon  behalf  of  the  town  it 
was  contended  that  Schureman  did  not  pay  the  orders  as 
treasurer,  but  did  so  in  compliance  with  an  agreement  al- 
leged to  have  been  made  with  Parke,  the  outgoing  treasurer, 
to  advance  money  to  him  so  far  as  needed  to  pay  orders 
presented  for  payment  during  the  continuance  of  his  term 
of  office.  This  contention  raised  an  issue  of  fact  for  the 
determination  of  the  jury  before  whom  the  cause  was  tried. 
Schureman  kept  no  official  treasurer's  record  or  account,  but 
an  account  was  opened  and  kept  upon  the  books  of  the  bank 
with  him  as  treasurer.  He  was  the  sole  proprietor  of  the 
bank.  No  reference  was  made  in  this  account  to  the  seven 
orders  in  dispute  or  either  of  them.  The  court  admitted 
this  account  in  evidence,  which  w^as  proper  to  be  done,  as  it 
tended  to  prove  the  contention  of  the  appellee,  but  we 
think  that  the  court  erred  in  ruling  that  the  correctness  of 
the  account  could  not  be  questioned  or  disputed.  The  posi- 
tion of  counsel  for  appellee  upon  this  point,  that  the  account 
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upon  the  books  of  the  bank  is  to  be  regarded  as  the  official 
account  and  record  of  the  treasurer's  office,  and  that  upon 
the  authority  of  Doll  v.  The  People,  decided  by  this  court 
(48  App.  418),  and  affirmed  by  the  Supreme  Court  (145  111. 
253),  it  can  not  be  impeached  by  his  sureties.  The  Circuit 
Court  accepted  this  as  the  correct  view  and  instructed  the 
jury  as  follows : 

2.  The  court  instructs  the  jury  that  if  they  believe,  from 
the-evidence  in  this  case,  that  W.  H.  Schureman,  one  of  the 
defendants  in  this  case,  was  the  sole  proprietor  and  manager 
of  the  "banking  firm  of  W.  H.  Schureman  &  Co.,  that  the 
accounts  of  the  said  W.  II.  Schureman,  as  treasurer  of  the 
town  of  Normal,  were  kept  in  the  books  of  said  banking  firm 
of  W.  II.  Schureman  &  Co.,  oflfered  in  evidence  in  this  case, 
then  the  law  is  that  the  defendant  in  this  case  can  not  dis- 
pute the  correctness  of  said  account  as  shown  by  said  books. 

3.  The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence  in  this  case,  that  it  was  the  duty  of  the  defend- 
ant, W.  II.  Schureman,  as  treasurer  of  the  town  of  Normal, 
to  keep  books  showing  his  account  as  such  treasurer,  and 
that  the  said  W.  H.  Schureman  was  the  sole  proprietor  and 
manager  of  the  banking  firm  of  W.  H.  Schureman  &  Co., 
that  the  accounts  of  the  said  W.  H.  Schureman,  as  treasurer 
of  the  town  of  Normal,  was  kept  in  the  books  of  said  bank- 
ing firm  of  W.  II.  Schureman  &  Co.,  oflfered  in  evidence  in 
this  case,  then  the  law  is  that  the  defendant  in  this  case  can 
not  dispute  the  correctness  of  said  account  as  shown  by  said 
books. 

Herein  we  think  the  court  erred.  The  ruling  in  the  Doll 
case  is  that  the  official  books  of  account  and  reports  of  a 
county  treasurer  which  the  law  required  him  to  keep,  and 
which  his  sureties  had  obligated  themselves  that  he  would 
keep,  and  which  were  public  recortls,  open  to  the  inspection 
of  his  sureties,  could  not  be  challenged  for  the  first  time  by 
his  sureties  when  sued  upon  the  bond.  The  account  here 
produced  in  evidence  was  a  private,  not  a  public  or  official 
one.  It  purported  to  show  only  deposits  made  by  the  treas- 
urer in  a  bank  and  payments  made  by  the  bank  therefrom. 
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It  was  kept  by  the  bank,  and  its  purpose  was  to  show  the 
state  of  accounts  between  the  treasurer  and  the  bank.  It 
was  not  open  to  the  inspection  of  the  sureties  nor  required 
to  be  kept  by  law  or  the  obligation  of  the  bond.  We  think 
the  sureties  were  not  conclusively  bound  by  it,  and  it  was 
competent  for  them  to  prove,  if  they  could,  that  Schureman 
had  paid  the  orders  in  controversy  under  circumstances 
which  entitled  him,  as  against  the  town,  to  credit  thereof. 
Proof,  pro  and  con,  upon  this  phase  of  the  case  was  admitt^, 
though  the  court,  acting  upon  the  theory  that  the  account 
appearing  upon  the  books  of  the  bank  could  not  be  ques- 
tioned, erroneously  excluded  testimony  which  tended  to 
show  that  the  orders  were  not  paid  for  Parke,  the  outgoing 
treasurer.  The  instructions  heretofore  set  out,  however,  prac- 
tically withdrew  from  the  consideration  of  the  jury  all  proof 
on  the  point  that  was  admitted  by  the  court.  Under  the 
influence  of  the  instructions  the  jury  could  but  feel  ^com- 
pelled to  consider  the  account  as  it  appeared  on  the  books  of 
the  bank  as  conclusive  against  the  treasurer  and  his  sureties, 
and  to  disregard  all  the  evidence  that  tended  to  challenge 
its  correctness.  The  verdict  and  judgment  thereon  denied 
credit  for  the  amount  of  the  orders  or  any  of  them,  and  this 
result,  it  is  manifest,  may  have  been  produced  by  the  misdi- 
rection of  the  jury  as  to  the  law.  The  judgment  must  be, 
and  is,  reversed,  and  the  cause  remanded. 


David  P.  Eetcham  et  al.  y.  Thomas  W.  Hallock  et  al. 

1.  Fraudttlent  Conveyances— i2ea«ona5te  Doubt  as  to  Good 
Faith. — In  order  to  establish  the  proposition  that  the  grantor  of  a  con- 
veyance constructively  fraudulent,  has  retained  enough  property  to  meet 
his  liabilities,  it  is  necessary  to  show  that  what  was  retained  was  abun- 
dantly ample  to  satisfy  all  creditors,  and  if  there  is  reasonable  doubt  in 
this  respect  the  conveyance  must  fall,  for  its  effect  is  to  hinder  and  delay 
creditors. 

2.  Same — The  Rule  When  They  Are  so  Constructively. — ^The  condi- 
tion of  the  grantor  must  appear  to  be  such  that  a  prudent  man  with  an  hon- 
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est  purpose  and  due  regard  for  the  rights  of  his  creditors  oould  have  made 
the  conveyance,  but  where  the  situation  is  such  that  at  best  the  property 
remaining  is  but  a  scant  protection  for  creditors,  the  conveyance  must 
be  deemed  invalid. 

Memorandnin. — In  Chancery.  Appeal  from  the  Circuit  Court  of  Coles 
County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Bill  to  set 
aside  a  fraudulent  conveyance;  dismissed  on  the  hearing;  appeal  by  com- 
plainant Heard  In  this  court  at  the  May  term,  1804.  Beversed  and 
remanded.    Opinion  filed  December  14,  1894. 

Appellants'  Brief,  F.  K.  Dunn,  Attobnet. 

The  law  does  not  allow  a  debtor  by  any  form  of  contract 
to  transfer  his  property  so  as  to  secure  for  himself  a  support 
for  life,  or  any  beneficial  use  or  interest  in  the  property,  to 
the  exclusion  of  his  creditors,  unless  at  the  time  he  retains 
property  amply  sufficient  for  the  payment  of  all  his  debts. 
Annis  v.  Boner,  86  111.  128;  Harting  v.  Jockers,  136  111.  637: 
Davidson  v.  Burke,  143  111.  139;  Moore  v.  Wood,  100  111. 
451;  Lawson  v.  Funk,  108  111.  602. 

Since  1861,  a  loan  of  money  by  the  wife  to  the  husband 
creates  a  valid  debt,  capable  of  being  enforced  against  him, 
and  he  may  prefer  the  wife  to  other  creditors  in  the  dispo- 
sition of  his  property.  Whitford  v.  Daggett,  84  111.  144; 
Tomlinson  v.  Matthews,  98  111.  178;  Payne  v.  Miller,  103 
111.442. 

An  agreement  for  a  future  support  is  a  valuable .  con- 
sideration, but  being  in  effect  a  transfer  of  property  to  the 
use  of  the  grantor,  it  will  be  insufficient  to  uphold  the  con- 
veyance, when  to  do  so  will  operate  to  the  prejudice  of  ex- 
isting creditors.     Harting  v.  Jockers,  136  111.  627. 

Insolvency,  at  the  time  of  the  rendition  of  a  judgment, 
always  raises  a  presumption  of  insolvency  at  the  time  of 
the  gift.     Bump  on  Fraudulent  Conveyances,  293,  294. 

The  party  who  sets  up  a  voluntary  conveyance  in  oppo- 
sition to  the  claims  of  pre-existing  creditors,  is  required  to 
show  that  the  means  of  the  donor,  independent  of  the  prop- 
erty convej^ed,  were  abundantly  ample  to  satisfy  all  his 
creditors.  The  inquiry  is  limited  to  the  circumstances  of 
the  donor  at  the  time  of  the  conveyance.  Bump  on  Fraud- 
ulent Conveyances,  295. 
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If,  in  the  ordinary  course  of  events,  the  donor  s  property 
turns  out  to  be  inadequate  to  the  discharge  of  his  debts,  the 
presumption  of  fraud  remains,  although  the  property  re- 
served may  have  been  deemed  originally  adequate  to  that 
purpose.  If  he  is  unable  to  meet  his  debts  in  the  ordinary 
course  prescribed  by  law  for  their  collection,  or  is  reduced 
to  that  situation  where  an  execution  against  him  would  be 
unavailing,  the  conveyance  is  void,  for  a  solvency  which  the 
law  can  not  employ  in  the  payment  of  the  debt  of  an  un- 
willing debtor,  is  not  distinguishable  by  any  valuable  differ- 
ence from  insolvency.  The  Jierm  solvency,  in  cases  of  this 
kind,  implies  as  well  the  present  ability  of  the  debtor  to  pay 
out  of  his  estate  all  his  debts,  as  also  such  attitude  of  his 
property  as  that  it  may  be  reached  and  subjected,  by  process 
of  law,  to  the  payment  of  such  debts.  The  probable,  neces- 
sary and  reasonable  demands  for  the  support  of  his  family 
must,  therefore,  be  taken  into  account  and  deducted.  The 
question  of  solvency,  moreover,  depends,  not  upon  the 
nominal  value  of  unsalable  goods,  but  upon  whether  enough 
can  be  realized  from  the  property  to  pay  his  liabilities. 
Bump  on  Fraudulent  Conveyances,  296,  297. 

Such  gift  is  never  upheld,  unless  property,  clearly  and 
beyond  doubt,  is  retained  sufficient  to  pay  all  donor's 
debts.    Crumbaugh  v.  Kugler,  2  Ohio  St.  378. 

Appellees'  Brief,  Wiley  &  Neal,  Attorneys. 

Fraud  must  be  alleged  and  proved,  and  in  order  to  set 
aside  a  contract  as  fraudulent,  it  must  appear  that  it  was  the 
intent  of  both  grantor  and  grantee  to  commit  a  fraud  against 
the  creditors  of  grantor.  Ewing  v.  Rankle,  20  III.  448; 
Myers  v.  Kinzie,  26  111.  26;  Schroeder  v.  Walsh,  220  111.  412; 
Dempsey  v.  Bo  wen,  25  111.  App.  192. 

A  voluntary  conveyance  by  a  debtor  is  not  of  itself  fraud- 
ulent. If  he  retains  enough  property  for  the  payment  of 
all  his  debts,  he  has  a  right  to  contract  for  his  support  for  a 
longer  or  shorter  period,  as  he  may  think  best.  Bump  on 
Fraudulent  Conveyances,  247;  Annis  v.-  Bonner,  86  111.  128; 
Harting  v.  Jookers,  136  111.  627. 
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Mk.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  was  a  bill  in  chancery  filed  by  the  appellants  against 
the  appellees  for  the  purpose  of  setting  aside  a  conveyance  of 
160  acres  of  land  by  Thos.  W.  Hallock,  who  was  then  the 
debtor  of  appellants,  to  his  sons,  Thos.  E.  and  William  H. 
Hallock.  This  conveyance  was  for  the  consideration  of  an 
annual  payment  of  $600  to  the  grantor  during  the  joint 
lives  of  himself  and  wife,  who  also  executed  the  deed, 
and  to  the  survivor  for  life.  It  is  conceded  the  conveyance 
is  fraudulent  in  law  unless  the  debtor  retained  sufficient 
property  for  the  payment  of  all  his  existing  indebtedness, 
but  it  is  contended  that  the  decree  dismissing  the  hill  mav 
be  sustained  on  the  ground  that  the  debtor  did  retain  enough 
for  that  purpose. 

Hence,  the  arguments  are  mainly  devoted  to  a  discus- 
sion of  the  facts  bearing  upon  this  point,  though  it  is. also 
urged  on  behalf  of  appellants  that  proof  shows  there  was  a 
fraudulent  intention  to  avoid  the  payment  of  their  debts, 
so  that  there  was  not  only  constructive  but  actual  fraud. 
The  debt  due  appellants  was  an  account  on  money  bor- 
rowed by  Thos.  W.  Hallock  from  their  mother,  Mary 
Ketcham,  who  died  some  four  years  before  the  filing  of  the 
bill,  holding  the  notes  of  said  Thos.  W.,  amounting  in  the 
aggregate  to  over  $5,000,  besides  interest.  Mrs.  Ketcham 
had  lived  for  many  years  in  the  house  of  said  Thos.  W.,  who 
was  her  brother,  and  had  paid  the  agreed  sum  of  $96  per 
year  to  Mrs.  Hallock  for  board  and  such  care  as  she  required. 
This  conveyance  was  made  about  six  months  after  her 
death.  About  two  years  later  the  appellants  (who  held  the 
notes  as  the  sole  heirs  of  their  mother),  and  Thos.  W.,  made 
a  settlement  in  which  the  amount  due  on  these  notes  was 
computed,  and  in  which  there  was  an  adjustment  of  extra 
compensation  to  Mrs.  Hallock  for  the  care  of  Mrs.  Ketcham 
during  her  last  years  when  she  was  sick  and  needed  extra 
attention,  and  the  result  was  an  allowance  of  $834  for  all 
claims  against  the  estate,  and  the  surrender  of  a  note  of  ^50 
given  by  Mrs.  Hallock  to  Mrs.  Ketcham,  and  the  execution 
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of  a  note  for  $5,000  by  Thos.  W.  Hallock,  payable  to  the 
appellants,  the  old  notes  being  surrendered. 

It  is  urged  that  while  this  debt,  as  thus  adjusted,  was 
a  valid  legal  demand,  it  is  lacking  in  equity,  for  the  reason 
that  it  consisted  mainly  of  interest  upon  money  borrowed 
many  years  before,  and  that  in  fairness  and  justice  a  greater 
allowance  should  have  been  made  for  the  care  and  support 
of  Mrs.  Ketcham. 

There  is  no  injustice  or  want  of  equity  to  be  argued  from 
the  fact  that  the  claim  is  largely  made  up  of  interest- 
Having  enjoyed  the  use  of  the  money  the  debtor  can  not 
complain,  even  in  a  court  of  equity,  on  this  account,  when  he 
has  voluntarily  adjusted  the  matter  by  giving  his  note  for 
the -balance  found  due.  Nor  is  there  occasion  for  complaint 
as  to  the  extra  allowance  for  the  care  and  support  of  Mrs. 
Ketcham.  This,  also,  was  adjusted  without  fraud  or  unfair- 
ness of  any  sort,  so  far  as  appears. 

It  follows  that  the  note  of  $5,000  must  be  treated  by  the 
court  as  it  was  treated  by  the  parties,  as  a  just  and  valid 
liability  existing  at  the  time  the  conveyance  in  question  was 
executed.  When  suit  was  subsequently  brought  upon  it  no 
defense  was  interposed,  and  judgment  was  taken,  upon  which 
execution  issued  and  was  duly  returned  nxdla  bona,  the  de- 
fendant having  scheduled  his  personal  property. 

An  alias  execution  was  issued  and  levied  on  these  lands 
and  then  this  bill  was  filed  to  set  aside  the  said  conveyance. 
The  liabilities  of  Thos.  W.  Hallock  at  the  time  he  made  the 
deed  amounted  to  about  $8,500,  including  about  $2,500 
which  he  owed  his  wife. 

His  assets,  as  estimated  by  himself,  were  then  about 
$10,500. 

Of  this  sum  $7,175  consisted  of  lands  in  which  his  wife 
had  an  inchoate  right  of  dower.  The  balance  consisted  of 
cattle,  horses,  hogs,  hay,  wheat  and  farming  implements. 
A  part  of  the  lands,  which  figure  at  $5,300  in  the  statement 
of  assets,  was  afterward  sold  to  one  Schrisler  for  the  recited 
consideration  of  $5,000,  for  which  notes  were  given,  and 
these  notes,  to  the  extent  of  $4,700,  or  $4,800,  were  after- 
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ward  used  in  buying  and  improving  property  which  was 
placed  in  the  name  of  Mrs.  Hallock  and  occupied  by  him 
and  her  as  a  residence,  and  in  buying  back  100  acres  of  the 
lands  so  sold,  which  lands  so  re-acquired  were  also  conveyed 
to  Mrs.  Hallock. 

The  balance  of  the  lands  (retained  when  the  deed  in 
question  was  made),  valued  at  $1,875,  in  the  statement  of 
assets  was  conveyed  to  Elizabeth  Hallock,  wife  of  James 
Hallock,  another  son  of  Thos.  W.,  for  $1,000,  which  was 
paid  by  the  release  of  a  debt  of  $352,  due  to  said  James 
from  Thomas  W.,  and  by  paying  $648  to  Reed  &  Mountz 
for  the  account  of  said  Thomas  W.  The  $875  balance  of 
the  estimated  value  of  this  land  was  given  to  James. 

The  personal  property  was  disposed  of  at  various  times 
and  the  proceeds  so  used  that  there  was  nothing  subject  to 
the  execution  first  issued  on  the  judgment  in  question. 

The  face  value  of  the  assets  exceeded  the  liabilities  about 
$2,000,  but  this  excess  was  subject  to  reduction  on  account 
of  the  inchoate  right  of  dower  of  Mrs.  Hallock  in  the  lands 
which  constituted  nearly  three-fourths  of  the  assets.  The 
actual  value  of  a  dower  interest  is  usuallv  difficult  of  ascer- 
tainment,  and  such  an  incumbrance  would  be  very  much  in 
the  way  of  a  creditor  seeking  to  collect  a  debt  by  the  sale 
of  lands,  and  would  cause  them  to  bring  much  less  than  their 
real  value.  There  is  also  to  be  taken  into  account  the  delav 
to  be  sustained  by  the  purchaser  in  waiting  for  the  time  of 
redemption  to  expire. 

These  items,  to  say  nothing  of  the  cost  and  expenses  of 
the  proceedings,  would,  perhaps,  amount  to  more  than  the 
excess  of  $2,000.  Then  there  is  to  be  considered  the  debtor's 
exemption  as  to  personal  property,  amounting  to  $400,  and 
the  necessary  shrinkage  in  caring  for  and  converting  the 
rest  into  money.  These  matters  all  considered,  it  is  apparent 
that  whatever  the  debtor  might  have  been  able  to  accom- 
plish by  prompt  and  careful  handing  of  his  assets,  in  the  way 
of  paying  his  debts,  it  is  quite  improbable  that  his  creditors 
could  have  realized  their  claim  in  full  by  legal  proceedings. 

In  order  to  establish  the  proposition  that  the  grantor  of 
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a  conveyance,  constructively  fraudulent,  has  retained  enough 
to  meet  his  liabilities,  it  is  necessary  to  show  that  what  was 
retained  was  abundantly  ample  to  satisfy  all  creditors,  and 
if  there  is  reasonable  doubt  in  that  respect  the  conveyance 
must  fall,  for  its  effect  is  to  hinder  and  delay  creditors.  The 
condition  of  the  grantor  must  appear  to  be  such  that  a  pru- 
dent man,  with  an  honest  purpose  and  due  regard  for  the 
rights  of  his  creditors,  could  have  made  the  conveyance,  and 
w^here  the  situation  is  such  that,  at  best,  the  property  remain- 
ing is  but  a  scant  protection  for  creditors,  the  conveyance 
must  be  deemed  invalid.  Bump  on  Fraudulent  Conveyances* 
Ch.  11.  Tested  thus,  we  are  constrained  to  say,  this  con- 
veyance can  not  be  upheld. 

As  to  the  charge  of  actual  fraud  there  seems  to  be  almost, 
if  not  quite,  as  much  foundation.  The  grantor,  though 
honestly  conceding  and  providing  for  what  he  owed  his  wife, 
should  not  have  placed,  by  the  means  already  stated,  so  much 
property  in  her  name,  nor  was  he  at  liberty  to  make  a  pres- 
ent of  $875  to  his  son  James.  These  transactions,  taken  in 
connection  with  the  disappearance  of  the  personal  property, 
induce  the  belief  that  the  deed  under  consideration  was  made 
for  the  express  purpose  of  hindering  and  delaying  the  col- 
lection of  the  Ketcham  debt,  as  well  as  to  secure  a  future 
sup])ort  for  the  grantors. 

While  all  other  debts  were  provided  for,  no  effort  was 
made  to  pay  this,  and  on  the  contrary,  a  course  was  taken 
that,  if  upheld,  would  effectually  prevent  its  collection.  We 
are  of  opinion  that  the  decree  dismissing  the  bill  was  erro- 
neous. It  will  therefore  be  reversed  and  the  c^use 
remanded. 


Peoria,  Decatur  &  Evansville  Ry.  Co.  r.  James  W.  Ross. 

1.  NegUOENCE— lF7iCn  Contributory  is  a  Bar  to  a  Recovery, ^H  the 
guard  opi)osite  a  switch  of  a  railroad  company  is  dangerous,  it  is  presum- 
able that  an  employe,  who  for  sixteen  montlis  had  be?n  constantly 
at  work  by  it,  knew  it,  and  voluntarily  incurred  the  risk  resulting  from 
its  use. 
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Hemorandiiin. — Action  for  personal  injuries.    In  the  Circuit  Court  of 

Coles  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding.    Dec- 

'  laration  in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment 

for  plaintiff;  appeal  by  defendant.    Heard  in  this  court  at  the  May  term, 

18©4.    Reversed  and  remanded.     Opinion  filed  December  14,  1894. 

Stevens  &  Horton  and  II.  A.  Neal,  attorneys  for  appel- 
lant. 

Horace  S.  Clark,  attorney  for  appellee. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  is  an  appeal  from  a  judgment  for  $5,000  rendered  in 
favor  of  the  appellee  against  the  appellant.  The  cause  of 
action  alleged  was  that  the  appallee,  boing  employed  by  the 
appellant,  sustained  a  serious  personal  injury  through  the 
negligence  of  the  latter.  There  is  practically  no  conflict  of 
proof  as  to  most  of  the  important  facts. 

Appellee  was  a  "  coaler,"  and  his  duties  as  such  required 
him  to  assist  in  coaling  engines,  which  were  to  be  sent  out 
on  the  road.  This  was  done  in  what  was  known  as  the 
"  round-house  yard."  This  yard  adjoined  the  round  house 
and  contained  several  short  tracks  running  from  the  turn- 
table and  round  house  to  the  switch,  Avhich  connected  with 
another  short  track  leading  to  the  main  track. 

On  the  occasion  in  question  appellee  was  engaged  in 
some  necessary  switching  of  coal  cars  on  these  short  tracks 
inside  of  the  round-house  yard.  The  engine  was  in  charge 
of  one  Wooley,  who  was  called  a  "  hostler,"  whose  duties  re- 
(juired  him  to  take  care  of  the  engines  after  they  came  into 
the  yard  and  to  move  them  about  when  such  switching  as 
here  referred  to  was  to  be  done. 

It  became  necessary  to  uncouple  a  car  which  was  at- 
tached to  the  front  end  of  the  engine.  Appellee,  while  the 
car  and  engine  were  moving  slowly,  stepped  between  them, 
pulled  or  raised  the  coupling  pin,  and  endeavoring  to  step 
away,  his  foot  slipped  between  the  main  rail  and  a  guard 
rail,  and  was  caught  so  that  he  could  not  withdraw  it,  and 


640  Appellate  Courts  of  Illinois. 

Vol.  55.]       Peoria,  Decatur  &  Evansville  Ry.  Co.  v.  Ross. 

though  he  made  an  outcry,  and  though  the  **  hostler "  in 
charge  of  the  engine  made  every  effort  in  his  power  to  stop, 
he  was  unable  to  do  so  in  time  to  avoid  injury  to  appellee, 
whose  foot  was  so  crushed  that  amputation  was  necessary. 

The  specific  grounds  upon  which  it  is  sought  to  predicate 
liabilit}^  are,  first,  that  the  "  hostler  "  was  not  competent  to 
handle  the  engine  and  that  for  this  reason  he  was  unable  to 
stop  in  time,  as  a  competent  man  might,  and  would  have 
done,  and  that  the  appellant  was  negligent  in  employing 
him  and  placing  him  in  charge  of  the  engine;  second,  that 
the  space  between  the  main  rail  and  the  guard  rail  was  too 
wide  and  was  unfilled,  and  that  appellant  was  negligent  in 
so  constructing  it  and  in  permitting  it  to  so  remain.  As  to 
the  first,  we  think  the  evidence  whoUv  fails  to  show  that 
the  injury  of  appellee  was  the  result  in  any  appreciable 
degree  of  an  ineificient  act  of  the  "hostler."  When  the 
appellee  uncoupled  the  car  from  the  engine  and  was  ready 
and  about  to  step  away,  he  was  close  to  and  partly  in  front 
of  the  pilot,  and,  of  course,  inside  of  the  guard  rail,  and  but 
a  very  few  feet,  probably  not  more  than  four  to  six,  in  front 
of  the  forward  trucks  of  the  engine.  During  the  brief  space 
of  time  when  he  was  trying  to  withdraw  his  foot  and  before 
even  he  realized  the  situation,  the  engine  had  advanced  on 
him  so  that  when  he  gave  the  alarm,  he  had  barely  time  to 
throw  his  body  beyond  the  rail  before  the  truck  reached  his 
foot.  The  "  hostler "  acted  instantly  and  stopped  within 
nine  feet,  which,  according  to  the  evidence,  was  a  good  stop 
under  the  circumstances.  It  is  apparent  that  it  was  impos- 
sible to  stop  in  time  to  save  the  appellee.  We  do  not 
believe  from  the  evidence  that  the  most  skillful  engineer, 
acting  with  ordinary  self-possession  and  with  all  the  means 
at  command,  could  have  done  so. 

The  great  weight  of  the  evidence  is  that  the  "  hostler," 
who  had  been  employed  in  that  capacity  for  several  years, 
was  reasonably  competent  for  the  service  he  was  required 
to  perform,  and  so  the  appellant  was  not  negligent  in  respect 
to  his  employment. 

We  have  no  hesitation  in  saying  that  the  proof  wholly 
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fails  to  support  the  first  ground  of  recovery  alleged  by  the 
appellee. 

As  to  the  second,  the  guard  rail  was  opposite  a  "  frog," 
and  was  a  necessary  device  to  prevent  the  wheels  from 
leaving  the  main  rail  at  such  a  point. 

When  the  guard  rail  is  properly  placed,  the  intervening 
space  is  about  two  and  a  half  inches.  There  is,  as  shown  by 
the  proof,  no  general  or  well  settled  usage  to  fill  this  space, 
though  it  is  sometimes  done  at  the  ends  or  near  the  ends  by 
what  is  termed  •'  blocking."  There  is  no  general  practice  to 
fill  the  space  with  earth  or  cinders  or  other  like  substances. 
It  is  done  sometimes,  but  not  always,  nor,  so  far  as  the  evi- 
dence shows,  generally. 

The  proof  is  not  very  satisfactory  as  to  the  width  of  the 
space  in  this  instance.  It  was  probably  over  the  two  and 
one-half  inches  and  may  have  been  four,  which  was  the  high- 
est estimate. 

Wo  think  it  unnecessary  to  determine  just  how  much  too 
wide  it  was  or  just  how  much  negligence  there  was  in  its 
original  construction,  or  in  allowing  it  to  remain  as  con- 
structed, or  as  it  might  have  become  by  use,  or  in  leaving  it 
unfilled.  The  appellee  was  familiar  with  the  situation. 
For  a  period  of  more  than  sixteen  months  he  had  been  con- 
stantly at  work  in  this  yard  and  had  ample  opportunity 
for  observing  the  distance  of  this  guard  rail  from  the  main 
rail  and  that  the  space  was  unfilled.  He  either  did  not 
notice  it  or  did  not  consider  it  the  subject  of  complaint  or 
objection. 

If  it  was  in  fact  dangerous,  it  is  fairly  presumable  that  he 
knew  it  and  that  he  voluntarily  incurred  the  risk  resulting 
from  its  use.  Most  probably,  as  we  think,  there  was  noth- 
ing unusual  about  it  and  that  no  one  considered  it  danger- 
ous or  would  have  so  considered  it,  but  for  this  accident. 
But  conceding  it  was,  we  are  clearly  of  opinion  that  Avhat- 
ever  of  negligence  may  be  imputed  to  the  appellant,  the 
appellee  was  guilty  of  such  contributory  negligence  as  to 
bar  his  complaint  in  that  regard.  As  already  stated,  he 
undertook  to  uncouple  the  car  from  the  engine  while  they 
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were  in  motion,  and  although,  as  he  says,  the  speed  was  not 
more  than  two  miles  per  hour,  or  not  faster  than  an  ordi- 
nary walk,  yet  he  incurred  a  great  and  wholly  unnecessary 
hazard  in  so  doing.  If  by  any  mischance  he  failed  to  get 
out,  and  especially  if  caught,  as  he  was,  fearful  injury,  if  not 
loss  of  life,  was  almost  inevitable.  When  he  found  he  could 
not  extricate  his  foot,  the  front  wheel  of  the  engine  was 
upon  him,  and  the  only  thing  to  be  hoped  for  was  that  he 
might  escape  with  the  loss  of  limb.  It  need  not  be  argued 
that  one  who  takes  such  a  risk  merely  for  the  purpose  of 
saving  the  time  necessary  to  stop  before  uncoupling,  does 
not  exercise  due  care. 

This  seems  to  us  so  manifest  that  the  mere  statement 
should  suffice.  We  can  not  accept  the  verdict  to  the  con- 
trary. 

It  follows  that  in  our  opinion  the  motion  for  a  new  trial 
should  have  been  allowed. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


0.  B.  Tennis  v.  Harry  XidkifT. 
0.  B.  Tennis  y.  Harry  Hidkiff  et  al. 

1.  Chattel  Moutgaoes— Properfy  Acquired  After  Execution. — A 
mortgage  upon  cliattels  thereafter  to  be  acquired  by  the  mortgagor  does 
not  give  title  to  those  chattels  when  acquired  by  him,  unless  the  mort- 
gagee takes  possession  of  them.  If  the  after-acquired  property  is  taken 
by  tlie  mortgagee  into  his  possession  before  the  intervention  of  any  rights 
of  third  persons,  he  will  hold  it  under  a  valid  lien  by  operation  of  tlie  pro- 
visions of  the  mortgage  in  regard  to  it. 

2.  Same — At  Common  Law. — At  common  law  a  mortgage  can  operate 
only  on  property  actually  in  existence  at  the  time  of  giving  it,  and  then 
actually  belonging  to  the  mortgagor  or  potentially  belonging  to  him  as 
an  incident  of  other  property  in  existence  and  belonging  to  him. 

3.  ^kyi&— Effect  of  Seizure  of  After'Acquircd  Property.  —Where  a 
mortgage  of  chattels  contains  a  power  of  seiziu-e  on  default  (and  the 
ri.'j^lit  to  distrain  may  be  regarded  as  giving  such  power)  the  execution  of 
BU  jli  power  may  give  effect  to  a  mortgage  of  subsequently  acquii*ed  prop- 


Third  District— May  Term,  1894.         043 


Tennia  v.  Midki^. 


erty,  not  only  as  between  the  parties,  but  also  as  to  third  persons  claim- 
ing under  the  mortgagor. 

4.  Same — Subsequently  Acquired  Property  the  Rule  in  Equity. — The 
rule  in  equity  as  to  after-acquired  property,  when  the  mortgagee  has  not 
taken  possession  and  when  the  mortgagor  has  done  no  new  act  to  con- 
firm the  mortgage,  is  that,  while  such  mortgage  does  not  pass  the  title  as 
to  such  property,  it  is  operative  as  an  executory  agi*eement,  which  at- 
taches to  the  property,  and  in  equity  transfers  the  beneficial  interest  to 
the  mortgagee,  the  mortgagor  being  regarded  as  a  trustee  for  him. 

5.  Same — After-Acquired  Property  Transferable  in  Equity — Not  As- 
signable at  Law. — In  equity  the  estate  attaches  as  soon  as  the  property 
i3  acquired  by  the  debtor.  At  law,  property  not  existing,  but  to  be  ac- 
quired at  a  future  time,  is  not  assignable;  in  equity  it  is  transferable.  At 
law,  although  a  power  is  given  in  a  deed  of  assignment  to  take  possession 
of  after-acquired  property,  no  interest  is  transferred  even  as  between 
the  parties  themselves,  unless  possession  is  actually  taken.  When  the 
property  is  acquired  by  the  mortgagor,  equity  will  transfer  it,  and 
when,  after  such  acquisition,  it  is  taken  into  possession  by  the  mortgagee, 
it  is  good  at  law  against  all  persons,  creditors  with  liens  attaching  after 
such  change  of  possession  included. 

Memoraiidum.— Replevin.  In  the  Circuit  Court  of  Macon  County; 
the  Hon.  Edward  P.  Vaid,  Judge,  presiding.  Trial  by  the  court  without 
a  jury;  finding  and  judgment  for  defendants;  appeal  by  plaintiff.  Heard 
in  this  court  at  the  May  term,  1894.  Reversed  and  remanded.  Opinion 
filed  December  14,  1894. 

Appellant's  Brief,  Cratty  Bros.,  Jarvis  &  Cleveland 
AND  Drew  &  O' Mara,  Attorneys;  Thompson  &  Donahue, 
OF  Counsel. 

The  time  the  transfer  was  made  there  were  no  creditors 
who  had  any  right  to  the  property  in  question  but  the  mort- 
gagee. Union  Trust  Co.  v.  Trumbull  et  al.,  137  111.  180; 
Warner  v.  Jamieson,  52  la.  70;  Taylor  v.  Wheeler,  2  Vt. 
564;  Van  Iluesen  v.  Radcliff,  17  X.  Y.  5S0;  Walker  v.  Mil- 
ler, 11  Ala.  1067;  Mitchell  v.  Winslow,  2  Story  (U.  S.)  630; 
Powell  on  Chattel  Mortgages,  459;  Overstreet  v.  Manning, 
67  Tex.  657. 

An  equitable  lien  can  be  created  on  property  to  be  ac- 
quired in  the  future,  which  is  binding  on  third  persons  with 
notice.  Pomeroy's  Equity  Jurisprudence,  Sec.  1288,  2d  Ed.; 
Borden  v.  Croak,  131  111.  68;  Blanchard  v.  Cooke,  144  Mass. 
2U7;  Bennett  v.  Bailey,  150  Mass.  257;  Rowly  v.  Eice,  1)2 
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Mass.  333;  Chase  v.  Deony,  130  Mass.  506;  McCafFery  v. 
Woodin,  65  N.  Y.  459;  Coats  v.  Dannell,  94  N.  Y.  177;  Rey- 
nolds V.  Ellis,  103  X.  Y.  122;  Wisner  v.  Ocumpaugh,  71  X. 
Y.  116. 

When  the  mortgagee  gets  possession  of  the  future  ac- 
quired property,  under  a  power  contained  in  the  mortgage 
his  title  is  complete,  and  the  property  can  be  disposed  of  to 
satisfy  the  claim.  McCaflFery  v.  Woodin,  65  X.  Y.  650; 
Gregg  V.  Sanford,  24  111.  17;  Frank  v.  Miner,  50  111.  444; 
Bell  V.  Shrieve,  14  111.  462. 

When  the  mortgagee  takes  possession  of  the  mortgaged 
property  before  any  lien  attaches,  all  defects  in  the  mort- 
gage are  cured.  Chipron  v.  Feikert,  68  111.  284;  Frank  v. 
Miner,  50  111.  444;  Eead  v.  Wilson,  22  111.  380;  Horn  v.  Eut- 
ter  (Colo.),  2  Denver  Law  Xews,  153;  21  Pac.  Rep.  186;  In- 
ter-State Galloway  Cattle  Co.  v.  McLean,  42  Kan.  680;  22 
Pac.  Rep.  728;  Evans  v.  Sprague,  30  Wis.  303;  Frost  v.  Cit-. 
izens  National  Bank,  68  Wis.  334;  Gardner  v.  Wright,  52 
Ark.  385. 

The  description  of  the  property  covered  by  the  mortgage 
is  sufficient  to  cover  both  the  property  in  possession  at  the 
time  the  mortgage  was  given  and  that  which  was  acquired 
in  the  future.  McCaffery  v.  Woodin,  65  N.  Y.  659;  Muncie 
National  Bank  v.  Brown,  11  Ind.  474;  Durke  v.  Strickland, 
43  Ind.  494;  Dehoity  v.  Paxton,  97  Ind.  253;  Knapp  Stout 
Co.  V.  Deity,  24  K  W.  Rep.  421;  Shaw^  v.  Glen,  37  X.  J.  Eq. 
32;  Senter  V.  Mitchell,  16  Fla.  206;  Paul  v.  Baker,  58  Yt.  293; 
Bucklin  v.  Crampton,  20  Yt.  263;  Burdett  v.  Hunt,  25  Me. 
419. 

It  is  a  familiar  rule  of  construction  that  where  the  t^rms 
of  an  agreement  are  in  any  respect  doubtful  or  uncertain, 
and  the  parties  to  it  have  by  their  own  conduct  placed  a 
construction  upon  it  which  is  reasonable,  such  construction 
will  be  adopted  by  the  courts  in  the  event  of  litigation  con- 
cerning it.  People  V.  Murphy,  119  111.  166;  Wilson  v.  Roots, 
119  111.  386;  Hall  v.  First  National  Bank  of  Emporia,  133 
111.  240;  Lythes  v.  Lischer,  103  Ind.  382;  Syms  v.  Mayor  of 
X.  Y.,105*^N.  Y.  153;  Xewsposs  v.  Xewnian,  106  n/y.  47; 
Topliflf  V.  TopliflF,  30  U.  S.  Law  Ed.  lllO, 
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The  instrument  in  question  Avas  not  fraudulent  in  fact, 
therefore  third  i)ersons  can  not  question  the  legality  of  it, 
and  such  a  conveyance  is  good  between  the  parties,  and 
third  persons  can  not  contest  it  when  the  transaction  was 
honafide  in  fact,  and  there  was  an  actual  consideration  pass- 
ing between  the  parties  to  the  instrument.  Lobenstein  v. 
Lehn  et  al.,  120  111.  555;  Phelps  v.  Curtis,  80  111.  109;  Boyd 
V.  Dunlap,  1  Johns.  Ch.  (X.  Y.)  402. 

In  the  cause  at  bar  the  mortgagee  had  good  and  sufficient 
possession  of  the  goods  in  question  before  the  levy  of  the 
distress  warrant  or  executions.  Cunningham  v.  Hamilton, 
25  111.  212;  Funk  v.  Staats,  24  111.  633;  Laflin  v.  Griffith,  35 
Barb.  (K  Y.)  58;  McMahill  v.  Humes,  21  111.  App.  513. 

Appellees'  Brief,  D.  C.  Corley  and  Mills  Bros.,  Attorneys. 

The  burden  of  proving  the  facts  necessary  to  establish 
the  lien  of  the  chattel  mortgage  is  clearly  upon  appellant. 
Borden  v.  Croak,  131  111.  73. 

Under  the  law  in  this  State,  if  a  chattel  mortgage  pro- 
vides that  the  mortgagor  of  a  stock  of  goods  may  sell  the 
same  in  the  ordinary  course  of  trade,  or  if  there  is  such  an 
agreement  or  understanding  outside  of  said  mortgage  be- 
tween the  mortgagor  and  mortgagee  or  his  agents,  then 
such  mortgage  is  fraudulent  pe7*  se  as  to  third  parties,  and 
void.  Deering  &  Co.  v.  Washburn,  141  111.  153;  Dunning 
et  al.  V.  Mefid  et  al.,  90  111.  376;  Greenbaum  v.  Wheeler,  90 
111.  296;  Iluschle  v.  Morris,  131  111.  587;  Davis  v.  Kansom 
et  al.,  18  111.  397. 

If  the  mortgagor  attempts  to  foreclose  a  chattel  mortgage 
on  a  slock  of  goods  where  the  owner  has  been  selling  the 
same  at  retail  since  the  mortgage  was  given,  the  same  as 
before,  by  consent  or  authority  of  the  mortgagee,  the  mort- 
gagee must  not  only  acquire  possession  but  must  hold  the 
same;  and  if  he  abandons  possession  after  acquiring  it,  the 
mortgage  will  not  hold  as  against  creditors.  Hunt  v.  Bul- 
lock, 23  111.  320;  Titus  et  al.  v.  Mabee  et  al.,  25  111.  260; 
Gregg  et  al.  v.  Sanford,  24  111.  17;  Webster  v.  Nichols,  104 
111.  177;  Jones  on  Chat.  Mort.,  Sees.  186,  189,  375. 

When  the  owner  of  a  stock  of  goods  gives  a  chattel  mort- 
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gage  upon  the  same,  including  in  said  mortgage  a  provision 
intended  to  cover  after-acquired  property,  and  then  by  con- 
sent of  and  arrangement  with  the  mortgagee,  the  mortgagor 
continues  to  sell  said  stock  at  retail  the  same  as  before  the 
mortgage  was  given,  frequently  buying  new  goods  which 
are  ])ut  into  said  stock,  said  mortgage  will  not,  as  against 
creditors,  hold  the  after-acquired  property  unless  the  same 
is  specifically  described  in  said  mortgage,  and  the  mortgagee 
gains  and  holds  possession  of  the  property  before  creditors' 
liens  attach.  Borden  v.  Croak,  131  111.  74;  First  National 
Bank  of  Joliet  v.  Adams  et  al.,  138  111.  499;  Am.  and  Eng. 
Ency.  of  Law,  page  183. 

If,  after  a  chattel  mortgage  is  given  on  a  stock  of  goods, 
the  mortgagee  authorizes  or  consents  that  the  mortgagor 
shall  continue  his  retail  business  with  said  stock,  and  after 
said  mortgage  is  given,  the  mortgagor,  by  the  consent  of 
and  for  the  benefit  of  the  mortgagee,  buys  additional  goods 
which  are  not  subject  to  the  mortgage  and  mingles  the  same 
with  the  stock  so  as  not  to  be  distinguishable  from  the  latter, 
a  creditor  may  lawfully  levy  on  the  whole,  or  so  much  there- 
of as  is  necessary  to  satisfy  his  debt.  First  National  Bank 
of  Baltimore  v.  Lindenstruth  et  al,,  28  Atl.  Rep.  807;  Si- 
mons v.  Jenkins,  76  111.  483;  2  Kent's  Com.,  465. 

AVhere  a  chattel  mortgage  is  given  to  cover  property  to 
be  acquired  in  the  future,  the  mortgage  is  of  the  nature  of  an 
executory  contract  (if  the  property  is  specifically  described), 
and  if  the  mortgaged  property  comes  into  the  possession 
of  the  mortgagee  before  any  other  liens  have  attached, 
he,  the  mortgagee,  acquires  an  equitable  lien  thereon 
which  can  only  be  enforced  in  a  court  of  equity.  Simons 
V.  Jenkins,  76  111.  483;  Hunt  v.  Bullock,  23  111.  265;  Duncan 
V.  Stearns,  9  Barb.  (N.  Y.)  630. 

At  common  law  a  mortgage  can  operate  only  on  property 
actually  in  existence  at  the  time  of  giving  the  same,  and 
then  actually  belonging  to  the  mortgagor,  or  potentially  be- 
longing to  him  as  an  incident  of  other  property  then  in  ex- 
istence and  belonging  to  him.  Borden  v.  Croak,  131  111. 
68;  Ilolroyd  v.  Marshall,  10 11.  L.  Cases  191;  Jones  on  Chat. 
Mort.,  Sec.  138. 
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Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

These  cases  were  heard  together  by  the  Circuit  Court,  a 
jury  being  waived.  They  were  actions  of  replevin  by  the 
appellant  for  certain  millinery  goods  which  had  been  levied 
upon  by  virtue  of  a  distress  warrant  and  certain  executions 
against  E.  L.  Pettinger,  who  had  previously  executed  a  chat- 
tel mortgage  under  which  the  plaintiff  claimed  the  goods. 
The  court  found  the  issues  for  the  defendants  and  adjudged 
accordingly.  By  this  appeal  the  correctness  of  such  finding 
and  judgment  is  questioned. 

The  mortgage  was  given  upon  a  stock  of  goods  from  which 
sales  were  being  made  and  to  which  additions  were  antici- 
I>atcd  in  the  usual  course  of  business,  and  covered  all  goods 
that  the  mortgagor  should  thereafter  purchase  and  pla<3e  in 
said  stock;  and  it  provided  that  until  default,  he  might  re- 
tain possession  and  have  the  use  of  said  goods. 

It  was  intended  to  secure  the  payment  of  thirty-one 
promissory  notes,  amounting  in  the  aggregate  to  $1,213.93. 

These  notes  matured  at  short  intervals,  and  while  some 
of  them  were  paid  as  matured,  there  was  default  as  to  several 
others  on  the  5th  of  October,  1893,  when  the  mortgagee  took 
possession  of  the  entire  stock  then  on  hand.  The  store  was 
closed  and  the  goods  were  advertised  for  sale.  Subsequently 
the  distress  warrant  and  the  executions  came  to  the  hands 
of  the  officer  Avho  seized  the  goods,  which  were  then  re- 
plevied by  the  mortgagee.  It  is  urged  in  support  of  the 
judgment  that  the  mortgage  was  invalid  as  to  after-acquired 
goods  which  were  taken  under  the  distress  warrant  and  ex- 
ecutions, and  that  whatever  might  have  been  the  rights  of 
the  mortgagee  in  a  court  of  equity  as  to  such  goods,  he  has 
no  standing  in  a  court  of  law  as  against  the  liens  of  ex- 
ecution and  distraining  creditors.  This  argument  ignores 
the  effect  to  be  given  to  the  act  of  taking  possession  under 
the  provisions  of  the  mortgage. 

In  Chase  v.  Denny,  130  Mass.  566,  the  contest  was  between 
the  mortgagee  and  the  assignee  in  insolvency.  The  mort. 
gage  was  upon  certain  stock  then  in  the  mills  of  the  mort- 
gagor, and  upon  all  property  of  a  similar  character  which 
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he  might  afterward  acquire  and  place  in  the  mills.  Default 
in  payment  having  accrued,  the  mortgagee  took  possession 
in  the  absence  of  the  mortgagor  ^vho  had  absconded,  and 
who  did  not  participate  in  the  act  of  taking  possession  by 
the  mortgagee. 

It  was  conceded  that  a  mortgage  upon  chattels  thereafter 
to  be  acquired  by  the  mortgagor,  does  not  give  title  to  those 
chattels  when  acquired  by  him,  unless  the  mortgagee  takes 
possession  of  them,  but  the  court  said :  "  If,  however,  the 
after-acquired  property  is  taken  by  the  mortgagee  into  his 
possession  before  the  intervention  of  any  rights  of  third 
persons,  he  holds  it  under  a  valid  lien  by  operation  of  the 
provision  of  the  mortgage  in  regard  to  it." 

In  McCafifrey  v.  Woodin,  65  N.  Y.  459,  the  same  doctrine 
was  recognized  and  approved. 

In  Borden  v.  Croak,  131  111.  6S,  it  was  said: 

'^  At  common  law,  a  mortgage  can  operate  only  on  prop- 
erty actually  in  existence  at  the  time  of  giving  the  mort- 
gage and  then  actually  belonging  to  the  mortgagor,  or  po- 
tentially belonging  to  him  as  an  incident  of  other  property 
in  existence  and  belonging  to  him.  Jones  on  Chattel  Mort- 
gages, section  138,  and  the  authorities  cited.  Where  the 
mortgage  contains  the  power  of  seizure  on  default,  and  the 
right  to  distrain  may  be  regarded  as  giving  such  power  of 
seizure,  the  execution  of  such  power  may  give  effect  to  a 
mortgage  of  subsequently  acquired  property,  not  only  as 
between  the  parties,  but  also  as  against  third  parties  claim- 
ing under  the  mortgagor.     lb..  Sec.  60  et  aeq^P 

The  court  then  states  the  rule  in  equity  as  to  such  after- 
acquired  property,  when  the  mortgagee  has  not  taken  pos- 
session, and  when  the  mortgagor  has  done  no  new  act  to 
confirm  the  mortgage;  that  while  such  mortgage  does  not 
pass  the  title  as  to  such  proi)erty,  it  is  operative  as  an  execu- 
tory agreement  Avhich  attaches  to  the  property  when  ac- 
quired, and  in  equity  transfers  the  beneficial  interest  to  the 
mortgagee,  the  mortgagor  being  regarded  as  a  trustee  for 
him  in  accordance  with  the  familiar  maxim  that  equity  con- 
siders that  as  done  which  ought  to  be  done,  citing  among 
others,  the  case  of  McCaffrey  v.  Woodin,  supra. 
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In  Holroyd  v.  Marshall,  also  citecl,  Lord  Chilmsford 
pointed  out  the  distinction  between  the  rule  in  equity  and 
at  law  thus :  in  the  latter,  there  must  be  a  new  intervening 
act;  a  mere  license  is  not  sufficient  unless  acted  upon;  in 
equity,  the  estate  attaches  as  soon  as  the  property  is 
acquired  by  the  debtor.  At  law,  property  not  existing,  but 
to  be  acquired  at  a  future  time  is  not  assignable;  in  equity 
it  is  transferable.  At  law,  though  a  power  is  given  in  a  deed 
of  assignment  to  take  possession  of  after-acquired  property, 
no  interest  is  transferred  even  as  between  the  parties  them- 
selves unless  possession  is  actually  taken.  When  the  prop- 
erty is  acquired  by  the  mortgagor  equity  will  transfer  it, 
and  when,  after  such  acquisition,  it  is  taken  into  posses- 
sion by  the  mortgagee  pursuant  to  the  terms  and  author- 
ity of  the  mortgage,  it  is  good  at  law  against  all  persons, 
creditors  with  liens  attaching  after  such  change  of  possession 
included.     See,  also,  O'Neill  v.  Patterson,  52  111.  App.  26. 

In  the  view  we  take,  it  is  not  material  to  inquire  whether 
the  possession  was  taken  by  the  mortgagee  with  the  con- 
sent then  given  of  the  mortgagor.  The  mortgage  contained 
all  the  authority  required,  so  far  as  the  parties  were  con- 
cerned, and  if  the  authority  was  exercised  and  possession 
thereby  obtained  before  the  rights  of  third  persons  inter- 
vened, the  mortgagee  will  be  protected. 

It  follows  that,  in  our  opinion,  the  finding  should  have 
been  for  the  plaintiff. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Chicago  &  Alton  B.  B.  Co.  y.  Bandolph  P.  Anderson^  as 

Administrator  of  the  Estate  of  Bandolph 

Anderson^  Deceased. 

1.  Ordinary  Care — Exercise  of,  etc, — The  law  demands  of  every  one 
the  exercise  of  ordihary  care  for  his  own  safety, and  gives  him  no  stand- 
ing to  complain  of  the  mere  negligence  of  another  if  he  has  failed  to 
exercise  such  a  degree  of  care. 
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2.  Same— Eaxrcise  of,  on  Specified  Occasions. — Whethter  ordinary  care 
has  been  exercised  upon  any  specified  occasion,  depends  upon  the  pecul- 
iar circumstances  of  the  occasion;  that  which  one  ought  to  do  to  secure 
immunity  from  injury  under  certain  circumstances,  might  be  dangerous 
under  other  circumstances.  One  in  the  exercise  of  ordinary  care  might 
omit  at  times  that  which  under  other  circumstances  none  but  tae  most 
thoughtless  would  neglect. 

3.  Same — The  Legal  Test — The  test  always  is,  what  would  a  man  of 
ordinary  prudence  have  done  or  omitted  in  the  particular  instance,  and 
this  can  not  be  declared  as  a  matter  of  law,  but  must  be  left  as  a  pure 
question  of  fact  for  the  jury. 

4.  Same — Instructions. — An  instruction  which  tends  to  relieve  the 
plaintiff  of  the  exercise  of  ordinary  care  for  his  safety,  is  erroneous. 

Memorandum. — ^Action  for  damages.  Death  resulting  from  negligent 
acts.  In  the  Circuit  Court  of  Macoupin  County;  the  Hon.  Jacob  Fouke, 
Judge,  presiding.  Declaration  in  case;  plea  of  not  guilty;  trial  by 
jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard 
in  this  court  at  the  May  term,  1804.  Reversed  and  remanded.  Opinion 
filed  December  14, 1894. 

Statement  of  the  Case. 

On  the  17th  day  of  December,  1892,  appellee's  intestate, 
Ilandoli)h  Anderson,  and  one  John  Lynch,  employes  of  the 
Carlinville  Coal  Company,  were  engaged  in  pushing  a  car 
loaded  with  slack  coal  in  a  southerlv  direction  alons:  a 
track  called  the  ''slack  coal  track,"  their  intention  being  to 
move  the  car  to  and  upon  another  track  called  the  *'  main  coal 
track  "  by  means  of  a  switch  which  connected  those  tracks. 
Near  the  point  of  intersection  where  the  tAvo  tracks  occu- 
pied practically  the  same  ground,  the  car  that  Anderson 
and  Lynch  were  pushing  collided  with  certain  empty  cars 
which  appellant's  servants,  in  charge  of  one  of  its  freight 
trains,  htul,  bj'^  the  aid  of  one  of  its  engines,  put  in  rapid 
motion  upon  the  '*main  coal  track"  with  the  view  of  caus- 
inofthemto  run  alono:  that  track  to  its  northern  end,  where 
they  were  needed  to  be  loaded  with  coal  by  the  coal  com- 
pany. 

As  a  result  of  the  collision  the  car  which  Randolph  and 
Lynch  were  pushing  was  driven  violently  backward  so  that 
it  ran  upon  Randolph  and  instantly  killed  him. 
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The  "  main  coal "  and  the  slack  track  ran  past  the  shaft 
of  the  mine  of  the  coal  company. 

Appellee's  case  upon  the  pleadings  and  proof  was  that  it 
had  long  been  the  custom  of  the  appellant  company  to  put 
in  empty  cars  to  be  loaded  with  coal  at  the  north  end  of 
the  main  coal  track  bv  means  of  a  switch  which  there  con- 
nected  that  track  with  the  track  of  apj>ellant's  road;  that  it 
had  long  been  the  custom  of  the  a])pellant  company  to 
move  its  cars  and  engines  upon  the  south  end  of  the  main 
coal  track  only  for  the  purpose  of  taking  out  cars  loaded 
with  coal;  that  both  the  appellant  company  and  the  coal 
company  had  for  some  years  transacted  the  business  of  re- 
ceiving empty  cars  to  be  loaded  with  coal  and  of  shipping 
loaded  cars  in  accordance  with  these  customs;  that  in  pur- 
suance thereof  the  coal  company  maintained  an  appliance 
called  a  "  car  puller,"  at  the  shaft,  by  which  cars  intended 
to  be  loaded  with  coal  were  moved  from  the  northern  por- 
tion of  the  main  coal  track  to  the  mouth  of  the  shaft,  those 
to  be  loaded  with  lump  coal  being  kept  upon  the  "main 
coal  track "  while  othei*s  that  were  to  be  filled  with  slack 
coal  were  transferred  to  the  slack  track  through  a  switch 
which  connected  these  two  tracks  some  distance  north  of 
the  shaft  and  that  in  further  pursuance  of  the  custom  the 
coal  company  caused  its  employes  to  push  the  care,  when 
loaded,  down  these  tracks  to  and  upon -that  part  of  the 
*'  main  coal "  track  south  of  the  shaft,  there  to  be  taken  into 
the  trains  of  the  appellant  company.  That  appellee's  intes- 
tate and  said  Lj^nch  had  for  some  years  been  in  the  employ 
of  the  coal  company  and  were  fully  advised  of  the  mode 
adopted  by  the  two  companies  of  receiving  empty  cars  and 
shipping  them,  when  loaded,  and  that  on  the  day  in  question 
they,  as  their  duty  required,  undertook  to  push  the  loaded  car 
down  the  "  slack  track  "  to  the  "  main  coal "  track;  there  he 
slipped,  and  in  doing  so  they  relied,  and  had  the  right  to 
rely,  upon  the  observance  of  the  established  usage  and  cus- 
toms to  exempt  them  from  dangers  of  like  character  as  that 
which  caused  the  death  of  Anderson,  and  that  the  appellant 
company,  in  violation  of  these  usages,  attempted  to  put  in 
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empty  cars  at  the  south  end  of  the  main  coal  track,  and 
without  any  notice  or  warning  whatever,  caused  them  to 
run  violently  along  the  track  so  that  they  collided  with  the 
car  that  Anderson  and  Lynch  were  pushing,  and  thus,  as 
appellee  claimed,  negligently  caused  the  death  of  his 
intestate. 

The  appellant  company  denied  the  existence  of  the 
alleged  custom  to  set  empty  cars  in  only  at  the  south  end 
of  the  track  and  claimed  that,  on  the  occasion  in  question, 
its  servants  moved  the  train  into  the  south  end  of  the  main 
coal  track  and  took  into  the  train  all  loaded  cars  standing 
thereon  and  left  that  track  free  of  cars,  and  set  the  switches 
connecting  it  with  the  slack  track  so  that  it  was  unob- 
structed for  the  passage  of  the  empty  cars  from  the  south- 
ern to  its  northern  end;  that  the  car  which  the  deceased 
and  Anderson  were  pushing  was,  when  they  took  out  the 
loaded  cars,  standing  on  the  slack  track  at  the  mouth  of  the 
shaft  partially  loaded,  and  that  either  Anderson  or  Lynch 
then  told  them  that  it  was  not  to  be  shipped  that  afternoon; 
and  they  consequently  believed,  and  had  good  reasons  to  be- 
lieve, that  the  empty  cars  might  be  caused  to  pass  over  the 
main  coal  track  from  one  end  to  the  other  with  entire 
safety. 

The  appellant  company  denied  the  existence  of  the  other 
alleged  usages  and  custom,  and  contended  that  notice 
that  the  empty  cars  were  about  to  be  moved  upon  the  main 
coal  track  was  given  by  sounding  the  whistle  and  ringing 
the  bell  of  the  engine  before  the  train  was  started. 

The  evidence  was  conflicting  upon  all  points. 

The  action  below  was  case  by  the  appellee,  administra- 
tor, to  recover  under  the  statute  the  damages  sustained  bj'  the 
widow  and  next, of  kin  of  his  intestate.  Judgment  for  the 
plaintiff,  $3,250.    Appeal  by  the  defendant  company. 

Appellant's  Brief,  Rikaker  &  Kinaker,  Attorneys. 

The  law  requires  that  men  shall  use  the  senses  with  which 
nature  has  endowed  them,  and  when,  without  excuse,  one 
fails  to  do  so,  he  alone  must  suffer  the  consequences,  and  he 
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is  not  excused  when  he  fails  to  discover  the  danger,  if  he 
made  no  attempt  to  employ  the  faculties  nature  has  given 
him.  Day  v.  C.  C.  &  St.  L.  R.  11.  Co.  (Ind.),  36  N.  E.  Rep. 
854. 

Pkebles  &  Peebles  and  A.  N.  Yancey,  attorneys*  for 
appellee. 

Mr.  Justice  Boggs  delivered  the  opikton  of  the  Court. 

The  contention  of  the  appellee  is,  that  the  servants  of  the 
railway  company  negligently  and  in  violation  of  a  long 
established  custom,  and  without  giving  any  warning  or 
notice  whatever,  backed  the  empty  cars  at  a  dangerously 
rapid  rate  of  speed  over  the  main  coal  track,  and  by  such 
negligence  caused  the  death  of  Said  Randolph  Anderson, 
who,  as  appellee  insists,  had  every  reason  to  believe  that  ho 
might  with  entire  safety  aid  in  moving  the  car  of  slack  coal 
from  the  slack  to  the  main  coal  track. 

In  this  and  all  like  cases  where  the  law  is  invoked  to 
require  one  party  to  respond  in  damages  to  another  for  the 
result  of  mere  negligence,  it  becomes  a  question  of  first 
importance  whether  the  party  who  was  injured  was  also 
neoflio^ent. 

The  law  demands  of  everv  one  that  he  shall  exercise  ordi- 
nary  care  for  his  own  safety,  and  gives  him  no  standing  to 
complain  of  the  mere  negligence  of  another  if  he  has  failed 
to  exercise  that  degree  of  care. 

Whether  ordinary  or  due  care  has  been  exercised  on  any 
specified  occasion,  depends  upon  the  peculiar  circumstances 
of  the  occasion. 

That  which  one  ouo^ht  to  do  in  order  to  secure  immunitv 
from  injury  under  a  certain  state  of  case,  might  be  a  very 
reckless  and  dangerous  thing  to  do  under  other  surround- 
ings. 

One  in  the  exercise  of  ordinarv  care  miofht  omit  at  times 
that  which,  under  other  circumstances,  none  but  the  most 
thoughtless  and  reckless  would  neglect. 

The  test  always  is,  what  would  a  man  of  ordinary  pru- 
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dence  have  done  or  omitted  in  the  particular  instance,  and 
this  can  not  be  declared  as  matter  of  law,  but  must  be  left 
as  a  pure  question  of  fact  to  the  judgment  of  the  jury. 
^  In  the  case  at  bar,  it  was  a  question  of  fact  for  the  jury  to 
determine  from  a  consideration  of  the  circumstances,  whether 
the  deceased  did,  or  omitted  to  do,  that  which  an  ordinarily 
cautious  man  would  have  done  or  omitted.  The  determi- 
nation of  this  question  demanded  the  careful  and  impartial 
consideration  of  all  the  facts  proven,  and  the  application 
thereto,  of  the  sound  and  discriminating  judgment  and 
experience  of  those  who  sat  as  jurors  in  the  case. 

!Xo  rule  or  principle  of  law  declared  that  the  deceased 
should  have  done  any  specified  act  or  pursued  any  given 
course,  in  order  that  he  might  be  deemed  to  have  exercised 
ordinary  care,  nor  did  any  rule  or  principle  of  law  relieve 
him  from  the  performance  of  any  act,  or  the  exercise  of 
watchfulness  or  vigilance.  The  law  ofiFered  no  solution  to 
the  question  and  could  offer  none,  for  it  was  the  sole  prov- 
ince and  duty  of  the  jury  to  solve  it  from  the  facts  estab- 
lished bv  the  evidence. 

Therefore  it  is  clear  that  it  was  error  to  give  instruction 
No.  2  asked  and  given  in  behalf  of  the  appellee.  It  was  as 
follows : 

"  The  court  instructs  the  jury  that  if.  they  believe  from  the 
evidence  that  it  was  the  right  and  duty  of  Randolph  Ander- 
son, at  the  time  and  place  in  question,  to  move  the  slack  car 
in  question  from  the  switch  on  which  it  stood  (if  the  jury 
believe  from  the  evidence  that  such  car  did  stand  on  such 
switch)  to  the  main  track  of  the  defendant,  that  while  he 
would  not  be  permitted  to  close  his  eyes  and  ears  to  what 
comes  within  the  range  of  these  senses,  yet  if  the  jury 
believe  from  the  evidence  that  he  had  the  right,  by  the  pre- 
vious course  of  dealing  or  conduct,  to  believe  that  no  train 
w^ould  be  run  by  the  defendant  on  that  part  of  the  track  at 
that  time,  it  was  his  right  to  give  his  undivided  attention  to 
his  work,  and  he  would  be  justified  in  assuming  that  the 
defendant  would  not  molest  him  or  render  his  position  haz- 
ardous without  proper  and  sufficient  notice  or  warning." 
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The  employes  of  the  appeUant  company  had  removed 
from  the  main  coal  track  all  cars  that  were  upon  it.  They 
Avere  told  by  persons  upon  whom  they  might  reasonably  rely 
that  the  car  of  slack  coal  was  not  to  be  moved  from  the 
track  upon  which  it  stood.  They  set  the  switches  connect- 
ing the  two  tracks,  so  that  the  empty  cars  might  pass  fr^el}^ 
along  the  entire  length  of  the  main  coal  track,  and  thought 
it  entirely  safe  to  run  those  cars  upon  it. 

The  deceased  and  his  fellow-workmen  knew  that  all  the 
loaded  cars  had  been  taken  out.  They  understood  that.it 
was  not  the  custom  to  put  empty  cai's  in  at  that  end  of  the 
track.  Hence  they  believed  that  they  could,  with  safety, 
change  the  switch  and  move  the  car  of  slack  coal  along  the 
slack  track,  through  the  switch  and  to  and  upon  the  main 
coal  track. 

The  employes  of  each  respective  company  acting  upon 
presumptions  and  conclusions  that  seemed  to  them  to  be 
well  grounded,  proceeded  to  prosecute  their  separate  work 
without  reference  to  each  other,  but  with  full  confidence 
that  no  one  would  be  imperiled  by  what  they  were  doing  or 
about  to  do. 

Whether  in  so  doing  any  one  of  the  workmen  might  in 
the  exercise  of  ordinar}^  care  devote  '*  his  undivided  atten- 
tion to  his  work,"  and  become  oblivious  to  all  else  that  was 
occurring  or  being  done  by  others  near  to,  and  about  him, 
was  a  matter  of  fact  to  be  determined  by  the  jury  upon  con- 
sideration of  all  the  facts  and  circumstances,  of  which  there 
were  many  bearing  thereon,  vlt  could  not  be  decided  by 
the  court  as  a  point  in  law,  and  so  declared  to  the  jury  by 
an  instruction.  The  instruction  was  erroneous  in  another 
resi)eot.  It  advised  the  jury  that  while  the  law  would  not 
permit  the  deceased  to  close  his  eyes  and  ears  to  what  came 
within  the  range  of  these  senses,  yet  if  certain  facts  were 
proven  he  might  lawfully  give  his  undivided  attention  to 
his  work,  etc. 

From  this  the  jury  could  but  understand  that  the  deceased 
was  exempted  by  "  law  "  from  all  duty  to  look  or  listen  or 
attempt  to  see  or  hear;  that  the  law  demanded  no  more 


650  Appellate  Courts  of  Illinois. 

-  - --  -  -  —  -  —    — ~        -^— ^^*" 

Vol.  ").").]  0.  &  A.  R.  R.  Co.  v.  Anderson. 

from  him  than  that  he  should  not  shut  his  eyes  and  close 
his  ears  so  that  he  could  not  see  or  hear. 

It  is  true  that  the  court,  in  instructions  given  in  behalf  of 
the  appellant  company,  repeatedly  told  the  jury  that  it  was 
the  duty  of  the  deceased  to  exercise  ordinary  care  and  pru- 
dence for  his  own  safety.  But  the  difficulty  is  that  the  in- 
struction under  consideration  did  not  leave  the  jury  free  to 
determine  from  the  evidence  whether  that  degree  of  care 
had  been  exercised. 

In  effect  it  advised  the  jury  that  that  question  was  con- 
trolled in  a  measure  by  the  rules  of  law,  and  assumed  to  tell 
them  that  if  the  deceased  '•  had  the  right  by  the  previous 
course  of  dealing  and  conduct  to  believe  that  no  train  would 
be  run  by  the  defendant  on  that  part  of  the  track  at  that 
time,  that  it  was  his  right  to  give  his  undivided  attention  to 
his  work." 

If  he  had  the  legal  right  to  devote  his  entire  thought  and 
attention  to  the  work  of  pushing  the  car  it  would  follow  he 
could  not  be  required  at  the  same  time  to  exercise  any  de- 
gree of  vigilance  or  care  for  his  safety. 

The  jury  returned  the  following  sjiecial  finding,  viz. : 

Did  the  deceased  look  to  see  if  any  cars  were  approaching 
from  the  south  ? 

Answer,  Yes. 

Counsel  for  the  appellant  company,  in  their  brief,  aver 
that  there  was  no  evidence  whatever  to  support  this  finding. 

Counsel  for  the  appellee  are  content  to  reply  that  the 
jury  were  warranted  in  finding  as  they  did  without  refer- 
ring us  to  any  proof  upon  the  point. 

We  have  carefully  examined  the  record  and  have  been 
unable  to  find  any  testimony  in  support  of  the  finding. 

John  Lynch  was  the  only  witness  who  gave  testimony 
relating  thereto.  lie  stated  that  it  was  about  250  feet  from 
the  shaft  to  the  switch;  that  he  walked  to  the  switch  and 
looked  down  the  track,  saw  no  train  and  threw  the  switch; 
then  walked  back  to  the  shaft  where  Anderson  was;  that 
they  nipped  the  car  with  a  bar  about  fifty  feet,  which  occu- 
pied about  ten  minutes  of  time,  and  then  took  hold  of  the 
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car  and  pushed  for  about  five  minutes,  when  the  collision 
occurred;  that  he  did  not  look  down  the  track  after  he  com- 
menced to  move  the  car  with  the  pinch  bar,  and  that  he  did 
not  know  whether  Anderson  did  or  not. 

It  seems  clear  that  the  finding  is  wholly  without  support 
in  the  evidence. 

The  evidence  upon  other  questions  material  to  the  right 
of  the  appellee  to  recover  was  conflicting,  and  altogether,  the 
case,  as  presented  to  the  jury,  was  such  that  it  was  essential 
that  the  instructions  should  have  been  accurate. 

For  the  errors  indicated  the  judgment  must  be  reversed 
and  the  cause  remanded. 


Philander  Avery  v.  George  W.  Vail. 


\ 


1.  Contracts— /n/ewhon  of  tJie  Parties, — In  the  construction  of  con- 
tracts th^  court  will  endeavor  to  arrive  at  the  intention  of  the  parties. 

Memorandnm. — Assumpsit.  In  the  Circuit  Court  of  McDonough 
County;  the  Hon.  (;harles  J.  Scopield,  Judge,  presiding.  Declaration, 
special  and  common  counts;  plea,  general  issue;  trial  by  jury;  verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court 
at  the  May  term,  1894,  and  affirmed.    Opinion  filed  October  29, 1894. 

Wheat  &  Meloan  and  Harris  &  Flack,  attorneys  for 
appellant. 

Poi^Tious  &  Mickey,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

The  appellee  brought  an  action  of  assumpsit  against  the 
appellant  for  failing  to  perform  the  following  contract 
which  was  signed  by  appellant  and  delivered  to  appellee  for 
a  valuable  consideration : 

"  Industry,  Jan.  17,  1889. 

Know  all  men  by  these  presents,  that  this  is  to  certify 
that  I  do  hereby  agree  to  turn  over  to  G.  W.  Vail  my  pre- 
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ferred  right  of  filing  on  the  South  East  J  of  SectioQ  24, 
Township  No.  21,  Range  34,  Finney  County,  Kansas,  which 
claim  was  formerly  tiled  on  by  Rosco  D.  Iliatt  and  con- 
tested by  me,  and  this  is  to  bind  me  to  turn  to  said  G.  W. 
Vail,  when  canceled,  my  preferred  right  of  filing,  and  upon 
failure  to  do  so  a  forfeit  of  one  hundred  and  twentv-five  dol- 
lars  ($125)  is  to  be  paid  by  me  to  said  G.  W.  Vail,  for  which 
I  sign  my  name." 

The  appellee  recovered  a  verdict  and  judgment  thereon 
for  $125.  One  question  now  made  by  appellant  is  as  to 
the  construction  of  the  contract.  The  court  held  that  the 
words  "when  canceled"  referred  to  the  claim  filed  by 
Iliatt  which  appellant  was  contesting. 

Reading  the  whole  instrument  in  the  light  of  the  circum- 
stances we  think  the  court  was  correct.  The  literal  con- 
struction contended  for  by  appellant  would  render  the 
agreement  unmeaning  and  inoperative. 

The  appellee  was 'buying  the  valuable  preferred  right  of 
filing  which  appellant  claimed  to  hold  but  which  was  also 
claimed  by  Hiatt.  If  Hiatt's  claim,  which  appellant  con- 
tested, was  canceled,  then  the  latter's  claim  had  precedence 
and  was  to  be  turned  over  to  apix^llee. 

This  clearly  was  the  intention  of  the  parties. 

As  to  whether  appellant  failed  to  perform  his  agreement 
was  a  question  of  fact  upon  which  the  evidence  was  so  con- 
flicting that  we  must  rely  upon  the  verdict.  It  is  not 
doubted  that  appellee  did  not- get  the  preferred  right  of 
filing,  and  that  by  reason  thereof  he  lost  more  than  the 
stipulated  forfeit,  but  whether  this  was  through  appellant^s 
breach  of  contract  was  the  point  in  dispute. 

If  the  jury  believed  the  testimony  of  appellee,  which  ap- 
pellant sought  to  contradict  and  to  impeach,  the  verdict  is 
supported.  We  think  it  unnecessary  to  go  into  the  details 
of  the  evidence  and  are  satisfied  to  accept  the  conclusion 
reached  by  the  jury. 

Complaint  is  made  of  the  refusal  by  the  court  to  give  the 
first  instruction  asked  by  appellant.  The  substance  of  the 
instruction  is  contained  in  the  seventh  which  was  given. 
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As  to  the  fourth  refused  we  are  not  prepared  to  say  that 
the  rule  therein  contended  for  is  correct.  We  have  been 
referred  to  no  statute  of  congress  or  to  any  regulation  of  the 
land  office  in  support  of  it,  and  in  the  absence  of  such  refer- 
ence are  disposed  to  hold  that  the  instruction  was  properly 
refused.  Instruction  No.  5  refused  was  sufficiently  covered 
by  No.  8  given.  It  is  urged  that  the  court  improperly 
modified  No.  13  asked  by  appellant.  Aside  from  the  verbal 
inaccuracy  of  using  the  word  plaintiff  for  defendant  which 
is  so  apparent  as  not  to  be  misleading,  we  find  nothing  ob- 
jectionable in  the  modification.  Eeading  the  entire  series 
of  instructions  we  think  appellant  has  no  substantial  cause 
of  complaint. 

No  other  objections  are  urged,  and  the  judgment  must  be 
affirmed. 


Western  Union  Telegraph  Co.  v.  Cyrus  N.  Trotter. 

1.  Telegraph  Companies — Limit  of  Free  Delivery,  —A  rule  of  a  tele- 
graph company  limiting  the  free  delivery  in  towns  of  less  than  5,000  in- 
habitants to  one-half  of  a  mile  from  its  office,  is  reasonable. 

Memorandmn. — ^Action  for  damages;  failure  to  deliver  a  telegram; 
In  the  Circuit  Court  of  Edgar  County;  the  Hon.  Ferdinand  Book  Wal- 
ter, Judge,  presiding.  Trial  by  jury;  verdict  and  judgment  for  plaint- 
iff; appeal  by  defendant.  Heard  in  tliis  court  at  the  May  term,  1894. 
Reversed  and  remanded.    Opinion  filed  October  29,  1894. 

Ilv2e  of  the  company : 

*' Free  Delivery  lAviits, — Messages  will  be  delivered  free  within  a 
radius  of  one-half  mile  from  the  office  in  any  city  or  town  of  less  than 
5,000  inhabitants,  and  within  a  radius  of  one  mile  from  the  office  in  any 
city  or  town  of  5,000  or  more  inhabitants.  Beyond  these  limits  only  the 
actual  cost  of  delivery  service  will  be  collected;  the  manager  will,  how- 
ever, see  that  such  cost  is  as  reasonable  as  possible." 

William  L.  Gross,  attorney  for  appellant. 

H.  S.  Taijner  and  E.  G.  Rose,  attorneys  for  appellee. 
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Mr.  Presiding  Justice  AVall  delivered  the  opinion  of 
THE  Court. 

Appellee  recovered  a  judgment  against  appellant  for 
$134.09  for  failing  to  deliver  a  telegram  addressed  to  him 
by  a  commission  firm  in  Chicago.  Appellee  was  a  farmer, 
residing  a  mile  and  a  quarter  from  the  village  of  Kansas. 
Having  some  marketable  cattle  which  he  wished  to  sell  he 
wrote  to  the  commission  firm  for  information  and  thev  sent 
him  the  telegram  in  question.  They  did  not  know  whether 
he  lived  in  the  village  or  what  arrangements  he  might  have 
made  for  having  a  telegram  delivered  to  him  and  paid 
merely  for  its  transmission  to  Kansas.  The  operator  did 
not  know  the  appellee  but  made  effort  to  find  him  within 
the  village  and  failed  to  do  so.  He  learned,  however,  where 
he  lived,  and  it  being  beyond  the  free  delivery  limits,  did 
nothing  further.  The  appellant  having  heard  in  some  indi- 
rect way  that  there  was  a  telegram  for  him,  called  at  the 
office  and  received  it.  In  the  meantime,  not  having  heard 
from  this  commission  firm,  he  had  sent  his  cattle  to  another 
firm. 

The  claim  is  that  if  he  had  received  the  telegram  promptly 
he  would  have  sent  the  cattle  in  response  thereto  by  the 
first  train  and  would  have  realized  a  higher  price  than  that 
received.  The  verdict  represents  the  alleged  difl^erence. 
The  telegram  was  received  at  Kansas  at  1:10  p.  m.,  July  5, 
1892.  It  did  not  reach  the  hands  of  appellee  until  the  9th. 
/It  appears  that  by  a  rule  of  the  company  the  free  delivery 
limit  for  a  town  of  less  than  5,000  inhabitants  was  one-half 
mile  from  the  office. 

It  is  urged  on  the  one  side  that  this  is  a  reasonable  rule 
and  that  it  should  be  enforced,  and  on  the  other  that  whether 
reasonable  or  not  it  does  not  appear  that  the  sender  or  the 
appellee  knew  of  it,  and  so  it  is  not  binding  on  either.  The 
rule  is  reasonable,  and  not  only  so,  but  it  is  a  matter  of 
common  knowledge  among  business  men  that  there  is  al- 
ways a  limit  for  the  free  delivery  of  messages/ 

The  trouble  here  was  that  the  appellee  did  not  expect  a 
reply  by  wire.    He  went  to  the  post  office  daily,  but  as  he 
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had  not  instructed  the  commission  men  to  telegraph  him  it 
did  not  occur  to  him  that  they  would,  and  they  not  knowing 
that  he  lived  beyond  the  limit,  made  no  arrangement  with 
the  company  for  delivery  of  the  message.  Hence  it  was 
bound  to  do  no  more  than  it  was  paid  for,  that  is,  transmit 
the  message  to  the  designated  office  and  there  make  reason- 
able effort  to  deliver  it  within  the  free  limit. 

It  is  argued  that  the  agent  should  have  known  from  its 
terms,  that  it  was  a  message  of  importance,  but  this  did  not 
require  him  to  go  beyond  the  limits  of  free  delivery.  If  he 
inferred  that  the  message  was  of  unusual  importance,  he 
must  also  have  inferred  that  the  appellee  was  expecting  '  t, 
and  not  living  within  the  limits,  would  call  for  it.  At  any 
rate,  such  a  conclusion  on  his  part  would  have  been  rea- 
sonable. 

We  are  of  the  opinion  that  the  case  shown  by  the  proof 
did  not  justify  the  judgment,  which  will  therefore  be  re- 
versed and  the  cause  remanded. 


Robert  Newton  v.  Gertrude  Bramlett. 

1.  Promissory  'Notes— Indorsements  in  Blank — Filling  up  the 
Contract, — ^When  a  note  is  indoraed  in  blank,  and  the  indoreemnnt  is 
filled  up  in  Buch  a  way  as  to  state  the  contract  incorrectly,  it  is  compe- 
tent to  correct  it.  The  same  principle  controls  where  an  incoiTect 
addition  is  made  to  an  indorsement;  it  may  be  stricken  out,  and  when 
no  fraud  is  designed  and  no  injury  produced,  it  wiU  not  discharge  the  in- 
dorser  from  the  contract  really  made. 

2.  Technical  Errors  —  Which  Do  Not  Mislead.— Mere  technical 
errors  which,  presumably,  do  not  mislead  the  jury,  will  not  justify  the 
Appellate  Court  in  setting  aside  a  judgment  entered  upon  their  verdict 

Memorandnm. — Assumpsit.  In  the  Circuit  Court  of  Jersey  County; 
the  Hon.  George  W.  Herdman,  Judge,  presiding.  Declaration  on  a 
promissory  note  and  common  counts;  plea  of  the  general  issue  and  stat- 
ute of  limitations;  trial  by  jury;  verdict  and  judgment  for  plaintiff; 
appeal  by  defendant.  Heard  in  this  court  at  the  May  term,  1894,  and 
affirmed.     Opmion  filed  October  29,  1894. 


O.  B.  Hamilton  and  H.  W.  Pogue,  attorneys  for  appel- 
lant. 


662  Appellate  Courts  of  Illinois. 

Vol.  55.]  Newton  v.  Bramlett. 

Thos.  F.  Ferns  and  Charles  P.  Wise,  attorneys  for  ap- 
pellee. 

Mr.  Presiding  Justice  Wall  deuvered  the  oriNioN  of 
THE  Court. 

The  appellee  recovered  a  judgment  against  the  appellant 
for  $683.42,  on  account  of  his  alleged  liability  as  the  indorser 
of  a  promissory  note. 

The  note  was  held  by  the  appellee  for  several  years  after 
maturity,  during  which  time  the  interest  was  paid  by  the 
maker,  who  afterward  died,  leaving  the  principal  unpaid. 
Appellee  filed  her  claim  against  the  estate,  and,  as  her  testi- 
mony shows,  repeatedly  urged  the  appellant  to  pay  her  the 
amount  due.  She  testifies,  while  the  maker  was  living,  he  fre- 
quently admitted  his  liability  and  promised  to  comply  with  her 
demand,  and  requested  her  not  to  sue  on  the  note ;  and  after 
the  death  of  the  maker,  as  a  part  payment  gave  her  an  ortler 
for  his  dividend  against  the  estate  of  the  maker  on  another 
claim  against  the  maker,  upon  which  order  she  received  a 
sum  of  money,  which  she  indorsed  as  a  credit  upon  the  note. 
He  admitted  the  giving  of  this  order,  but  denied  that  it  was 
intended  as  a  payment  on  the  note,  and  insisted  that  it  was 
a  mere  gift  on  his  part. 

It  is  contended  in  support  of  the  judgment,  that  by  his  ad- 
mission of  liability  and  promise  to  pay,  by  his  request  not  to 
sue,  and  by  making  the  partial  payment,  well  knowing  all 
the  facts,  the  appellant  waived  the  consequences  of  a  failure 
by  the  appellee  to  prosecute  the  maker  to  insolvency,  or 
which  amounts  to  the  same  thing,  estopped  himself  to  deny 
that  a  suit  would  have  been  unavailing. 

We  understand  the  appellant  does  not  controvert  the 
legal  proposition  asserted  by  appellee,  that  such  waiver  may 
be  so  established,  but  that  he  contends  the  proof,  all  consid- 
ered, is  not  sufficient.  No  doubt  the  testimony  is  in  serious 
conflict,  but  it  was  the  province  of  the  jury  to  reconcile  it, 
and  there  is  no  apparent  reason  for  holding  that  in  their  ef- 
fort to  do  so  they  were  misled  by  the  rulings  of  the  court 
or  that  they  wei*e  governed  by  improper  motives. 
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One  defense  was  the  statute  of  limitations,  ten  years,  to 
which  a  payment  within  the  time  was  replied. 

If  the  giving  of  the  order  for  appellant's  dividend  was  in- 
tended as  a  payment,  it  is  conceded  it  would  support  the  rep- 
lication since  it  was  made  within  ten  years. 

A  good  part  of  appellant's  brief  is  devoted  to  a  discussion 
of  the  effect  of  a  change  made  in  the  indorsement. 

It  appears  that  as  written  originally,  the  indorsement  was 
in  the  usual  form,  thus :  Pay  to  Gertrude  Bramlett — Rob- 
ert Newton. 

On  the  first  trial  of  the  case  (it  has  been  twice  tried)  the 
attorney  for  appellee  added  over  the  signature  of  the  indorser 
these  words :  •'  And  for  value  received  I  guarantee  the  pay- 
ment of  the  within  note."  The  declaration  then  contained 
a  count  upon  a  guaranty,  and  this  addition  was  made  by  the 
attorney  under  the  impression  that  the  facts  attending  the 
original  transaction  showed  an  undertaking  by  the  appellant 
to  assume  such  responsibility,  aud  that,  under  the  law,  it  was 
competent  to  write  a  guaranty  over  the  signature. 

Subsequently  the  conclusion  was  reached  that  such  a  view 
of  the  matter  was  erroneous ;  the  third  count,  which  aJleeed 
that  defendant  guaranteed  the  note,  was  dismissed,  and  the 
added  words  were  stricken  out  of  the  indorsement,  leaving 
it  precisely  as  it  was  at  first. 

Appellant  contends  that  by  such  addition  and  erasure  he 
was  wholly  discharged  from  all  liability  in  the  premises. 
This  addition  was  made  in  open  court  after  the  introduction 
of  proof  supposed  to  be  sufficient  to  show  an  intention  to 
guarantee  the  note,  and  was  supposed  by  counsel  and  also 
by  the  court  to  be  authorized.  There  was  no  fraudulent  in- 
tention, and  as  the  addition  was  erased  no  harm  was  done. 

It  has  been  held  repeatedly  that  where  a  note  is  indorsed 
in  blank  and  the  indorsement  is  filled  up  in  such  a  way  as 
to  state  the  contract  incorrectly  it  is  competent  to  correct 
it  by  striking  out  or  otherwise.  Croskey  v.  Skinner,  44* 
111.  321;  Swigart  v.  Weare,  37  111.  App.  258. 

The  same  principle  should  contrgl  where  an  incorrect 
addition  is  made  to  an  indorsement;  it  may  be  stricken  out, 
and  where  no  fraud  is  designed  and  no  injury  produced  it 
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should  not  discharge  the  indorser  from  the  contract  really 
made.  First  Natl.  Bank  v.  Eyan,  31  111.  App.  271;  same 
case,  148  111.  349. 

Some  complaint  is  made  that  the  court  allowed  incompe- 
tent evidence  as  to  the  declarations  of  appellant  at  and 
before  the  time  of  making  the  indorsement. 

Without  taking  time  to  discuss  the  matters  thus  involved 
it  is  sufficient  to  say  that  they  seem  to  be  immaterial,  and 
even  conceding  that  there  was  technical  error  therein,  we 
think  it  is  not  so  important  as  to  work  a  reversal. 

It  is  urged  the  court  erred  in  the  matter  of  giving  and 
refusing  instructions. 

The  appellant  has  failed  to  set  forth  the  instructions  in 
his  abstract  and,  according  to  well  settled  practice,  we  are 
not  called  upon  to  consider  any  objections  in  that  regard. 

We  have,  however,  examined  the  record,  and  are  of  opin- 
ion that  the  court  properly  refused  the  instructions  referred 
to  in  the  brief,  and  that  in  view  of  all  the  instructions  given 
and  of  the  issues  before  the  jury,  there  is  no  serious  error  in 
giving  the  first  instruction  for  plaintiff  of  which  complaint 
is  made. 

Mere  technical  errors  which  should  not,  and  presumably 
did  not  mislead  the  jury,  will  not  justify  an  Appellate  Court 
in  setting  aside  a  judgment.  If  there  was  error  in  giving 
this  instruction  it  was  because,  under  the  common  count,  the 
plaintiff  could  not  recover  on  the  proof.  We  shall  not  stop 
to  consider  whether  the  point  is  well  taken  or  not.  If  so, 
it  is  quite  technical,  and  it  is  not  at  all  probable  the  ver- 
dict was  affected  thereby  since  there  were  special  counts  to 
which  the  proof  did  apply.    The  judgment  will  be  affirmed. 


London  Assurance  Corporation  v.  John  £•  Saxton^  for 

use«  etc. 

1.  Insuranc?e — OtJier  Insurance  Not  Affecting  the  Risk, — Unless  a 
contract  of  insurance  has  been  affected  by  an  increase  of  insurance  be- 
yond that  contemplated  by  the  parties  when  such  contract  was  entered 
into,  there  has  been  no  increase  of  moral  hazard. 
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2.  &AME~Notice  of  Other  Insurance. — ^A  merchant  owned  two  stores, 
the  merchandise  of  which  was  insured  in  different  companies.  He  ap- 
plied to  the  agents  of  one  company  and  obtained  permission  to  move  the 
goods  of  the  store  upon  which  the  company,  represented  by  them,  had 
insurance,  to  the  other  store,  and  having  done  so,  the  goods  were  mingled. 
Afterward  when  the  insurance  on  the  goods  moved  was  about  to  expire 
he  renewed  it  with  the  same  agents.  A  loss  having  occurred  the  com- 
pany set  up  as  a  defense  the  other  insurance  on  the  goods  originally  in 
the  store,  but  the  plaintiff  recovered. 

Memorandnm. — ^Assumpsit.  In  the  Circuit  Court  of  Macon  County; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Declaration  on  an  insur- 
ance policy;  plea,  general  issue;  trial  by  the  court  without  a  jury;  find- 
ing and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  May  term,  1894,  and  affirmed.  Opinion  filed  October  29, 
1894. 

Mills  Brothers  and  Bates  &  Harding,  attorneys  for 
appellant.- 

Crea  &  EwiNo  and  David  Hutchinson,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  op 
the  Court. 

This  was  an  action  upon  a  lire  insurance  policy.  The 
issue  was  submitted  to  the  court,  a  jury  being  waived.  The 
plaintiff  recovered  and  the  defendant  has  appealed. 

The' defense  was  that  there  was  other  insurance  contrary 
to  the  terms  of  the  policy  and  thereby  the  insurer  was 
released. 

The  assured  had  a  stock  of  goods  at  No.  312  Water  street, 
Decatur,  upon  which  he  had  obtained  a  policy  of  insurance 
in  the  People's  Insurance  Company  for  $1,500.  He  met 
Dimock,  who  was  of  the  firm  of  Johnson  &  Diraock,  en- 
gaged in  real  estate  loan  and  insurance,  and  in  reply  to 
Dimock's  inquiry  if  he  wanted  any  insurance  on  his  stock 
told  him  he  had  all  he  wanted.  Afterward  he  opened 
another  store  on  William  street  in  the  same  city,  the  goods 
being  of  the  same  general  sort  as  in  the  store  in  Water 
street,  and  meeting  Dimock  again  told  him  he  would  take 
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some  insurance  on  the  William  street  stock,  whereupon  the 
policy  sued  on  was  furnished  him. 

This  policy  appears  to  have  been  signed  by  Hiram  John- 
son, Dimock's  partner,  as  agent  for  the  insurance  company. 
Still  later,  the  assured,  Sexton,  determined  to  move  this 
stock  to  his  Water  street  store  and  applied  to  Dimock  for 
permission,  whereupon  Dimock,  in  presence  of  the  assured, 
wrote  upon  the  back  of  the  policy  the  desired  permission 
and  handed  it  to  Johnson,  who  then  signed  it  and  handed  it 
to  Dimock,  who  gave  it  to  l^e  assured. 

The  goods  having  been  taken  to  William  street  were 
mixed  with  the  stock  then  on  hand  at  that  place  and  the  usual 
course  of  business  went  on  for  several  months,  when  the  policy 
issued  by  The  People's  Insurance  Company  expired.  This 
latter  policy  was  then  renewed  for  one  year  in  precisely  the 
same  form  as  before.  A  few  months  later  the  whole  stock 
was  burned. 

It  is  not  contended  that  the  jRre  was  the  fault  of  the  as- 
sured or  that  the  property  was  over-insured. 

It  appears,  indeed,  that  the  stock  at  the  time  of  the  fire 
was  worth  some  seven  thousand  dollars  and  that  the  total 
insurance  was  for  but  twentv-five  hundred. 

We  think  it  sufficiently  appears  that  Dimock  knew  of  the 
first  policy  in  the  People's  Insurance  Co.  At  least  he  knew 
the  stock  on  Water  street  was  insured.  It  also  appears  that 
Johnson  &  Dimock  were  partners  in  the  insurance  business, 
and  while  Johnson  alone  may  have  held  the  agency  for  the 
appellant  corporation,  yet  Dimock  was  acting  for  him  in 
obtaining  business,  and  it  would  follow  that  the  acts  of 
Dimock  should  be  regarded  as  the  act  of  the  corporation  in 
that  behalf. 

When  permission  was  given  to  remove  the  Williams  street 
stock  to  Water  street  and  to  mingle  all  the  goods,  it  was 
with  the  implied  condition  that  the  existing  situation  was 
to  be  continued,  so  far  at  least  as  insurance  was  concerned. 
Dimock  knowing  there  was  insurance  on  the  Water  street 
stock,  as  a  business  man,  must  have  expected  that  such  in- 
surance would  be  continued. 
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It  would  of  course  be  necessary  to  reuew  it  when  the 
existing  policy  expired,  and  it  Avould  be  contrary  to  business 
usage  to  do  otherwise. 

In  a  word,  the  transaction  implied  the  continuance  of  the 
then  existing  conditions,  one  of  which  was  the  insurance  then 
in  force,  and  necessarily  the  renewal  of  it  when  it  expired. 
We  think  the  appellant  can  not  be  heard  to  say  otherwise 
and  that  the  judgment  is  right  on  the  merits. 

The  errors  assigned  also  question  the  ruling  of  the  court 
on  the  second  and  third  propositions  of  law  which  were 
marked  refused.  It  appears  that  the  first  proposition  was 
held,  and  as  it  covered  the  law  question  really  involved,  the 
second  and  third  were  not  important.  However  this  may 
be,  the  brief  of  appellant  makes  no  point  upon  this  action 
of  the  court,  and  it  is  therefore  to  be  considered  as  aban- 
doned.   The  judgment  will  be  affirmed. 


Commissioners  of  Highways  v.  Nelson  B.  Green. 

1.  Freehold — When  Involved. — ^Where  the  question  as  to  whether  a 
fence  is  in  a  public  road  is  involved,  and  the  necessary  result  of  a  decree  is 
that  one  party  loses  and  the  other  gains  a  freehold  in  the  disputed  prem- 
ises, this  court  is  without  jurisdiction. 

Mcmorandnm. — Bill  for  injunction.  In  the  Circuit  Court  of  Coles 
Coimty;  the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Appeal  in 
this  court  dismissed.    Opinion  filed  October  29,  1894. 

F.  K.  DuNNB  and  J.  H.  Marshall,  attorneys  for  appel- 
lants. 

Wiley  &  Neal,  attorneys  for  appellee. 

Per  Curiam. 

This  was  a  bill  in  equity  to  enjoin  the  appellants  from  re- 
moving a  fence  placed  by  appellee  in  a  certain  public  road, 
as  it  was  by  appellants  claimed  to  be.    The  question  was 
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whether  the  fence  was  in  a  public  road  and  this  involved 
a  freehold.  The  necessary  result  of  the  decree  was  that  one 
party  lost  and  the  other  gained  a  freehold  in  the  disputed 
premises,  although  the  question  might  be  solved  by  ascer- 
taining where  the  true  line  between  the  north  half  and  the 
south  half  of  the  east  half  of  the  southwest  quarter  was,  etc. 
Town  of  Brush v  Mound  v.  McClintock,  146  111.  643. 

The  appeal  must  be  dismissed. 

Leave  will  be  given  to  withdraw  record,  abstracts  and 
briefs. 


Benjamin  F.  Walrad  ?.  Mamie  Walrad. 

1.  Defaults —  When  to  he  Set  Aside. — Where  a  defendant  in  a  divorce 
proceeding,  being  ordered  to  file  an  answer  by  a  certain  day,  prepared  the 
same,  but  by  the  negligence  of  a  postmaster  it  failed  to  reach  the  court 
in  time  and  a  default  was  taken,  tt  was  Jteld,  that  under  the  circum- 
stances there  was  not  such  negligence  as  should  have  barred  the  de- 
fendant of  a  hearing,  and  the  default  should  have  been  set  aside. 

Memorandum.— Bill  for  divorce.  In  the  Circuit  Court  of  McLean 
County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Appeal  from 
an  order  refusing  to  set  aside  a  default  Heard  in  this  court  at  the  May 
term,  1894.     Reversed  and  remanded.     Opinion  filed  October  29,  1894. 

O'Connor,  Duncan  &  Haskins,  and  Fifeb  &  Phillips, 
attorneys  for  appellant. 

Appellee's  Brief,  Effie  Henderson,  and  Welty  &  Ster- 
ling, Attorneys. 

The  matter  of  setting  aside  defaults  is  subject  to  the  dis- 
cretion of  the  court,  and  unless  this  discretion  has  been 
greatly  abused,  a  court  of  review  will  not  interfere.  Leather 
Co.  V.  Woodley,  75  111.  435;  Constantine  v.  Wells,  83  111.  192; 
Hall  V.  Bank,  133  111.  234;  5  Am.  &  Eng.  Ency.  of  Law,  496. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  op 
THE  Court. 

The  only  question  here  is  whether  the  Circuit  Court  erred 
in  refusing  to  set  aside  a  default  entered  against  appellant. 
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The  proceeding  was  for  divorce  and  an  order  for  tempo- 
rary alimony  had  been  obtained. 

It  was  found  necessary  to  amend  the  bill,  and  then  a  rule 
was  entered  to  answer  by  Thursday,  the  16th  of  November. 
The  Jippellant  lived  at  LaSalle,  in  LaSalle  county,  as  did  his 
solicitor,  who  was  then  busy  in  the  Circuit  Court  of  that 
county.  On  the  15th  of  November  the  answer  was  pre- 
pared and  placed  in  an  envelope,  directed  to  the  circuit 
clerk  of  McLean  County,  and  upon  the  assurance  of  the 
postmaster  at  LaSalle  that  it  would  leave  his  office  on  the 
morning  of  the  16th,  in  time  to  reach  Bloomington  by  8:25 
A.  M.,  the  solicitor  for  appellant  delivered  it  for  registry  to 
the  LaSalle  postmaster,  who  had  promised  that  he  would 
personally  place  the  package  in  the  early  morning  mail. 

The  postmaster  overslept  and  thus  failed  to  keep  his 
promise,  and  the  package  did  not  reach  the  proper  office  until 
the  17th,  after  the  default  had  been  entered.  It  was  there, 
however,  when  the  motion  was  made  to  set  aside  the  order, 
and  contained  a  specific  denial  of  the  allegations  in  the  bill. 
It  was  accompanied  by  an  affidavit  which  explained  the  cir- 
cumstances as  above  stated,  and  which  averred  that  appellant 
was  not  guilty  of  the  charges  alleged  in  the  bill.  We  think 
the  court  should  have  set  aside  the  default. 

It  was  apparent  that  the  appellant  was  defending  in  good 
faith. 

The  court  had  allowed  appellee  a  solicitor's  fee  of  $100 
which  would  enable  her  to  try  the  case  on  its  merits. 

Bv  mere  accident  the  answer  failed  to  reach  the  clerk  in 
time,  as  it  would  have  done  otherwise,  and  while  by  greater 
diligence  it  mio:ht  have  been  sent  earlier,  vet  under  the  cir- 
cumstances  there  was  not  such  negligence  as  should  have 
barred  the  appellant  of  a  hearing. 

It  is  not  the  policy  of  the  law  to  grant  divorces  freely, 
and  where,  as  here,  the  alleo;ations  of  the  bill  were  denied 
and  there  was  evidently  a  bona  fide  purpose  to  defend,  and 
an  unintentional  failure  to  comply  with  the  rule,  ordinary 
diligence  having  been  used  to  do  so,  the  default  should  have 
been  opened  and  the  defendant  allowed  to  file  his  answer  to 
the  merits.    Decree  reversed  and  cause  remanded. 
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James  T.  Snell  t.  J.  W.  Eyans  &  Son. 

1.  BuiLDiNQ  Contracts— -4rcfei^ecf«  Certificate  When  Not  Condu- 
cive,— Where  it  is  provided  in  a  contract  that  an  architect's  certificate 
shall  not  exempt  the  contractor  from  liability  to  make  work  good,  should 
it  be  afterward  found  not  to  be  in  accordance  with  the  contract,  it  fol- 
lows that  if  any  substantial  defect  or  departure  from  the  contract  escapes 
the  attention  of  the  architect,  the  contractor  will  be  responsible,  even 
though  he  may  have  obtained  the  architect's  certificate. 

2.  Same — Allowing  the  Jury  to  Examine  the  Work. — In  actions  where 
the  question  as  to  whether  work  has  been  done  according  to  contract  is 
involved,  the  practice  of  allowing  the  jury  to  inspect  the  work  does  not 
obtain  in  this  State. 

Mem orandnm.— Assumpsit.  In  the  Circuit  Court  of  McLean  County; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Declaration  on  a  building 
contract;  pleas,  general  issue  and  notice  of  set-oflf,  etc.;  trial  by  jury; 
verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  May  term,  1804.  Reversed  and  remanded.  Opinion  filed 
October  29,  1894. 

A.  E.  DkMange,  attorney  for  appellant. 

Welty  &  Stekling,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion*  of 
THE  Court. 

The  appellees  recovered  a. judgment  in  assumpsit  against 
the  appellant  for  $624.28,  being  for  an  alleged  balance  due 
them  for  building  a  dwelling  house  for  him. 

There  was  a  written  contract  to  build  the  house  according 
to  certain  plans  and  sj^ecifications  for  the  sum  of  $20,600, 
and  there  were  certain  extras  amounting  to  $524.28,  and 
according  to  the  claim  of  appellees  this  sum,  together  with 
a  balance  of  $100  on  the  original  contract,  remained  unpaid. 

There  was  no  dispute  as  to  these  amounts,  but  the  defense 
was  that  the  house  had  not  been  built  according  to  contract 
and  that  thereby  the  appellant  had  sustained  damages 
largely  in  excess  of  the  sum  demanded. 

The  contract  called  for  the  best  materials  and  the  most 
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skillful  workmanship,  all  to  be  under  the  supervision  of  Mil- 
ler, the  architect,  without  whose  certificate  the  appellees  were 
not  entitled  to  call  upon  appellant  for  any  payment  for  either 
work  or  material. 

The  building  progressed  under  such  supervision,  and  pay- 
ments were  made  from  time  to  time,  until  finally  appellant 
occupied  the  house  about  March  1,  1891. 

It  appears  that  on  the  1st  of  September,  1891,  the  archi- 
tect gave  a  certificate  to  the  appellees  which  entitled  them 
to  final  payment,  bub  it  is  a  question  whether  it  was  given 
conditionally,  as  now  claimed  by  the  architect,  upon  their 
making  any  alterations,  changes  or  additions  necessary  to 
bring  the  entire  job  up  to  the  letter  of  the  plans  and  spec- 
ifications, or  whether,  as  they  claim,  it  was  given  abso- 
lutely and  without  any  suph  conditions. 

It  is  quite  apparent  that  there  were  various  defects,  some 
very  serious  and  others  not,  but  all  of  some  consequence,  and 
when  all  are  taken  into  account  the  appellant  is  justified  in 
saying  that  his  house  is  not  what  he  had  a  right  to  expect 
in  view  of  the  price  and  the  terms  of  the  contract. 

The  roof  leaks  so  that  a  number  of  the  ceilings  have  been 
discolored,  enough  to  require  new  decorations,  and  the  plas- 
tering threatens  to  fall.  Many  of  the  doors  are  warped  and 
shrunk  so  as  to  make  them  unsightly.  Some  of  the  wainscot- 
ing also.  The  vestibule  and  dining-room  are  "  out  of  true  " 
so  that,  being  wider  at  one  end  than  at  the  other,  the  tiling 
and  parquetry  work  of  the  floors  and  the  panel  work  of 
the  ceiling  present  a  bad  appearance.  In  a  costly  house 
such  a  fault  as  this  last  is  regarded  as  quite  a  substantial 
matter  and  no  doubt  properly  so.  The  joists  have  shrunk 
so  as  to  let  the  floor  sag  in  many  places. 

Other  complaints  more  or  less  im])ortant  seem  to  be  wr.r- 
ranted  by  the  facts. 

Of  course  it  is  difBcult  to  find  any  one  willing  to  accept 
the  blame  for  these  results.  As  to  the  error  in  the  dimen- 
sions of  the  vestibule  and  dining-room  the  appellees  claim 
that  the  foundations  were  laid  otf  by  the  architect  and  they 
built  the  walls  accordingly;  and  as  to  the  roof' they  say  that 
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he  insisted  upon  a  certain  style  of  valleys  which  have  caused 
the  leaks.  As  to  the  shrinkage  in  doors,  floors  and  wain- 
scoting they  say  it  is  caused  by  the  excessive  heat  from  the 
steam  with  which  the  house  is  warmed  and  that  no  matter 
how  thoroughly  the  mill  work  is  seasoned  there  will  be  more 
or  less  such  shrinkage  under  such  circumstanced.  The  arch- 
itect does  not  accede  to  those  views.  As  to  some  points  the 
evidence  is  more  or  less  conflicting,  and  on  such  matters  we 
need  express  no  opinion. 

The  contract  distinctly  called  for  lumber  of  the  best  qual- 
ity, thoroughly  seasoned,  and  fit  for  the  various  purposes 
for  which  it  was  to  be  used.  The  w^ork  was  to  be  of  the 
most  skillful  and  substantial  sort. 

The  walls  in  all  cases  were  to  be  kept  "  perfectly  straight, 
plumb,  true  and  level,  to  be  carried  np  to  the  proper  and 
exact  heights,  and  to  a  true  line  from  one  end  to  the  other." 

While  the  certificate  of  the  architect  w^as  necessary  to 
pass  the  work,  yet  it  was  expressly  provided  that  such  .cer- 
tificate should  not  exempt  the  contractor  from  liability  to 
make  any  work  good,  should  it  be  afterward  found  that  it 
had  not  been  done  in  accordance  with  the  plans  and  speci- 
fications, both  of  which  were  made  a  part  of  the  contraot. 
It  follows  that  if  any  substantial  defect  or  departure  from 
the  contract  escaped  the  attention  of  the  architect,  the  con- 
tractor would  be  responsible,  even  though  he  might  have  ob- 
tained a  certificate  covering  the  part  of  work  affected  by  such 
faulty  items.  This  would  seem  to  be  applicable  justly  in 
the  case  of  the  walls  of  the  dining-room  and  vestibule.  As 
we  understand  the  requirement  of  the  contract  it  devolved 
upon  the  contractors  to  make  the  walls  plumb,  straight  and 
true,  and  to  carry  them  up  to  the  proper  heights  on  a  true 
line  from  one  end  to  the  other,  and  they  kre  not  to  be  ex- 
cused because  the  architect  did  not  discover  they  had  failed 
to  do  so. 

They  insist  he  is  to  blame  because  of  the  error  in  laying 
the  foundation,  but  according  to  their  own  evidence  as  well 
as  his,  he  held  the  plans  and  gave  them  the  dimensions  and 
distances,  and  they  made  the  measurements. 
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Manifestly  the  mistake  began  in  the  measurement  which 
they  thus  made.  From  the  evidence  we  are  inclined  to 
think  they  can  not  avoid  responsibility  for  this  very  serious 
defect. 

Nor  are  we  satisfied  with  the  explanation  they  give  as  to 
the  shrinkage  of  joists,  doors  and  wainscoting,  and  we  are 
disposed  to  believe  that  the  materials  were  not  properly 
seasoned.  Something  may,  of  course,  be  allowed  for  the 
action  of  steam,  but  it  was  known  this  house  was  to  be  so 
heated,  and  precautions  should  have  been  taken  accordingly. 

With  regard  to  the  method  of  making  the  valle3's  which 
it  is  said  is  the  cause  of  the  leakage  in  the  roof,  the  evi- 
dence is  quite  conflicting  as  to  what  was  done  by  the  archi- 
tect. 

If,  as  averred  by  appellees,  he  directed  the  details  of  this 
matter,  and  the  roof  contractor  made  the  vallevs  as  he  re- 
(juired,  then  appellees  ought  not  to  be  chargeable;  but  this 
is  vigorously  contested,  and  is  an  open  question  which 
should  be  left  to  the  consideration  of  another  jury  if  the 
case  is  again  tried'. 

Complaint  is  made  of  instructions  given  for  appellees. 
We  shall  not  notice  all  the  objections  raised.  The  third 
instruction  inaccurately  advised  the  jury  that  skill  merely 
(which  the  jury  might  understand  to  mean  ordinary  skill) 
was  required  in  the  performance  of  the  work  when,  as  above 
noticed,  the  contract  called  for  the  best  and  most  skillful 
workmanship. 

The  fifth  may  have  misled  the  jury,  as  suggested,  to  sup- 
pose that  unless  the  appellant  had  proved  his  entire  claim 
for  damages  he  could  not  recover  any,  though  it  is  not  very 
clear  that  such  misapprehension  would  occur. 

The  eighth  we  regard  as  seriously  at  fault  in  that  it  holds 
the  appellant  bound  by  the  certificate  of  the  superintendent 
unless  obtained  by  fraud  or  mistake,  when  the  contract  ex- 
pressly provides,  as  already  observed,  that  the  granting  of 
the  certificate  should  not  exempt  the  contractor  from  liabil- 
ity to  make  good  any  work  afterward  found  not  to  have 
been  done  in  accordance  with  the  plans  and  specifications. 

You  LV  43 
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It  is  urged  that  the  jnry  were  misled  and  prejudiced  by 
the  offer  of  appellees'  counsel  that  the  jury  should  inspect 
the  house. 

Such  a  practice  does  not  obtain  in  this  State,  and  the  sug- 
gestion should  not  have  been  piade.  Possibly  it  may  have 
operated  to  the  prejudice  of  appellant. 

On  the  whole  case  we  are  not  satisfied  with  the  judg- 
ment, which,  for  the  reasons  indicated,  will  be  reversed  and 
the  cause  remanded. 


Isabella  Bryan  y.  F.  M.  Webb. 

1.  Husband  and  Wipe — Separate  Property. — A  horse,  bought  by  a 
husband  and  paid  for  out  of  the  proceeds  of  a  crop  of  wheat  raised  by 
him  on  the  land  of  the  wife,  is  the  property  of  the  husband  and  liable 
to  be  taken  on  execution  for  his  debts. 

Memorandum.— Replevin.  In  the  Circuit  Court  of  Moultrie  Count}-; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Trial  by  jury;  verdict  and 
judgment  for  defendant;  appeal  by  plaintiff.  Heard  in  this  ooiu*t  at  the 
May  term,  1B94,  and  afiinned.  .  Opinion  filed  June  22,  1894. 

Harbaugh  &  WiiiTAKEB,  attomeys  for  appellant. 
"W.  Q-.  Cochran,  attorney  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

The  appellee,  sheriff  of  Moultrie  county,  by  virtue  of 
an  execution  against  Robert  Bryan,  levied  upon  a  horse  as 
the  property  of  the  execution  debtor.  The  appellant,  who 
is  the  wife  of  Robert  Bryan,  claimed  to  be  the  owner  of  the 
horse,  and  brought  replevin  against  the  sheriff  to  recover  it. 
She  was  defeated  in  the  Circuit  Court  after  a  hearing  before 
a  jury,  and  by  this  appeal  seeks  to  reverse  that  judgment. 
It  is  urged  that  the  verdict  is  against  the  weight  of  the  evi- 
dence. But  two  witnesses,  the  appellant  and  Robert,  her 
husband,  testified  in  her  behalf,  and  in  substance  stated  that 
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the  husband,  as  agent  for  the  wife,  bought  the  horse  of  a 
Mr.  Huff,  and  that  payment  therefor  was  made  by  the  ap- 
pellant or  with  money  belonging  to  her. 

Mr.  Huff  testified  that  he  sold  the  horse  to  the  husband; 
that  appellant  was  not  present,  and  that  nothing  was  said 
about  the  purchase  being  for  her;  that  the  husband  gave  his 
note  for  the  purchase  price  of  the  horse  and  that  the  appel- 
lant signed  the  note  as  surety  for  the  husband. 

It  further  appeared  from  the  evidence  that  the  note  was 
paid  out  of  proceeds  of  the  sale  of  a  crop  of  wheat  grown 
by  the  husband  on  a  farm  owned  by  the  wife,  but  cultivated 
and  controlled  by  him;  that  the  husband  and  wife  lived  upon 
the  land  and  that  he  conducted  the  business  of  farming  the 
land  as  an  owner  would,  and  without  any  agreement  be- 
tween himself  and  wife  as  to  his  compensation  or  the  owner- 
ship of  the  products  of  land. 

Manifestly  the  case  presented  was  one  for  the  determina- 
tion of  a  jury.  As  to  the  instructions,  counsel  for  appellant 
say  "  they  are  correct,  so  far  as  they  have  any  application 
to  the  case,"  but  complain  that  instruction  No.  6  for  appel- 
lee had  no  application  to  the  issue.  It  advised  the  jury  that 
the  statute  required  a  transfer  of  personal  property,  if  made 
by  a  husband  to  his  wife,  to  be  evidenced  by  writing,  if  third 
parties  were  interested.  It  was  abstractly  correct,  and  was 
prepared,  no  doubt,  in  anticipation  of  testimony  which  might 
make  it  important  that  the  jury  should  be  advised  in  that 
respect.  At  least  it  did  no  harm.  The  judgment  must  be 
affirmed. 


Charles  Braumiller  et  aL  v.  Thomas  J.  Erwin. 

1.  "PRA-cncE— Discrepancies  in  Accounts  Can  Not  he  Asserted  for  the 
Mrst  Time  in  the  Appellate  Court. — Where  a  party  claims  a  discrepancy 
in  the  footing  of  statements  furnished  by  the  opposite  party  to  a  suit  and 
used  on  the  trial, jthe  proper  time  for  the  party  affected  injuriously  by 
such  discrepancy  to  insist  upon  the  claim,  is  upon  the  trial  below.  Not 
to  do  so,  impliedly  concedes  the  correctness  of  the  statement  as  to 
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amounts,  and  contesting  only  upon  another  point  will  estop  the  party 
from  asserting  the  claim  in  ihe  Appellate  Court. 

Memorandam. — ^Assumpsit.  In  the  Circuit  Court  of  DeWitt  County; 
the  Hon.  GEO|LaB  W.  Hbbdman,  Judge,  presiding.  Declaration  fo^ 
goods  sold;  pleas  of  general  issue,  recoupment  and  set-off;  trial  by 
jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant  Heard 
in  this  court  at  the  May  term,  1894,  and  affirmed.  Opinion  filed  October 
29,  1894. 

E.  A.  Lemon,  attorney  for  appellants. 

Wm.  F.  Heendon  and  William  Booth,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  "Wall  delivered  the  opinion  of 
THE  Court. 

The  appellee  recovered  a  judgment  in  assumpsit  against 
appellants  for  $357.92,  balance  claimed  to  be  due  upon  the 
sale  and  delivery  of  a  quantity  of  corn.  Part  of  the  corn 
was  old  and  a  part  was  new.  The  main  question  of  fact  was 
whether  the  appellee  sold  the  old  corn  to  grade  No.  2,  as 
alleged  by  appellants,  or  whether,  as  alleged  by  him,  he  sold 
it  without  any  statement  or  designation  of  its  quality. 

The  appellants  bought  it  to  sell  again,  and  did  sell  it,  and 
as  they  aver,  the  old  corn  graded  as  low  as  three  and  four, 
and  on  this  account  they  retained  the  sum  of  $262,  to  cover 
the  difference  in  value  between  'No.  2  and  the  grade  at  which 
they  disposed  of  it. 

A  statement  in  writing  was  made  by  them  to  the  appellee 
containing  the  number  of  bushels  of  old  corn  at  the  contract 
price,  the  number  of  bushels  of  new  com  at  the  contract 
price,  the  amounts  paid  on  account,  the  sum  so  retained, 
and  the  balance  remaining,  for  which  their  check  was 
inclosed. 

It  was  claimed  by  appellee,  and  not  denied  by  appellants, 
that  there  was  an  error  in  the  figures  as  to  the  number  of 
bushels,  and  that  the  appellee  was  entitled  to  pay  for  261 
bushels  more  than  so  reported. 

In  view  of  this  condition  of  the  proof  the  court  instructed 
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the  jury  that  if  they  found  the  issues  for  the  plaintiff  they 
should  allow  him  the  sum  of  $262,  plus  the  contract  price 
for  the  261  bushels.  It  is  now  urged  that  by  an  examina- 
tion of  the  various  sheets  containing  the  weights  as  reported 
by  the  weighers,  compared  with  the  testimony,  it  will  appear 
that  the  appellee  did  not  furnish  the  amount  of  com  neces- 
sary to  support  this  verdict  by  some  fifty-four  bushels,  and 
that  the  court  in  giving  this  instruction  invaded  the  province 
of  the  jury,  and  thereby  committed  such  error  as  should 
work  a  reversal  of  the  judgment. 

We  are  not  disposed  to  follow  the  inquiry  thus  suggested 
by  counsel.  We  think  the  court  was  justified  in  assuming, 
as  the  parties  all  seemed  to  assume,'-that  the  plaintiff,  if 
entitled  to  a  verdict  upon  the  controverted  question  of  fact 
as  to  what  was  the  contract,  was  entitled  to  the  sumretained, 
to  wit,  $262,  and  the  contract  price  for  the  261  bushels. 

In  other  words,  the  measure  of  damages,  if  the  plaintiff's 
theory  as  to  the  facts  was  true,  was  not  a  matter  of  dispute. 

It  may  be  that  according  to  the  figures  as  shown  by  the 
various  weigh-sheets  there  is  a  shortage  of  fifty-four  bushels, 
but  if  so,  the  proper  time  to  insist  upon  that  point  was  upon 
the  trial.  If  the  footings  justified  such  a  claim  in  face  of 
said  written  statement  furnished  by  appellants,  in  which 
they  professed  to  give  the  exact  number  of  bushels,  and 
which  they  admitted  was  261  bushels  short,  it  was  due  to 
the  court  as  well  as  to  the  jury  and  the  opposite  party  to 
point  out  the  discrepancy  then.  Not  to  do  so,  thereby 
impliedly  conceding  the  plaintiff's  claim  as  to  amounts,  and 
contesting  only  upon  the  question  as  to  what  was  the  con- 
tract, should  estop  them  from  asserting  the  claim  now. 

By  their  action  they  led  the  court  to  make  the  assumption 
in  said  instruction  of  which  they  now  complain.  They 
should  not  be  heard  to  make  the  complaint  under  the  cir- 
cumstances. It  is  further  objected  that  the  court  erred  in 
advising  the  jury  that  if  there  was  no  mention  of  the  qual- 
ity of  the  corn  the  plaintiff  was  entitled  to  recover,  even 
though  the  quality  was  bad,  and  that  the  true  rule  is  that 
when  such  property  is  sold,  not  on  inspection,  there  is  an 
implied  warranty  that  it  is  merchantable. 
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Conceding  that  such  is  the  rule  and  that  it  is  applicable 
here,  we  think  there  is  no  real  error  in  this  action  of  the 
court,  for  the  reason  that  the  corn  was  in  fact  merchantable 
and  did  go  in  the  market,  though  at  a  grade  below  No.  2. 

The  instruction  was  not  erroneous  in  view  of  the  evidence. 

We  deem  it  unnecessary  to  consider  in  detail  other  objec- 
tions to  the  instructions,  as  it  is  apparent,  we  think,  that  the 
appellants  have  no  just  ground  of  complaint,  in  view  of  the 
whole  series  of  instructions  given  for  both  sides.  The  law 
was  presented  with  sufficient  clearness,  and  there  can  be  no 
reason  to  say  that  appellants  were  unduly  prejudiced  by  the 
action  of  the  court  in  this  regard. 

The  chief  question  was  whether  the  appellee  contracted 
his  old  corn  as  No.  2,  which  it  was  not,  or  whether  there 
was  no  understanding  on  his  part  as  to  the  quality. 

This  point  was  sharply  contested. 

There  was  a  written  memorandum  signed  by  appellants 
and  delivered  to  the  appellee  in  which  no  mention  of  grade 
appears.  At  the  same  time  another  memorandum  signed 
by  appellee  was  given  to  appellants  in  which  the  old  corn 
is  described  as  "  2,"  nothing  said  as  to  the  new  corn. 

Appellee  claims  that  this  figure  2  was  not  in  the  paper 
when  he  delivered  it. 

Appellants  claim  it  was. 

We  do  not  care  to  discuss  the  evidence,  as  in  our  view  of 
the  matter  the  verdict  is  not  so  opposed  to  the  proof  as  to 
warrant  a  reversal. 

No  doubt  the  jury  gave  the  conflicting  evidence  due  con- 
sideration, and  there  being  no  error  of  the  court  calculated 
to  mislead  them  in  their  finding,  and  no  cause  to  believe 
that  they  were  actuated  by  improper  motives,  their  verdict 
must  be  accepted  as  a  finality. 

The  judgment  is  affirmed. 


Thikd  District— May  Term,  1894  679 

Mellor  V.  Lawyer. 


William  Mellor  et  al.  t.  J.  N.  and  J.  F.  Lawyer,  Admin- 
istrators of  the  Estate  of  Thomas  Lawyer. 

1.  Partners — Liability  of  an  Incoming  Member  of  a  Firm. — A  new 
partner  coming  into  an  existing  firm  will  not  be  liable  in  respect  to  debts 
contracted  by  the  firm  previous  to  his  entering  it,  imless  he  expressly 
assumes  them. 

Memorandnm.— Assumpsit.  In  the  Circuit  Court  of  McDonongh 
County;  the  Hon.  Charles  J.  Scofield,  Judge,  presiding.  Declaration, 
common  counts;  pleas,  general  issue  verified;  denial  of  partnership 
verified  and  statute  of  frauds;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  appeal  by  defendants.  Heard  in  this  court  at  the  May  term, 
1894.    Reversed  and  remanded.    Opinion  filed  October  29, 1894. 

Defendant's  17th  and  ISth  refused  instructions, 

17.  The  jury  are  further  instructed  that  if  they  believe  from  the  evi- 
dence in  the  case,  that  for  several  years  prior  to  April  28,  1892,  the  firm 
of  J.  Mershon  &  Co.  was  composed  of  Henry  Mershon,  Milton  Mershon, 
Rhodes  Mershon,  Damaris  Bailey  and  Rebecca  Durell;  that  the  debts 
sued  for  in  this  case  are  the  balance  of  a  deposit  originally  made  with  said 
J.  Mershon  &  Co.,  about  October,  1891;  that  said  firm  of  J.  Mershon  & 
Co.  made  an  assignment  for  the  benefit  of  creditors  and  ceased  to  do 
business  about  June  16, 1892;  that  the  defendants,  John  Kost,  Edward 
Hamer,  Martin  V.  Lawyer,  Everet  K.  Leighty,  Samuel  Chipman,  Sam- 
uel Schroder  and  William  Mellor  were  never  actual  partners  in  said  firm 
of  J.  Mershon  &  Co.,  and  were  not  partners  in  said  old  firm  at  the  time 
said  deposit  was  made;  then,  although  the  jury  may  find  that  said  last 
named  parties  did,  on  or  after  April  28,  1892,  hold  themselves  out  or 
permit  or  suffer  themselves  to  be  held  out  as  partners  in  a  new  firm  in- 
cluding all  the  parties  named  above,  yet  said  Jolm  Kost,  Edward 
Hamer,  Martin  V.  Lawyer,  Everet  K.  Leighty,  Samuel  Chipman,  Sam- 
uel Schroder  and  William  Mellor  can  not  be  held  liable  for  a  deposit 
made  before  such  holding  out  unless  they  have  in  some  legal  manner  aa- 
simied  liability  for  such  indebtedness,  and  the  mere  fact  of  holding  out, 
or  permitting  or  suffering  themselves  to  be  held  out  as  partnera  after  said 
deposit  was  made,  would  not  be  a  legal  assumption  of  said  indebtedness. 

18.  Although  the  jury  may  believe  from  the  evidence  that  the  de- 
fendants, Kost,  Schroder,  Chipman,  Hamer,  Leighty,  Lawyer  and  Mellor 
held  themselves  out,  or  permitted  or  suffered  themselves  to  be  held  out 
as  partners  in  the  firm  of  J.  Mershon  &  Co.,  on  and  after  April  28, 
1892,  yet  the  mere  fact  of  such  holding  out  would  not  make  them  liable 
for  deposits  made  with  said  J.  Mershon  &  Co.,  prior  to^the  time  of  such 
holding  out. 
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Appellants'  Bkief,  Wm.  Pkentiss,  Kinsey  Thomas  and  S. 

B.  Montgomery,  Attorneys. 

Appellants  contended  that  where  a  partnership  does  not 
actually  exist  and  it  is  sought  to  hold  persons  as  partners 
because  they  have  held  themselves  out  to  be  such,  it  can 
only  be  done  on  the  principle  of  equitable  estop|}el,  and  be- 
fore they  can  be  held  liable  as  partners  on  account  of  such 
holding  out  three  things  must  concur: 

First.  The  holding  out  must  be  by  their  express  or  im- 
plied authority. 

Second.  The  fact  of  such  holding  out  must  be  brought 
to  the  knowledge  of  the  party  seeking  to  avail  himself  of 
such  holding  out. 

Third.  Such  persons  must  have  been  deceived  thereby 
and  have  as  reasonable  men  extended  credit  on  the  strength 
and  faith  of  such  information.  Lindley  on  Partnership, 
Sec.  43  et  aeq.;  Ward  v.  Pennel,  51  Me.  52;  People  v.  Brown, 
67  111.  435;  Ball  v.  Horton,  85  111.  159;  Central  City  Bank 
V.  Walker,  66  N.  Y.  424;  Irvin  v.  Conklin,  36  Barb.  (N.  Y. ) 
64;  Ileffner  v.  Palmer,  67  111.  161;  Thompson  v.  Bank,  111 
U.  S.  529. 

The  holding  out,  to  make  one  liable,  must  be  before  the 
contract.  Bates  on  Partnership,  Sec.  91;  Baird  v.  Planque, 
1  Fos.  &  Fin.  344. 

Incoming  partners  are  not  liable  for  the  debts  of  the  old 
firm.  Lindley  on  Partnei*ship  (2d  Ed.),  208;  Bates  on  Part- 
nership, Par.  507;  Story  on  Partnership,  Sec.  151-3;  Collyer 
on  Partnership,  361;  Sheriflf  v.  Wilks,  1  East  48. 

To  render  an  incoming  partner  liable  on  an  old  debt  of 
the  firm  of  which  he  has  become  a  member  there  must  be  a 
novation  of  the  debt  or  an  agreement  sanctioned  by  all  the 
copartners,  for  a  legal  consideration,  to  discharge  the  old 
^T\u  from  their  liability  to  the  creditor  and  make  the  debt 
an  obligation  of  the  newlv  constituted  firm.  Sternberg:  v. 
Callahan,  14  Iowa  251;  Story  on  Partnership,  Sec.  152; 
Collyer  on  Partnership,  Sec.  520-525;  Parmelee  v.  Wiggen- 
horn,  6  Neb.  322;  Lindley  on  Partnership  (1st  Ed.),  392,  (2d 
Ed.)  208;  McKinney  v.  Alvis,  14  111.  34. 
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If  no  new  promise  is  proved,  for  instance,  if  the  in- 
coming partner  was  a  dormant  partner  and  joined  in  no 
act  to  ratify  the  contract,  he  will  not  be  concluded  by  it,  for 
neither  was  he  a  party  to  it  originally,  nor  does  the  mere 
act  of  joining  the  partnership  amount  to  a  ratification, 
Sternberg  v.  Callahan,  14  Iowa  257;  Colly er  on  Partner- 
ship, Sees.  520,  525. 

Where  credit  is  originally  given  to  an  individual,  the 
incoming  partner  can  not  be  held  liable  though  the  firm 
receive  the  benefit  of  the  transaction.  Watt  v.  Kirby,  15 
111.  200;  Goodenow  v.  Jones,  75  111.  48;  Wright  v.  Bross- 
man,  73  111.  381;  Wittram  v.  Van  Wonner,  44  111.  525. 

There  is  bo  presumption  that  one  who  becomes  a  me^nber 
of  an  existing  firm  assumes  liability  for  previous  debts  or 
contracts  of  the  firm.  Lindley  on  Partnership  (2d  Ed.),  208; 
Fuller  V.  Kow,  56  Barb.  (N.  Y.)  344;  Kountz  v.  Holthouse, 
95  Pa.  St.  235;  Sternberg  v.  Callahan,  14  Iowa  256;  Story 
on  Partnership,  352,  353. 

The  mere  promise  of  an  incoming  partner  to  creditor  to 
pay  debts  of  old  firm  is  within  statute  of  frauds.  There 
must  be  new  consideration  and  old  firm  released.  Bates 
on  Partnership,  Sees.  510,  647. 

Appellees'  Brief,  Sherman  &  Tunnicliff  and   Baily  & 

Holly,  Attorneys. 

The  agreement  of  the  new  members  to  pay  debts  of  old 
firm  would  inure  to  the  benefit  of  the  creditors  and  thev 
may  sue  on  it.  Hannigan  v.  Morrissey  (N.  Y.),  27  N.  E. 
402;  Case  v.  Ellis  (Ind.),  30  N.  E.  Rep.  907;  Waterman  v. 
Morgan,  114  Ind.  237;  Ringo  v.  Wing  (Ark:),  5  S.  W.  Rep. 
787;  McCracken  v.  Milhous,  7  Brad.  164;  Eddy  et  al.  v. 
Roberts,  17  111.  505;  Brown  v.  Strait,  19  111.  88;  Bristow  et 
al.  V.  Lane,  21  111.  194;  Thompson  v.  Dearborn,  107  111.  87; 
Wilson  V.  Bevans,  58  111.  232. 

Neither  is  such  an  agreement  within  the  statute  of 
frauds;  but  the  same  is  in  the  nature  of  an  original  under- 
taking and  need  not  be  in  writing  to  make  it  valid.  It  will 
be  regarded  in  the  light  of  a  contract  for  the  benefit  of  a 
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third  party,  upon  which  such  third  party  may  found  an 
action  for  a  breach.     Wilson  v.  Bevans,  58  111.  232. 

And  no  consent  or  knowledge  of  the  new  arrangement 
by  the  third  party,  who  is  a  creditor  at  the  time  of  the 
assumption  by  the  succeeding  firm,  is  necessary.  Such 
creditor  has  the  right  to  adopt  the  promise  made  for  his 
benefit.     Arnold  v.  Nichols,  64  N.  Y.  117. 

If  a  person  suffer  his  name  to  be  used  in  a  business  or 
holds  himself  out  as  a  copartner,  he  will  be  so  regarded, 
whatever  may  be  the  agreement  between  himself  and  the 
other  partners.  Fisher  et  al.  v.  Bowles,  20  111.  396;  Ellis, 
Adm'r,  v.  Bronson,  40  111.  455;  Wheeler  v.  McEldowney,  60 
111.  358;  Poole  v.  Fisher,  62  111.  181;  Fletcher  v.  PuUe'n,  16 
(Md.)  Atl.  Rep.  887. 

Incoming  partner  is  not  liable  for  debts  of  old  firm  ex- 
cept by  agreement,  but  such  agreement  may  be  inferred 
from  facts  and  circumstances  which  justly  raise  an  implica- 
tion of  its  existence.  Ringo  v.  Wing  (Ark.),  5  S.  W.  Rep. 
783;  Peyser  v.  Myers,  435  N.  Y.  599;  Hannagan  v.  Mor- 
rissey  (N.  Y.),  27  N.  E.  Rep.  402. 

That  the  agreement  by  incoming  partner  to  pay  debts  of 
old  firm  was  not  such  a  promise  to  pay  the  debt  of  an- 
other as  falls  within  the  statute  of  frauds  and  need  not  be  in 
writing,  see  Hannigan  v.  Morrissey  (N.  Y.),  27  N.  E.  Rep. 
402;  Wilson  v.  Bevans,  58  111.  232;^  Eddy  et  al.  v.  Roberts, 
17  111.  505;  Prather  v.  Vineyard,  4  Gilm.  40;  Brown  v. 
Strait,  19  111.  88;  Bristow  v.  Lane,  21  111.  194;  Borsthenious 
V.  Canutson,  100  111.  82. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  case  grows  out  of  the  failure  of  the  banking  firm  of 
J.  Mershon  &  Co.  referred  to  in  the  case  of  Mellor  v.  Cari- 
thers,  52  111.  App.  86. 

The  appellees,  administrators  of  Thomas  Lawyer,  deceased, 
recovered  a  judgment  for  $610.03  against  the  appellants  and 
the  members  of  that  firm,  on  account  of  a  balance  standing 
to  the  credit  of  appellees  as  depositors  when  the  bank  sus- 
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pended.  The  appellants  alone  defended  the  action.  The 
theory  upon  which  appellees  sought  to  bind  the  appellants 
was  that  by  their  action  they  had  held  themselves  out  as 
members  of  the  firm  and  that  thereby  the  appellees  were 
induced  to  rearrange  and  continue  their  account  with  what 
they  supposed  was  the  new  bank,  and  that  the  appellants 
should  not  now  be  permitted  to  deny  liability. 

It  is  claimed  that  the  banking  firm  was  really  reor- 
ganized with  the  appellants  as  copartners.  Such  was  not 
the  case.  There  was  no  doubt  an  intention  on  the  part 
of  some  or  all  of  the  appellants  to  take  part  in  the 
proposed  reorganization  and  become  members  of  the 
new  concern  which  would  succeed  to  the  business  of  J. 
Mershon  &  Co.  A  preliminary  subscription  of  stock  had 
been  executed  and  a  notice  to  that  effect  had  been  published 
in  a  local  newspaper.  How  far  this  publication  was  author- 
ized by,  or  binding  upon,  all  of  the  appellants,  need  not  be 
discussed  at  this  time.  There  is  some  testimony  to  the  effect 
that  the  appellees,  being  doubtful  as  to  the  solvency  of  J. 
Mershon  &  Co.,  and  having  heard  of  the  projected  reorgan- 
ization, made  inquiry  of  appellant  M.  V.  Lawyer,  and  were 
assured  by  him  that  the  reorganization  was  accomplished  in 
^effect,  and  that  he  amd  the  other  appellants  were  liable  for 
all  deposits  then  in  the  bank,  and  in  response  to  a  suggestion 
that  the  appellees  were  thinking  of  withdrawing  their  de- 
posit, he  urged  them  not  to  do  so.  This  is  denied  by  him, 
and  he  asserts  that  he  merely  said  that  when  the  contem- 
plated steps  were  taken  and  the  reorganization  completed 
the  new  concern  would  be  amply  responsible. 

The  appellees  claim  that  because  of  what  they  thus  learned 
from  appellant  Lawyfer  they  so  arranged  matters  with  their 
co-distributees  of  the  estate  that  the  latter  received  checks 
for  their  shares  of  the  estate  not  only  against  this  account, 
but  also  in  part  against  an  account  in  another  bank,  and  that 
the  balance  remaining  in  the  Mershon  bank  in  the  name  of 
appellees  as  administrators  really  belonged  to  one  of  them, 
Joseph,  as  a  distributee. 

In  the  case  of  Wright  v.  Brosseau,  73  111.  381,  it    was 
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said  that  "  it  is  the  clearlv  established  doctrine  that  a  new 
partner  coming  into  an  existing  firm  will  not  be  liable  in 
respect  to  debts  contracted  by  the  firm  previously  to  his 
entering  it,  unless  he  expressly  assumes  them." 

It  is  not  denied  that  this  is  the  rule,  but  it  is  urored  bv 
appellees  that  the  facts  above  stated  are  tantamount  to  a  de- 
posit by  said  Joseph  as  an  individual.  Shortly  stated,  their 
position  is  that  if  they  had  done  no  act,  but  simply  left  the 
money  in  the  bank  as  the  deceased  did,  then  appellants'  ap- 
plication of  this  rule  of  law  might  be  well  enough;  but  that 
if  they  had  taken  the  money  out  and  then  re-deiK)sited  it  in 
their  ow^n  names  (after  thje  acts  of  appellants  w^hich  it  is 
a^umed  estop  them  to  deny  that  they  were  partners  in  the 
bank),  appellants  would  be  liable,  and  that  so  far  as  extend- 
ing credit  to  the  new  bank  is  concerned,  appellees  did  the 
same  as  though  they  had  so  withdrawn  and  re-deposited  the 
money.  In  other  words,  because  of  the  division  of  the 
funds  among  the  other  distributees,  the  sum  remaining  in 
the  name  of  appellees  as  administrators  became  Joseph's  in- 
dividual proi^erty;  that  is,  they  had  the  right  to  pay  it  to 
him  tot  his  personal  use,  and  this  amounts  to  a  withdrawal 
and  a  new  deposit  in  his  name. 

So  they  argue.  But  it  is  not  contended  that  they  had 
made  their  final  report;  that  their  distribution  had  been 
approved,  and  they  authorized  to  so  dispose  of  this  balance. 

Perhaps  such  an  order  might  have  been  obtained,  but  it 
had  not,  and  till  it  had,  the  money  would  belong  to  the 
estate. 

There  was  no  change  in  the  account  except  to  reduce  it 
by  checks  which  were  paid  as  presented.  The  mental  pur- 
pose and  expectation  of  appellees  could  make  no  difference 
in  the  legal  aspect  of  the  situation. 

We  are  unable  to  find  from  a  careful  reading  of  the  evi- 
dence that  this  y)osition  now  held  by  the  appellees  was 
occupied  by  them  in  the  trial  court.  It  is  suggested  that 
no  such  view  was  presented  there,  and  that  reliance  was 
had  upon  the  broad  ground  that  appellants,  by  their  acts, 
having  held  themselves  out  as  partners,  would  be  liable  for 
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money  previously  deposited  and  allowed  to  remain,  as  well  as 
for  money  subsequently  deposited. 

In  other  words,  if  appellees  were  so  induced  to  believe 
appellants  were  partners,  and  for  that  reason  suffered  the 
money  to  remain,  appellants  would  be  liable.  As  already 
observed  the  appellees  seem,  by  their  argument,  to  concede 
that  such  is  not  the  rule,  and  that  but  for  acts  of  appellees 
which  they  assume  are  equivalent  to  a  withdrawal  and  a 
new  deposit,  the  appellants  would  not  be  liable;  but  they 
insist  that  in  the  light  of  such  acts  the  court  properly  gave 
the  11th  and  13th  instructions  asked  by  them,  which  do 
announce  such  a  rule  without  qualification.  This  view  of 
the  law  would  render  a  partner  (whether  so  in  fact  or  only 
because  estopped  to  deny  partnership),  liable  for  the  debts 
of  the  old  concern,  though  he  may  not  have  expressly 
assumed  such  debts. 

That  is  to  say:  1st,  by  the  doctrine  of  estoppel,  the  appel- 
lants must  be  held  to  have  become  partners  in  the  firm  of 
J.  Mershon  &  Co.;  and  2d,  because  of  a  mental  operation 
of  the  appellees  without  any  act,  a  liability  of  the  old  con- 
cern will  attach  to  the  appellants,  though  they  neither  as- 
sumed or  even  knew  of  such  liability. 

We  can  not  assent  to  this  position,  and  are  disposed  to  hold 
that  the  court  erred  in  giving  these  instructions  and  in  re- 
fusing the  converse  proposition  contained  in  the  17th  and 
18th  asked  by  the  appellants,  and  that  upon  the  facts  as 
disclosed  by  this  record  the  appellants  are  not  liable. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Cleveland^  Cincinnati^  Chicago  &  St.  Louis  Ry.  Co.  v. 

Eli  W.  Selsor. 

1.  Master  and  Servant— i>ufy  of  Master  iri  Furnishing  Machinery, 
—The  law  only  requires  that  an  employer  shaU  use  reasonable  diligence 
and  care  in  providing  machinery  for  his  employes.  It  is  error  to  in- 
struct a  jury  that  a  railroad  company  owes  a  duty  to  its  employes  to  do 
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all  that  human  care,  vigilance  and  foresight  can  do,  consistently,  with 
the  practical  operation  of  its  road  in  providing  safe  and  properly 
constructed  engines,  cars  and  machinery  and  to  keep  the  same  in 
repair. 

2.  Instructions — Comparative  Negliqence  and  Ordinary  Care. — In 
an  action  for  personal  injuries  it  is  error,  in  an  instruction  to  the  jury 
that  if  the  plaintiff  was  guilty  of  some  negligence  it  would  not  prevent 
his  recovery  if  such  negligence  was  slight  as  compared  with  the  negli> 
gence  of  the  defendant,  and  the  negligence  of  the  defendant  was  gross,  to 
omit  all  reference  to  the  doctrine  that  it  was  incumbent  upon  the  plaint- 
iff to  exercise  ordinary  care  for  his  own  safety. 

Memorandum. — Action  for  personal  injuries.  In  the  Circuit  Court  of 
McLean  County;  the  Hon.  Thoma.s  F.  Tipton,  Judge,  presiding.  Dec- 
laration in  case;  plea,  not  guilty;  trial  by  jury;  verdict  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  May 
term,  18d4.    Reversed  and  remanded.     Opinion  filed  November  30, 1894. 


Appellant's  Brief,  Gere  &  Philbrick,  Attorneys;  John  T. 
Dye  and  F.  Y.  Hamilton,  of  Counsel. 

The  employer  is  not  bound  to  furnish  absolutely  safe  ma- 
chinery. He  is  required  only  to  use  reasonable  diligence  in 
providing  safe  machinery.     Simmons  v.  Eailroad  Company, 

110  111.  340;  Manufacturing  Co.  v.  Ballon,  71  111.  421;  Rail- 
road Co.  V.  Smith,  18  Brad.  119;  Penn.  Co.  v.  Hankey,  93 
111.  580;  Railroad  Co.  v.  Monroe,  85  IlL  25;  Shearman  & 
Redfield  on  Negligence,  Sees.  87  and  92. 

Appellee's  Brief,  J.  E.  Pollock  and  A.  J.  Barb, 

Attorneys. 

Appellee  cited  the  following  authorities,  showing  the 
duty  owed  by  a  railroad  company  to  its  employes :  C.  &  N. 
W.  R.  R.  V.  Swett,  45  111.  203;  C.  &  N.  W.  R.  R.  v.  Jackson, 
55  111.  496;  I.  C.  R.  R.  v.  Welch,  52  111.  186;  Perry  v. 
Ricketts,  55  111.  186;  U.  S.  R.  S.  Co.  v.  Wilder,  116  IlL^lOO: 
P.  C.  &  St.  L.  R.  R.  V.  Thompson,  56  111.  138;  C.  &  A.  R.  R. 
Co.  V.  Piatt,  89  111.  141;  T.,  P.  &  W.  R.  R.  v.  Conroy,  68 
111.  560;  L.  E.  &  W.  R.  R.  Co.  v.  Ingraham,  77  HI.  309;  War- 
ner V.  R.  R.  Co.,  39  N.  Y.  468;  North  Court  v.  Bachelder, 

111  Mass.  322;  Chapman  v.  R.  R.  Co.,  55  N.  Y.  579;  R.  R. 
Co.  V.  Flanagan,  77  111.  365. 
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Mb.  Justice  Boogs  delivered  the  opinion  op  the  Court. 

The  appellee,  in  the  employ  of  the  appellant  company  as 
a  brakeman  on  one  of  its  freight  trains,  while  attempting  to 
couple  a  freight  car  to  the  tender  of  an  engine,  had  his  left 
hand  so  crushed  and  mangled  that  it  became  necessary  to 
amputate  it.  He  instituted  an  action  on  the  case  to  recover 
damages  because  of  his  injury,  and  was  awarded  a  judgment 
in  the  sum  of  $5,000,  to  reverse  which  this  case  is  before  us 
by  appeal. 

The  case  upon  the  part  of  the  appellee  was  that  one  of  the 
iron  truss  rods  by  which  the  frame  at  the  bottom  of  the 
tender  was  strengthened  and  held  together  was  unnecessarily 
and  negligently  allowed,  to  project  so  far  beyond  the  frame 
that  it  would  meet,  and  strike  the  "  dead  wood"  or  buifer 
of  the  freight  car  before  the  draw-bar  of  the  tender  and  car 
could  or  would  come  together,  and  that  his  hand  was  caught 
between  the  end  of  this  rod  and  the  buffer  of  the  car. 

He  placed  his  right  of  recovery  upon  the  ground  that  the 
appellant  company  had  not  exercised  the  care  and  diligence 
required  by  law  in  providing  the  machinery  and  appliances 
Avhich  he,  as  its  employe,  was  to  use  in  the  furtherance  of  its 
business,  and  that  he  received  his  injury  because  of  its  failure 
in  this  respect.  It  was  therefore  indispensable  that  the  jury 
should  have  been  advised  as  to  the  legal  duty  of  a  master 
who  furnished  machinery  to  be  used  by  a  servant. 

It  is  well  settled  in  this  State,  and  so  counsel  for  appellee 
concede  in  their  brief,  that  the  law  only  requires  that  the 
employer  shall  use  reasonable  diligence  and  care  in  provid- 
ing machinery  for  an  employe. 

Yet  the  jury  at  their  request  were  instructed  by  the  court 
as  follows:  "The  jury  are  instructed  as  a  matter  of  law, 
that  a  railway  company  owes  the  duty  to  its  employes  to  do 
all  that  human  care,  vigilance  and  foresight  can  do  consist- 
ently with  the  practical  operation  of  the  road  in  providing 
safe  and  properly  constructed  engines,  cars  and  machinery, 
and  to  keep  the  same  in  repair."  No  higher  degree  of  care 
could  be  demanded  than  is  exacted  by  this  instruction. 

Our  Supreme  Court  have  declared  against  it  in  principle 
in  Webber  Wagon  Co.  v.  Kohl,  139  111.  657,  and  in  Kerr  v. 
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C.  &  A.  R.  R,  Co.,  148  111.  605,  and  many  other  cases.  The 
case  of  T.,  P.  &  W.  R.  R.  Co.  v.  Conroy,  68  111.  560,  which, 
it  is  quite  probable,  led  the  Circuit  Court  to  give  the  instruc- 
tion, was  expressly  overruled  in  Kerr  v.  C.  &  A.  R.  R.  Co., 

The  master  is  not  bound  to  provide  absolutely  safe  ma- 
chinery. It  is  suflScient  if  he  has  exercised  ordinary  and 
reasonable  care  and  diligence  in  constructing  or  pro\dding 
machinery  safe  and  suitable  for  the  use  of  those  who  are  to 
work  with  or  operate  it.  The  jury  were  clearly  misdi- 
rected. It  is  suggested  by  counsel  for  the  appellee  that  this 
misdirection  ought  not  to  work  a  reversal  if  it  appears  to 
this  court  from  the  evidence  that  the  machinery  was  not 
reasonably  safe. 

The  evidence  as  to  that  was  conflicting  and  presented  an 
issue  of  fact  for  the  jury  under  proper  instructions. 

Evidence  produced  in  behalf  of  the  appellant  company 
tended  to  show-  that  it  was  necessarv  that  the  truss  rod  in 
question  should  project  some  distance  beyond  the  frame  of 
the  tender  in  order  that  it  might  be  held  securely  in  its 
place  by  a  nut  working  in  the  threads  of  a  screw  cut  for 
the  purpose  in  the  projecting  end.  It  was  also  requisite 
that  the  wooden  beam  or  plate  of  the  frame  through  which 
the  rod  passed  should  be  protected  by  a  washer,  as  an  iron 
nut  should  not  be  screwed  down  upon  and  allowed  to  rest 
directly  against  timber. 

This  made  necessary  a  further  protrusion  of  the  rod  to 
the  extent  of  the  thickness  of  the  washer. 

The  evidence  tended  to  show  that  in  this  respect  the  ten- 
der had  been  constructed  in  the  ordinarv  mode  and  manner 
adopted  by  those  engaged  in  the  business  of  manufacturing 
such  machinery  and  appliances  and  that  the  rod  did  not 
protrude  unnecessarily.  A  number  of  witnesses  produced 
in  behalf  of  the  appellee  testified  that  they  had  measured 
the  extension  of  the  rod  and  of  the  deadwood  or  buffer  of 
the  car,  and  also  the  drawbar  of  the  tender  and  that  of  the 
car. 

This  testimony  tended  to  the  conclusion  that  the  drawbars 
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of  the  car  projected  so  far  beyond  the  buflfer  or  "  dead  wood  " 
of  the  car  that  the  appellee's  hand  could  not  have  been  caught 
between  the  bolt  and  the  "dead  wood"  unless  the  drawbars 
were  first  broken  or  forced  in  some  way  from  their  position. 
It  is  not  claimed  that  the  drawbars  were  defective  or  were 
broken,  or  that  they  gave  way. 

The  evidence  so  produced  by  the  appellant  company,  to- 
gether with  that  in  behalf  of  the  appellee,  made  it  incum- 
bent upon  the  jury  to  determine  whether  the  appellant 
company  had  failed  in  the  performance  of  its  legal  duty  in 
the  matter  of  providing  the  tender  and  car  and  the  appli- 
ances thereof  to  be  used  by  the  appellee  as  its  servant. 

They  were  advised  by  the  instruction  that  they  should  re- 
quire of  the  appellant  company  the  exercise  of  a  degree  of 
care  and  diligence  much  higher  than  the  law  demanded. 

It  is  manifest  that  the  verdict  may  have  been  the  result  of 
this  misdirection  and  that  a  different  conclusion  might  have 
been  arrived  at  had  the  jury  known  that  only  reasonable 
and  ordinary  diligence  and  care  were  required. 

The.  jury  were  erroneously  instructed  in  another  respect. 
Instruction  No.  2,  given  for  the  appellee,  is  as  follows : 

2.  The  court  instructs  the  jury,  even  if  you  believe  from 
the  evidence  that  the  plaintiff  was  guilty  of  some  negligence 
in  coupling  the  car  and  engine  together,  still  this  will  not 
prevent  the  recovery  in  this  case  if  you  further  believe 
from  the  evidence  that  the  negligence  of  the  plaintiff  was 
sliglijb  as  compared  with  the  negligence  of  the  defendant,  and 
that  the  negligence  of  the  defendant  was  gross. 

The  vice  of  this  instruction  is  that  it  omits  all  reference 
to  the  well  established  doctrine  that  it  was  incumbent  upon 
the  plaintiff  to  exercise  ordinary  care  for  his  own  safety. 
From  it  the  jury  might  well  have  understood  that  the 
plaintiff  could  recover,  though  his  negligence  was  so  great 
as  to  amount  to  a  failure  to  use  ordinary  care,  if  it  was  but 
slight  in  comparison  with  the  default  of  the  appellant. 

This  is  not  the  law.  Calumet  Iron  &  Steel  Works  v. 
Martin,  115  111.  358;  Hawk  v.  C,  B.  &  Q.  K.  K.,  147  111.  399; 
C.  C.  &  St.  L.  R.  R.  V.  Braderly,  150  111.  328.    A  party  can 
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not  require  another  to  respond  in  damages  for  an  injury 
occasioned  in  part  by  his  failure  to  exercise  ordinary  care 
unless  the  injury  was  inflicted  willfully,  or  through  negli- 
gence so  gross  and  reckless  as  to  amount  to  willfulness. 

The  judgment  must  be,  and  is,  reversed,  and  the  cause  re- 
manded. 
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FIRM  LIABILITY— Loaning  money  to  a  partner  not— Partner. ...  124 

FIRMS — Misappropriation  of  funds  of,  by  one  member  of 124 

FORCIBLE  DETAINER— Complaint  jurisdictional 810 

Sub-tenants  necessary  parties 842 

FORECLOSURE— Prior  incumbrances 576 
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forfeiture—No  particular  form  for  declaring 347 

Of  insurance  policies 458 

Refusal  to  accept  premiums 453 

Tender  of  payment  to  save 458 

FORMS — Judgments  and  decrees 1^ 

FORMER  CON  VICTION— When  competent 2»5 

FORMER  DECISIONS— Chattel  mortgage 56 

Explained 181 

FOREIGN  ADMINISTRATION  -In  this  State— Admmistrators. . .  118 

FELANCHISES— Oranted  by  municipalities  not  to  be  extended  by 

implication .' 429 

FRANCHISE— When  involved 508 

FRAUDULENT  CONVEYANCES— Reasonable  doubt  as  to  good 

faith 682 

When  they  are  so  constructively 682 

FREEHOLD— When  involved 667 

Highway  contention 667 

G 

GAMBLING— Speculating  in  grain,  not  conclusive  evidence  of . . . .  255 

Payment  of  diflferences,  not  conclusive  evidence  of 255 

GAMINQ^ — Suit  to  recover  money  lost  at 580 

Measure  of  recovery 530 

GATES  AND  FENCES— Raikoad  companies 144 

GARNISHEE— Appeal  by 438 

Mode  of  executing  the  writ 564 

Power  of  the  court  over  funds  in  the  hands  of 534 

Service  of  in  a  foreign  county 564 

GARNISHMENT— Construction  of  the  act 891 

Construction  of  section  25 891 

Construction  of  section  26 '. 891 

Imperfect  legislation 891 

GARNISHMENT  PROCEEDINGS  -Applies  to  judgment  debtors 

in  the  Federal  courts 564 

GARNISHEE  PROCESS— Issued  upon  return  of  void  execution. . .  488 

GRANTS-  Not  to  be  extended  by  implication 429 

H 

HOMESTEAD  ASSOCIATIONS— Usury  can  not  be  pleaded   by 

members 469 

Ultra  vires  can  not  be  pleaded  by  members 469 

HUSBAND  AND  WIFE— Husband  a  competent  witness  for  the 

w^ifo  in  a  suit  by  her  to  recover  money  lost  by  him  at  gaming  580 

Separate  property 674 

Transfer  of  property 88 
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I 

ILLEGAL  CONTRACTS— Courts  will  not  enforce 218 

In  blank— Filling  up 661 

[NDOR-^E^IENT— Holder  of  note  under  blank 251 

Rights  of— Subrogation 80 

[NFANCY — Contracts,  affirmances  and  repudiation  upon  attaining 

majority 82 

Evidence  of  ratification 82 

May  return  the  consideration 82 

Must  be  pleaded 82 

IN  JUNCTIONS— To  stay  proceedings  at  law 584 

IMPOTENCY— As  a  cause  for  divorce 474 

From  accident 474 

Length  of  time  required,  etc 475 

INSTRUCTIONS— Assuming  facts 87 

Comparative  negligence  and  ordinary  care 686 

Error  in  one  may  be  cured  by  another 188 

Improper  to  assume  facts / 17 

Multifariousness , 580 

Must  be  predicated  upon  the  evidence 17 

Not  to  preclude  a  recovery,  when,  etc 295 

Objections  to  giving  orally 842 

On  points  about  which  there  is  no  dispute 144 

Propositions  of  law  as  to  preponderance  of  evidence 445 

Satisfied  instead  6f  believe,  reversible  error 295 

Services  in  locating  a  factory 461 

Should  not  invite  the  jury  to  disregard  the  evidence 600 

Taking  the  question  of  ordinary  care  from  the  jury 595 

Upon  questions  of  negligence 553 

Upon  the  theory  of  the  case 461 

When  a  party  can  not  complain  of  error 124 

INSURANCE— A  half  owner  may  insure  the  whole 275 

Delay  in  furnishing  proofs 623 

Failure  to  disclose  state  of  title 275 

Forfeiture  of  a  policy 452 

Insured  need  not  be  the  owner  of  the  property 275 

Limitations  in  the  policy 829 

Notice  of  other  insurance 665 

Other  insurance  not  affecting  the  risk 664 

Ownership  of  property,  conditions 275 

Policies  to  be  construed  most  favorably  to  the  insured 829 

Self-descruction — When  a  defense 188 

Statement  regarding  title  of  property  insured 628 

The  insurable  interest  to  be  defined 275 

Verbal  contracts  of,  valid,  when 497 

Waiver  of  conditions — Estoppel 623 

What  is  not  specific  insurance 829 
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[NTENTION— Parties  to  a  contract 657 

INTEREST— CouBtnictioii  of  the  act  of  1891 830 

INTERPLEADER— Its  essential  elements 585 

INTERVENING  CLAIMANTS— Attachment    proceedings— Proof 

aliunde 198 

J 

JOINT  AND  SEVERAL  11  ABILITY -Tort  feasor 107 

JOINT  OWNERS— Services  rendered  by— When  gratuitous 248 

JUDG  M ENTS— Burden  of  proof 169 

Is  not  a  contract 880 

Collateral  attack 169 

Essentials  of  the  record 169 

Not  void  for  defect  in  pleadings,  when 169 

Of  a  court — Power  of  cities  and  villages  to  abate  nuisances 

without 48 

Presumptions  in  favor  of 169 

Recovery  of  several — Enforcement  of  the  largest — Tort  feasor.  107 

One  dependent  upon  another — Reversal  of  the  princip^ 809 

To  be  entered  upon  a  verdict  before  an  appeal  lies 217 

Vacating — Appeals  do  not  lie  from  orders 98 

JUDGMENTS  AND  DECREES— Forms 169 

Requisites — In  rem  and  personam 168 

JUDGMENT  NOTE— Power.of  president  to  execute— Corporation.  98 

JURISDICTION- Conflict  of 534 

Concurrent 534 

The  test  of 168 

JUSTICES  COURT— Appeals-Parties  not  joining 282 

Jurisdiction  conferred  by  statute 488 

JUSTICES  OF  THE  PEACE— In  the  city  of  Chicago 285 

In  territory  annexed  to  the  city 285 

JURY — Examination  of  disputed  work 670 

May  use  their  own  judgment 288 

Taking  the  case  from 282 

Verdict  for  defendant  by  direction  of  the  court 286 

L 

LACHES-Equity  favors  the  vigilant 618 

When  applicable  to  trusts 518 

LAW — Propositions  of — ^When  to  be  presented 22 

LEASE — Possession  its  essential  character 463 

LEADING  QUESTIONS— Practice— Examination  of  witnesses...  124 

LEGAL  VOTERS— Who  are  not,  in  drainage  districts '. .  527 

LICENSE — Assignment  extinguishes  the  right. 468 

Defined,  not  assignable 463 

Distinguished  from  a  lease 463 
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LICENSE  BY  PAROL— Drainage 76 

LIMITATIONS— In  the  biU  of  lading  or  receipt— Common  carriers  159 

LIMITATIONS,  STATUTE  OF— Actions  arising  out  of  the  State. .  210 

Laws  of  other  States, 210 

Mechanic's  lien — Time  in  which  suit  must  be  commenced 149 

New  promise  by  a  co-debtor 181 

New  promise  prior  to  the  act  of  1872 131 

After  the  act  of  1872 — ^Promise  must  be  in  writing 131 

Money  lost  at  gaming 530 

On  a  consignment  of  goods 345 

Requisites  of  the  promise 131 

When  the  promise  must  be  in  writing 181 

LOST  RECORDS— Actions  upon 223 

M 

MARKET  PRICES— Presumptions  as  to  their  continuance 857 

MARRIAGE— Contract  in  consideration  of 488 

MASTER  IN  CHANCERY— Findings  conclusive 425 

Report  no  part  of  the  record 422 

When  his  findings  can  not  be  questioned 847 

MASTER  AND  SERVANT— Duty  of  master  furnishing  machinery  685 

Duty  in  selecting  machinery 203 

Master  presumed  to  have  performed  his  duty 204 

Master*s  knowledge  of  defects 204 

MEASURE  OF  DAMAGES— Exemplary  damages 564 

MECHANIC'S  LIENS— Law  to  be  strictly  complied  with 362 

Insufficient  claim  under  section  4 362 

Liability  of  stockholders 591 

Sections  4  and  28  of  the  act  to  be  constructed  in  pari  materia,  149 

Time  for  filing  statement 139 

Time  in  which  suit  must  be  commenced 149 

MISTAKES — ^In  corporate  records  explained  and  corrected 188 

MONEY    ORDERED  PAID  INTO   COURT— To    satisfy  a  judg- 
ment    450 

MONEY  PAID  FOR  THE  USE  OF  ANOTHERr-Amount  of  re- 
covery  1 450 

MORTGAGED  CHATTELS— Possession,  when  to  be  taken 268 

Upon  default,  title  vests 263 

Reasonable  time  for  taking  possession. 268 

MORTGAGE— Evidence  to  convert  a  deed  into 488 

MORTGAGES— Mere  securities 405 

The  modem  doctrine 406 

MORTGAGEE    OF   PERSONAL   PROPERTY— Right   of   action 

against  persons  who  invade  his  possession 406 

MORTGAGOR  OF  CHATTELS— Rights  extinguished  upon  default 

and  possession  taken 406 
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MORTQAGOR  OF  CHATTELS.    Continued. 

No  rights  at  law  after  default 400 

A  cestui  que  trust 406 

MORTGAGE— DescriptioD  of  note  in— Variance. 84 

MOTION  FOR  NEW  TRIAL— Entry  of  judgment,  overrules 218 

iiOVING  TRAINS — Duty  of  engineers  and  firemen  on — Negligence 

and  due  care , 87 

MUNICIPAL  CORPOR ATIONS-JudgmentB  against 876 

N 

NEGLIGENCE— Comparative,  and  ordinary  care 686 

Delivering  telegraph  messages. 589 

Evidence  of,  upon  former  occasions 166 

Instructions  upon. 558 

Proprietor  not  responsible  for  the  acts  of  the  contractor 226 

Vicious  animals 888 

What  acts  are — A  question  for  the  jury 244 

When  contributory  is  a  bar  to  a  recovery 688 

NEGLIGENCE  AND   DUE  CARE— Approaching  railroad  cross- 
ings    87 

Duty  of  engineers  and  firemen  on  moving  tarains 87 

NEWLY  DISCOVERED  TESTIMONY— New  trials— Names  of  wit- 
nesses   89 

NEW  TRIALS— Amount  in  controversy 866 

Newly  discovered  testimony — Names  of  witnesses 39 

NON-RESIDENT  TESTATE  DECEDENTS— Administrators 119 

NOTE — Description  of,  in  mortgage — ^Variance 84 

NOTARIES  PUBLIC— Outside  of  the  State 218 

NOTICE— Members  of  building  and  loan  associations  charged  with  65 

Of  directors'  meeting — Presumption  as  to  regularity 183 

Of  other  insurance 665 

Possession  not  in  grantor 676 

NUISANCES— Keeping  a  staUion v 94 

Power  of  cities  and  villages  to  declare  what  is 94 

Power  of  cities  to  abate 48 

Prowling  dogs * 74 

What  is— Old  buUdings 48 

o 

OBJECTION — ^When  made  to  variance  between  bill  and  proof. ...  84 

OFFICERS— Entitled  to  protection  of  the  courts 400 

OFFICIAL  ACTS— Time  for  performing 628 

OLD  BUILDINGS— What  is  a  nuisance 48 

OPINIONS— Of  Appellate  Court— In  other  cases 284 

ORDER  OF  COMMITMENT— What  is  not 840 
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ORDINANCES -PubUcation  of 528 

Time  within  which  to  be  published 528 

Statutes  prescribing  the  time  within  which  they  shall  be  pub- 
lished   623 

Statutes  fixing  the  time  when  they  shall  take  effect 528 

Suits  for  violating — Civil  actions 227 

When  necessary— Cities  and  villages 48 

ORDINARY  CARE— Burden  of  showing 594 

Elxercise  of,  etc 649 

Exercise  of,  on  specified  occasions 650 

Instructions  on 650 

No  recovery  in  the  absence  of 588 

The  legal  test 650 

What  is,  in  a  given  case 87 

P 

PARTIES— Practice  in  equity 169 

In  actions  for  the  use  of  another ! 869 

In  foreclosure — Prior  incumbrances 566 

In  proceedings  against  corporations 881 

Not  joining  in  an  appeal  from  justice's  court 282 

Power  of,  to  stipulate  damages 25 

Sub-tenants  in  forcible  detainer,  necessary ^.  842 

Want  of 881 

PARTNERS— Liability  of  incoming  partner 679 

Loaning  money  to  a  partner — No  firm  liability 124 

Misappropriation  of  fimds  by  one  of  a  firm 124 

PAROL— Sealed  instruments  not  to  be  modified  by 842,  416 

PERFORMANCE  OF  CONTRACT— Prevented  by  party,  etc 441 

PENALTIES — Stipulated  damages  and  penalties — Damages 25 

PLEADING— A  consideration 855 

Copy  of  account  sued,  no  part  of 249 

In  writing,  may  be  waived 168 

Pleas  to  part  of  the  demand 588 

Purporting  to  be  the  whole 588 

English  rules  not  in  force  here 290 

Services — Cause  for  discharge,  under  the  general  issue 290 

Trial  without  issue  joined— Waiver 124 

POSSESSION— The  essential  character  of  a  lease 468 

Of  mortgaged  chattels,  when  to  be  taken 268,  406 

What  a  reasonable  time  for  taking 263 

PRACTICE — Creditors  in  foreign  jurisdiction — Administrators. ...  118 

Courts  of  review  act  upon  the  record  of  the  court  below 272 

Default  without  a  declaration  on  file 850 

Discrepancies  in  accounts — Time  to  object,  etc 675 

Examination  of  witnesses — Leading  questions 124 

Excessive  damages  when  not  assigned  for  error 441  * 
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PRACTICE.     Continued. 

In  matters  not  regulated  by  statute,  equity 401 

Motion  to  set  aside  verdict  overruled  by  entry  of  judgment. . .  -  218 

Motions  to  set  aside  dismissals  at  subsequent  terms 850 

Motion  to  amend  a  sheriff's  return 207 

Proof  must  fit  the  pleadings 223 

Province  of  the  Appellate  Court , 272 

Reports  of  receivers 241 

Taking  the  case  from  the  jury 232 

Variance,  the  question  how  raised 116 

When  a  receiver  presents  his  accounts 400 

PRACTICE  IN  CHANCERY— Courts  not  bound  to  take  notice  of 

what  is  in  the  answer 169 

Parties  to  the  suit 169 

PREMIUMS—Refusal  to  accept 453 

PRESERVATION  OF  EVIDENCE— Chancery  practice 80 

PRINCIPAL  AND  AGENT— Acts  of  the  agent,  when  binding. ...  856 

PRIVATE  CROSSINGS— Duty  of  railroad  company  at. . . : 87 

PROCEDENDO— On  dismissal  of  appeal 230 

PROCEEDINGS  AT  LAW— In  junction  to  stay 534 

Injunction  to  stay  must  emanate  in  the  county  where  the  pro- 
ceedings are  had 684 

PROCESS— Improper  use  of— Replevm '. 112 

PRO  CONFESSO— Decrees,  how  far  bmding 352 

PROMISE— Requisites  of— Limitations 131 

PROMISSORY  NOTES— Holder  under  a  blank  indorsement 251 

Indorsements  in  blank 661 

Payable  on  demand 453 

Signed  by  a  bank  cashier 251 

PROOFS— Must  fit  the  pleadings 223 

Rebutting  inferences  from  evidence  admitted  competent — Evi- 
dence    17 

PROOF  OF  CLAIM — Intervening  claimant — Attachment  proceed- 
ings    198 

PROPERTY— Meaning  of  the  word  in  the  attachment  act 564 

Transfer  of — Husband  and  wife 38 

PROPOSITIONS  OF  LA W— When  to  be  presented 22 

PRESUMPTIONS— A  master  has  performed  his  duty  in  selecting 

machinery 204 

In  favor  of  decrees  of  courts 292 

Market  prices 357 

Q 

QUESTIONS  OF  FACT— Conflicting  testimony 229 

Findings  of  the  master 425 

Transactions  between  banks  and  tlieir  customers 298 
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QUESTIONS  OF  FACT.     Continued. 

Verdict  conclusive 421,  438 

What  acts  are  negligent 244 

Who  are  fellow-servants 244 

E 

RAILROAD  COl^fPANIES— Duty  of  engineer  and  fireman 588 

Duty  at  private  crossings 87 

Duty  to  erect  gates,  etc 144 

Gates  and  fences 144 

RAILROAD  CROSSINGS— Approaching— Negligence  and  due  care  87 

RAILROAD  GROUNDS— Who  is  not  trespasser  upon. 87 

RATIFICATION — Acceptance  of  a  part  without  prejudice  to  tho 

rest 88 

Evidence  of — Infancy 82 

What  is  not 38 

REAL  ESTATE  MORTGAGES— Legal  estates  vest  in  the  mort- 
gagee  , 405 

At  law  and  in  equity — Injury  to  reversion 405 

RECEIPT— When  evidence  of  value 238 

RECEIVERS— Entitled  to  protection  of  the  courts 400 

Expenses  when  appointed  without  lawful  authority 390 

No  inherent  authority  in  coui-ts  of  law  to  appoint 391 

No  power  to  employ  detectives 400 

Presenting  accounts — Practice 400 

Requisites  of  the  reports  of 241 

Under  section  24  of  the  garnishment  act 891 

RECORD— Master's  report  no  part  of 422 

SuflSciency  of  clerk's  certificate 486 

When  it  does  not  purport  to  contain  all  the  evidence 340 

RECORDS— Lost,  actions  upon 223 

RECORDS  OF  CORPORATIONS— Mistakes  may  be  explained  and 

corrected 188 

RECOVERY  OF  MONEY  LOST  AT  GAMING— Each  sitting  a  sep- 
arate cause  of  action 530 

Statute  of  limitations 

REDUCTION  OF  CAPITAL  STOCK— Before  filing  final  certificats  182 

Presumption  as  to  notice 182 

Presumption  that  the  meeting  was  regularly  called 183 

REPLEVIN — Defendant  not  bound  by  statement  in  the  affidavit  as 

to  value  of  property 112 

Demand  in — Waiver 56 

Improper  use  of  process 112 

Power  of  a  court  without  jurisdiction  to  order  a  return  of  the 

property 113 

Where  the  action  does  not  lie 113 

Vol.  LV  4» 
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REPORTS— Master*8  no  partof  the  record 422 

Of  receivers — Practice 241 

REViSRSIBLE  ERROR— What  is  not 342 

REVERSION— Injury  to 406 

The  term  in  a  descriptive  sense 406 

REWARDS— lU^ality  of  consideration 71 

RIGHTS— Waiver  of  technical 221 

S 

SALE — A  consignment  to  an  agent  is  not 615 

SEAL — Use  of  not  indispensable 556 

SEALED  INSTRUMENTS— Not  to  be  modified  by  parol 342,  416 

SELF-DESTRUCTION— When  a  defense— Insurance 188 

SEPARATE  MAINTENANCE— Allowance  must  not  be  extrava- 
gant   426 

SERVICES— Rendered  by  joint  owners— When  gratuitous 248 

SERVICE  OF  PROCESS— Amendment  of  sheriflTs  return . , 207 

By  delivering  a  copy  in  an  action  at  law 312 

How  service  may  be  made -. 312 

Motion  for  leave  to  amend  return 207 

Object  of  service 312 

Service  upon. corporations 207 

SuflSciency  of 312 

Upon  a  director  general 207 

On  general  solicitor  of  a  corporation 231 

Insufficient  return 231 

SET-OFF— As  against  moneys  held  in  trust 503 

SETTLEMENT— When  conclusive ' '. . . .  498 

SHERIFFS — Duty  as  to  persons  confined  on  civil  process 153 

SHERIFFS  RETURN— Amendment  of 207 

After  an  appeal  is  taken 207 

Motion  for  leave 207 

One  held  insufficient 231 

Sufficiency  under  a  creditor's  bill 266 

By  order  of  plaintiff 266 

Validity  not  affected  by  such  order 267 

Where  acapias  against  the  body  depends 267 

SIDEWALKS— On  grounds  not  owned  by  the  city 107 

SPECULATING  IN  GRAIN-  Not  necessarily  gambling 255 

STALLION— Keeping  is  a  nuisance &4 

STATEMENT— Time  for  filing— Mechanic's  lien 149 

STATUTE  OF  FRAUDS— Interest  in  lands  for  more  than  a  year. .  416 

What  is  not  a  contract  within 116 
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STATUTE  OF  LIMITATIONS— Actions  arising  in  other  States. ...  210 

Laws  of  other  States 210 

When  it  begins  to  nm  on  a  consignment  of  goods 345 

STOCKHOLDERS— In  Kansas  corporations 5ia 

Liability  of,  to  creditors 510 

Liability  of — ^Mechanic's  liens 591 

SUA  SPONTE— A  court  can  not  act  upon 168 

SUBROGATION— Rights  of  an  indorser 30 

SUITS — Where  brought  under  the  practice  act 564 

SURETIES— Not  estopped  by  a  treasurer's  private  books 629 

T 

TELEGRAPH  COMPANIES-Limit  of  free  delivery 659 

Negligence  in  delivering  messages 583 

TENDER  OF  PA YMENT— To  save  a  forfeiture  of  a  policy 453 

TENANCIES— Upon  vi?hat  their  creation  depends 363 

TICKETS  OF  DEPOSIT— Evidence 597 

TITLE — Failure  to  disclose — Insurance 2/5 

Ownership  of  property 275 

TORT  FEASOR-^oint  and  several  liability 107 

Recovery  of  several  judgments— Enforcement  of  the  largt«t. . .  107 

TRANSPORTATION— Common  carriers 159 

TRESPASS— Intention  an  essential  element 605 

TRESPASSER— Who  is  not,  upon  railroad  grounds 87 

TRIAIi — Without  issue  joined — ^Waiver— Pleading 124 

TRUST  FUNDS— What  to  be  regarded  assuch 503 

u 

USURY— Can  not  be  pleaded  by  members  of  a  homestead  and  loan 

association 469 

ULTRA  VIRES — Can  not  be  pleaded  by  a  member  of  a  home- 
stead and  loan  association ^ . . .  469 

Contracts  to  advertise 556 

Inducements  to  locate  a  post  office 556 

V 

VALUE  OF  ANBIALS— Vicious  habits— Evidence 74 

VALUE  OF  PROPERTY— Defendant  not  bound  by  afndavit  as  to .  1 1 2 

VARIANCE— Description  of  note  in  mortgage 34 

How  raised— Practice 116 

Must  be  raised  in  the  trial  court 824 

No  ground  for  a  motion  in  an-est 116 
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VARLA.NCE.     Continued, 

Objection  — Wlien  made 34 

Proof  must  fit  the  pleadings 228 

VENUE — Injunctions  to  stay  proceedings  at  law 534 

VERDICTS— Against  the  weight  of  the  evidence 63 

Conclusive  upon  questions  of  fact 421,  438 

For  defendant  by  direction  of  the  court 236 

Justified  by  the  evidence 441 

Not  sustained  by  the  evidence 482 

Qaestions  of  fact 580 

To  be  affirmed  if  justified 824 

Without  a  judgment. . . , 217 

When  not  to  be  set  aside 138,  238  424 

Where  the  evidence  is  conflicting 521 

Wliere  the  evidence  is  sufficient  to  support 628 

When  not  entirely  unsupported  by  the  evidence 628 

VERDICT  AND  JUDGMENT— Sentence  of  the  law 496 

VERIFICATION— Bills  in  chancery 321 

VICIOUS  HABITS— Evidence— Value  of  animals. 74 

VOTERS— Who  are  not  legal,  in  drainage  districts 527 

w 

WAGES  -Servant  entitled  to,  to  the  date  of  his  discharge 290 

WAIVER — Demand  in  replevin 56 

Entry  of  judgment  waives  motion  for  a  new  trial 218 

Of  conditions  in  policy 623 

Of  demurrer 851 

Of  pleadings  in  writing 168 

Pleading — Trial  without  issue  joined 124 

Of  the  right  to  object  that  the  party  has  a  remedy  at  law 169                             i 

WIDOW^S  AWARD— Independent  of  the  will 543 

WILLS — Rules  of  construction 543 

Intention  of  the  testator 543 

First  and  subsequent  clauses 543 

Intention  of  testator,  how  ascertained 543 

Widow's  award,  independent  of 6^3 

WITNESSES — Examination  of — Practice— Leading  questions 124 

Hiisband  in  his  wife's  suit  for  money  lost  by  him  at  gaming. . .  530 

Wife  not  competent  in  actions  of  trespass  again^j.^  the  husband  295 

« 

WRITING— New  promise  after  the  act  of  1872  must  be  in 181 

When  the  promise  must  be  in— Limitations 181 
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